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MEMORANDA. 


In  the  last  Hilary  Vacation,  the  Right  Hon.  Thomas  Lord  Den" 
man  resigned  the  oflBce  of  Lord  Chief  Jbstice  of  the  Court  of 
Queen's  Bench. 

He  was  succeeded  by  the  Right  Hon.  John  Lord  Campbell,  who 
took  his  seat  in  Court  on  the  first  day  of  Easter  Term,  having  first 
been  called  to  the  degree  of  Serjeant-at-Law,  when  he  gave  rings 
with  the  motto    JustititB  tenaxJ*^ 

In  Easter  Term  last,  the  following  gentlemen  were  appointed  Her 
Majesty's  Counsel  learned  in  the  Law  :  — 

Michael  Pendergasty  of  Lincolris  Inn,  Esq. 
Henry  Bliss,  of  the  Inner  Temple,  Esq. 
Charles  Sprengel  Greaves,  of  Lincohis  Inn,  Esq. 
William  Charles  Townsend,  of  LincoMs  Inn,  Esq. 
Christopher  Argyle  Hoggins,  of  the  Middle  Temple,  Esq. 
WiUiam  Carpenter  Rowe,  of  the  Inner  Temple,  Esq. 
Thomas  Colpitis  Granger,  of  the  Inner  Temple,  Esq. 
Peter  Frederic  O'Malley,  of  the  Middle  Temple,  Esq. 
Barnes  Peacock,  of  the  Inner  Temple,  Esq. 
Edwin  James,  of  the  Inner  Temple,  Esq. 
Kenneth  Macauley,  of  the  Inner  Temple,  Esq. 
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ARGUED  AND  DETERMINED 


COUET  OF  COMMON  PLEAS, 


THIRTEENTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


The  Judges  who  usually  sat  in  banco  dubing  this 
Term,  were  —  Wilde,  C.  J.,  Maule,  J.,  Cresswell^  J., 
Whjliams,  J. 


Jones  v.  How  and  Another.  isso. 


'jpHE  following  case  was  sent  by  Vice-Chancellor      upon  the 
Wigram  for  the  opinion  of  this  court :  —  marriage  of 

Previously  to,  and  in  contemplation  of,  a  marriage  be-  ^"ove*"^^" 

nan  ted  with 

bcr  husband,  C,  his  executors^  &c.,  by  deed  or  will  to  give,  leave,  and  bequeath 
unto  B,  one  full  equal  eighth  part  or  share  (that  being  an  equal  share  with  his 
other  children,)  of  all  the  real  and  personal  estate  of  which  he  should  die 
seised  or  possessed.  B,  died  in  the  life-time  of  A,  A,  having,  in  his  life-time, 
made  some  disposition  of  property  in  favour  of  a  son,  by  will  devised  and  be- 
queathed his  real  and  personal  estate  for  the  benefit  of  his  widow  and  some  of 
bis  surviving  daughters :  —  Held,  that  C.  had  not  any  cause  of  action  against 
the  executors  of  A, 
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tween  Frederick  Jones  and  Mary  Way,  spinster,  the 
daughter  of  William  IVay^  a  deed  of  settlement,  bearing 
date  the  8  th  of  April,  1826,  was  made  and  duly  executed 
between  and  by  the  said  Frederick  Jones^  of  the  first 
part,  the  said  Mary  Way,  of  the  second  part,  and  the 
said  William  Way  and  William  Heam,  of  the  third  part, 
by  which  deed  of  settlement  the  said  Frederick  Jones 
conveyed  and  assigned  certain  parts  of  his  real  and  per- 
sonal estate  to  the  said  William  Way  and  William  Heam, 
upon  certain  trusts  for  the  benefit  of  himself,  the  said 
Frederick  Jones,  and  of  the  said  Mary  Way,  and  of  the 
issue,  if  any,  of  the  said  intended  marriage:  and  the 
same  deed  of  settlement  contained  a  certain  covenant 
and  agreement  on  the  part  of  the  said  William  Way,  the 
father  of  the  said  Mary  Way,  in  the  words  /following, 
that  is  to  say,  "  And  this  indenture  lastly  witnesseth, 
that,  in  consideration  of  the  said  intended  marriage,  and 
also  in  consideration  of  the  settlement  hereby  made  by 
the  said  Frederick  Jones,  he  the  said  William  Way,  for 
liimself,  his  heirs,  executors,  and  administrators,  doth 
covenant,  promise,  grant,  and  agree  with  and  to  the 
said  Frederick  Jones,  his  executors,  administrators,  and 
assigns,  that  he  the  said  William  Way  shall  and  will,  by 
deed  or  writing,  or  by  his  last  will  and  testament,  give, 
leave,  and  bequeath  unto  the  said  Mary  Way  one  full 
equal  eighth  part  or  share,  or  such  other  part  as  shall 
be  an  equal  share  with  all  and  each  of  his  children  and 
child,  of  all  estates,  moneys,  real  and  personal  estate, 
of  which  he  the  said  William  Way  shall  die  seised  or 
possessed.'* 

The  inarriage  between  the  said  Frederick  Jones  and 
the  said  Mary  Way  was  duly  had  and  solemnized, 
shortly  after  the  execution  of  the  said  deed. 

At  the  date  of  the  said  deed,  and  of  the  said  marriage, 
the  said  William  Way  had  eight  children  only,  and 
never  had  any  more.    Two  of  the  said  William  Way's 
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said  children  died  in  their  &ther*s  life-time,  without  1850. 

issue,  and  leaving  the  8aid  Mary  Way^  then  Mary  Jonei,  '  

one  of  the  six  only  children  then  surviving  of  the  said  ^ovEn 
William  Way.  How. 

The  said  Mary  Jones  died  in  the  month  of  February y  jy^^^ 
1843,  also  without  issue,  and  in  the  life-time  of  her  Mary  Jones. 
father,  the  said  William  Way. 

After  the  solemnization  of  the  said  marriage,  and  on 
the  23Td  of  October ,  1831,  a  paper-writing,  bearing  that 
date,  and  purporting  to  be  the  last  will  and  testament 
of  the  said  Mary  JoneSy  wife  of  the  said  Frederick  Jones^ 
was  signed,  sealed,  and  published  by  the  said  Mary  JoneSy 
and  was  attested  in  such  manner  as,  at  the  date  thereof, 
was  required  by  law  for  rendering  valid  devises  of  free- 
hold estates ;  and  such  paper-writing  was  in  the  words 
following,  that  is  to  say : — 

**  This  is  the  last  will  and  testament  of  me,  Mary  Her  will 
JoneSy  wife  of  Frederick  Jones^  of  Arretouy  in  the  Isle 
of  Wighty  surgeon,  whereby  I  do  give,  devise,  and  be- 
queath unto  my  said  dear  husband,  all  my  right,  title, 
and  interest  to  which  I  am  or  may  become  entitled  to, 
in  possession,  reversion,  or  expectancy,  under  or  by  vir- 
tue of  the  last  will  and  testament,  or  writing,  deed,  or 
instrument,  signed  and  executed,  or  to,  be  signed  and 
executed,  by  my  father,  William  Way,  of  Newport  and 
Woottoriy  in  the  said  island,  grocer,  in  my  favour,  or  for 
mj  benefit, — to  hold  to  him,  my  said  husband,  his  heirs, 
executors,  administrators,  and  assigns,  absolutely,  and 
for  ever ;  and  I  do  appoint  my  said  husband  sole  exe- 
cutor of  this  my  wilL" 

On  the  5th  of  December,  1845,  letters  of  administra- 
tion, with  the  said  paper-writing  annexed,  of  the  goods, 
chattels,  and  credits  which  were  of  the  said  Mary  Jones, 
were  granted,  by  and  out  of  the  prerogative  court  of 
Canterbury,  to  the  said  Frederick  Jones,  the  sole  exe- 
cutor named  in  the  said  paper- writing,  and,  as  the  lawful 
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1850.  husband  of  the  said  Mary  Jones,  the  sole  peirson  entitled 
'  to  her  personal  estate  and  effects  over  which  she  had  no 

.•<>NE8  disposing  power,  and  concerning  which  she  was  dead 
How.  intestate. 

The  said  William  Way,  the  father  of  the  said  Mary 
Jonesy  never  in  his  life-time  did  any  act  by  way  of  per- 
formance of  the  said  covenant  and  agreement,  and  died 
in  the  month  of  July,  1846,  leaving  issue  five  children 
only  him  surviving ;  and,  by  his  will,  duly  executed, 
and  dated  the  4th  of  April,  1843,  the  said  William  Way, 
after  bequeathing  certain  specific  parts  of  his  personal 
estate  to  his  widow,  devised  and  bequeathed  all  his  real 
estate,  and  the  residue  of  his  personal  estate,  to  Thomas 
How,  and  Alfred  Mew,  upon  trust,  after  payment  of  his 
debts,  for  the  benefit  of  his  widow  and  some  of  his  said 
five  surviving  children.  And  the  said  testator  appointed 
the  said  Thomas  How  and  Alfred  Mew  executors  of  his 
said  will :  but  the  said  testator,  William  Way,  did  not  in 
his  said  will  mention  the  said  Mary  Jones  and  Frederick 
Jones,  or  either  of  them,  or  the  said  covenant  and  agree- 
ment. 

The  said  Thomas  How  and  Alfred  Mew  duly  proved 
the  stud  will  in  the  prerogative  court  of  the  Archbishop 
of  Canterbury,  on  the  11th  of  August,  1846. 

The  sjud  WilliamWay  died  possessed  of  some  personal 
estate,  and  also  seised  of  a  real  estate  of  copyhold  tenure, 
held  of  (a)  a  manor  in  which,  by  the  custom  thereof,  the 
father  is  the  customary  heir  of  his  daughter  who  has 
died  without  issue. 

The  questions  for  the  court,  are, — 
Qaestions.         First,  Whether  Frederick  Jones  has,  under  the  above- 
mentioned  circumstances,  any  good  .  <^ause  of  action 
against  the  executors  of  William  Way  ;  and,  if  so, — 

Secondly,  Whether,  if  William  Way  had  died  pos- 
sessed of  no  personal  estate,  and  seised  only  of  the  copy- 

(a)  Meaning  ''being  within,"  &c. 
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hold  estate  above  mentioned,  Frederick  Jones  could  have  1850. 
recovered  any  substantial  damages  in  such  action. 
The  case  was  argued  in  the  last  Michaelmas  vacation. 

Jl  Broum,  for  the  plaintiff,  (a)  Covenants  such  as 
this  are  not  unfrequently  entered  into  by  trades-people, 
upon  the  marriage  of  daughters :  and,  in  equity,  ques-^ 
tions  sometimes  arise  whether  a  disposal  of  his  property 
by  the  father  in  his  life^time  is  a  fraud  upon  the  cove- 
nants In  Jarman  on  Conveyancing  (&),  it  is  said  that 
covenants  of  this  nature  "  attach  only  on  that  portion 
of  property  which  the  covenantor  happens  to  die  pos- 
sessed of,  without  interfering  with  his  power  of  squan- 
dering or  dissipating  it  in  his  life-time,  if  he  chooses* 


(a)  The  points  marked  for 
jj^ment  on  the  part  of  the 
plaintiff^  were,  — 

That  the  covenant  of  Wil- 
iiam  Way,  made  on  his  daugh- 
ter's marriage,  to  give  her  a 
share  of  his  property,  was  ah« 
solute^  and  that  the  manner  of 
the  gift  only  was  optional : 

*'  That  the  covenantor  might 
have  effected  the  gift  by  deed, 
in  his  daughter's  life-time^  and 
was  bound  to  do  so,  if  he  did 
not  effect  it  by  will : 

'*  That,  if  the  covenant  could 
be  performed  in  part,  though 
not  in  all,  the  covenantor  was 
bound  to  do  it : 

"  That,  if  even  performance 
of  the  covenant  became  impos- 
sible, the  covenantor's  executors 
must  answer  for  it  in  damages : 

"  That  the  covenant  might 
have  been  performed  by  a  be- 
quest to  the  administrator  of 
the  daughter. 

"  With  regard  to  the  da- 
mages in  respect  of  the  copy- 
hold estate,  Uie  plaintiff  con- 


tends that  full  damages  may  be 
recovered  in  respect  of  it ;  that, 
if  a  share  in  it  had  been  given 
to  the  daughter  in  her  life- 
time, she  could  have  conveyed 
it  to  her  husband,  and  would 
have  done  so,  as  appears  by  her 
will ;  that  the  father  might 
have  given  the  copyhold  to  one 
or  more  of  his  other  children, 
and  personal  property,  or  money, 
of  equal  value,  to  the  plaintiff's 
wife,  which  would  then  have 
come  to  the  plaintiff;  that  a 
bequest  of  a  share  in  the  copy- 
hold to  the  wife's  administrator 
would  have  satisfied  the  cove- 
nant, and  would  have  carried 
the  whole  interest  to  the  plain- 
tiff, and  he  was  entitled  to 
damages  commensurate  there- 
with ;  and  that  the  will  of  the 
wife  would,  in  equity,  have 
made  the  father  a  trustee  for 
the  plaintiff,  even  if  the  share 
of  the  copyhold  given  to  her 
had  descended,  at  law,  to  the 
father." 

(6)  Vol.  IX.  p.  113. 
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An  unequal  distribution  of  property  among  the  children 
of  the  covenantor,  by  his  will,  to  the  disadvantage  of 
the  covenantee,  is  the  act  against  which  the  covenant  is 
immediately  directed.  The  principal  point  arising  on 
such  covenants,  has  been,  whether  they  admit  of  gifts 
to  a  child  taking  effect  in  the  parents  life-time.  In  the 
case  of  Janes  v.  Martin(a),  Lord  Loughborough  thought 
that  a  gift,  out  and  out^  might  be  allowed;  but  he  decided 
(or,  rather,  induced  the  House  of  Lords  to  decide,)  that 
a  transfer  of  stock  to  a  child,  with  an  agreement,  though 
oral,  that  the  father  should  take  the  dividends  during 
his  life,  was  void,  as  being  designed  to  elude  the  cove- 
nant And,  even  where  the  covenant  was,  in  terms,  con- 
fined to  such  real  and  personal  estate  as  the  covenantor 
should  die  seised  and  possessed  of,  it  was  held  by  Sir 
W.  Grants  M.R.  (following  Lord  Rosslyn's  distinction 
in  Jones  v.  Martin),  that  the  covenantor  could  not  de- 
feat it  by  a  gift  posthumous  in  enjoymexity  though  not 
testamentary,  as,  by  a  transfer  of  stock  to  trustees,  with 
a  declaration  of  trust  for  the  covenantor  for  life,  and, 
on  his  decease,  for  one  of  his  children:  Fortescue  v. 
Hennah,^\b)  Lord  Bosslyn,  in  Jones  v.  Martin,  8ays(c): 
**  This  covenant  was  stated  by  the  counsel  for  the  respon- 
dent to  be  vague  and  idle,  unmeaning  and  insecure.  It 
is  not,  however,  an  unusual  covenant  in  settlements. 
Many  marriages  are  entered  into  on  such  covenants: 
and  they  are  not  inexpedient^  They  are  entitled  to 
favourable  consideration.  Such  a  covenant  holds  out  a 
prospect  that  the  party  who  marries  into  a  family,  will 
continue  a  member  of  that  family ;  and  it  provides,  as 
it  were,  a  pledge  that  he  shall  be  considered,  and  may 
consider  himself,  part  of  such  family,  till  the  death  of 
the  person  who  enters  into  the  covenant    But,  then.  It 


(a)  3  Anst.  882. ;  more  fully,        (b)  1 9  Fes.  67. 
5  Ves.  266,  n.  (c)  5  Ves.  268,  n. 
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does  not  confine  or  reatript  the  father's  powers.  He 
may  alter  the  nature  of  his  property  from  personal  to 
real ;  or  he  may  give  scope  to  projects ;  or  indulge  in  a 
free  and  unlimited  expense.  But  he  must  not  be  allowed 
to  entertain  more  partial  inclinations  and  dispositions 
towards  one  child  more  than  another.  If  his  partiality 
does  rise  so  Iiigh,  and  he  xmU  make  a  difference,  he  must 
do  it  directly,  absolutely,  and  by  an  unqualified  gift, 
surrendering  aU  his  own  right  and  interest.  He  must 
give  out  and  out.  He  must  not,  however,  exercise  his 
power  by  an  act  which  is  to  take  effect,  not  against  his 
own  interest,  but  only  at  a  time  when  his  own  interest 
will  cease."  [MauUy  J.  You  treat  this  covenant  as  an 
insurance  upon  the  wife's  life  ?]  The  covenantor  must 
answer  in  damages.  \Maule  J.  In  the  event  that  has 
happened,  nothing  that  the  father  could  do,  would  relieve 
him  from  an  action  for  a  breach  of  covenant.  If  he  had 
left  his  whole  estate  to  the  husband,  or  to  the  daughter's 
children,  even  that  would  have  been  no  performance  of 
the  covenant.]  He  is,  in  effect,  an  insurer.  Marriage 
and  the  birth  of  children  was  contemplated ;  and  the 
intention  of  the  covenant  was,  to  make  provision  for  such 
issue,  as  well  as  for  the  covenantor's  daughter.  The 
covenant  is  in  the  alternative, — to  make  the  provision 
by  deed  or  will:  the  covenant  itself  being  absolute; 
the  mode  of  performance  only  conditional.  Laughter^^ 
case  (a), —  where  it  was  laid  down,  that,  where  the  con- 
dition of  a  bond  consists  of  two  parts,  in  the  disjunctive, 
and  both  are  possible  at  the  time  of  the  bond  made, 
and  afterwards  one  of  them  becomes  impossible,  by 
the  act  of  God,  the  obligor  is  not  bound  to  perform  the 
other  part,  —  has  been  distinctly  overruled  by  the 
authorities  cited  in  Mr.  Fraser"^  note  A. — "  In  Stud^ 

(a)  5  Co,  Rep,  isJ  1 .  b. ;  S,C,  per  mm,  Eaton  &  case,  F.  M oore, 
per  nom,  Eaton  and  Momx  v.  S51,\  S,C.  per  nam,  Eton  and 
Laughter,Cro,  Eliz,  398. ;  S,  C,     Monney  v.  Laughter^  Foph,  98. 
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1850.  holmes  v.  MandeH{a\  the  court  said  that  the  rule  and 
reason  of  Laughter's  case  ought  not  to  be  taken  so 
largely  as  Coke  has  reported  it,  but  according  to  the 
How.  nature  of  the  case :  and  Treby^  C.  J.,  puts  this  case, 
—  A.f  in  consideration  of  500/.,  bound  himself  in  a 
bond,  with  condition  either  to  make  a  lease  for  the 
life  of  the  obligee  before  such  a  day,  or  to  pay  him 
100/.  The  obligee  died  before  the  day,  yet,  in  the 
time  when  St  John  was  chief  justice  of  C.  B.,  it  was 
adjudged  that  the  obligor  should  pay  the  100/. ;  and 
SL  John  there  declared  that  he  knew  well  some  of  the 
judges  who  gave  the  resolution  in  Laughter^s  case,  and 
that  they  denied  that  they  laid  down  such  a  rule  as 
Coke  has  reported ;  yet  the  whole  court  held  that  the 
principal  case  of  Laughter  was  good  law.  Vide  S.  C, 
somewhat  differently  reported,  Lutw.  fo.  693.  The 
reporter  observes  that  the  case  put  by  Treby  seems  to 
be  indistinguishable  in  reason  from  Laughter's  case. 
So,  also,  in  Drummond  v.  The  Duke  of  Bolton  (i),  the 
court  said  that  the  doctrine  in  Laughter's  case,  which  does 
not  appear  to  be  laid  down  by  the  court,  but  to  be  the 
reason  given  by  the  reporter  for  the  judgment  of  the 
court,  is  laid  down  too  largely.  And,  in  Da  Costa  v. 
Davis  (c),  it  seems  to  have  been  taken  for  granted  that 
the  impossibility  of  performing  one  condition,  is  no 
excuse  for  not  performing  the  other.  And  vide  the 
dictum  of  Walmsley^  More  v.  Morecomb  (rf),  which  seems 
contrh  to  Laughter's  case :  and,  note,  in  the  case  of  an 
award,  where  one  of  two  matters  is  awarded  in  the  dis- 
junctive, and  one  alternative  is  impossible  or  uncertain, 
that  alternative  must  be  taken  which  can  be  performed : 
Simmonds  v.  Stoaine.^{e)  Wood  v.  Bate(g)  and  Eaton 
V.  Butter  (A),  so  far  as  it  is  practicable  to  decipher 

{a)lLd,Ratfm.Zig.,lLut'        (d)  Cro.  Eliz.    864..,  F. 
wyche,  688.  Moore,  645. 

(6)  Sayer,  243.  (e)  1  Taunt.  549. 

(c)  IB.S^P.  242.  (g)  Palmer,  513. 

(h)  Palmer,  552. 
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them,  seem  to  be  inconsistent  with  the  ruling  in  Laugh'  1850. 
/ct-'s  case.  In  Prebble  v.  Boghurst{a),  a  bond  recited  a  ^ 
marriage  intended,  and  the  wife's  present  and  expectant 
property,  and  that,  in  consideration  thereof,  and  of  love,  How. 
and  to  make  a  provision  for  the  wife  and  the  issue  of 
the  marriage,  in  case  it  should  take  effect,  the  husband 
had  agreed  to  pay  a  sum  to  trustees,  and  also  had  agreed, 
that,  if  at  any  time  during  his  natural  life  he  should  be 
seised  of  any  hereditaments  in  possession,  he  would,  by 
such  conveyances  as  counsel  should  advise,  settle  the 
same  on  the  wife  and  the  issue  of  the  marriage,  in  such 
parts  and  proportions,  and  to  such  use  and  uses,  as 
should  be  thought  requisite,  the  better  to  make  a  pro- 
vision for  her,  in  case  she  should  survive ;  and  the 
condition  was,  for  payment  of  the  sum  to  trustees,  and 
also  that,  if  the  obligor  should,  during  life,  become 
seised  of  hereditaments,  he  should  settle  the  same  upon 
the  wife  and  the  issue  of  the  marriage,  as  counsel  should 
advise,  in  such  parts  and  proportions,  and  to  such  use 
and  uses  as  should  be  thought  requisite,  the  better  to 
make  a  provision  for  her,  in  case  she  should  survive  the 
obligor :  the  husband  had  issue,  survived  the  wife,  and 
afterwards  acquired  lands,  but  made  no  settlement 
thereof  on  the  issue :  —  this  court  held  that  the  bond 
was  not  forfeited;  but  that  decision  was  afterwards 
overruled  by  Lord  Eldon,  assisted  by  Richards,  C.  B., 
and  Ahhotty  J.  (h)  There  are  many  authorities  to  shew 
that  the  circumstance  of  one  alternative  becoming  im- 
possible, whether  by  the  act  of  God,  or  otherwise,  will 
not  relieve  the  covenantor  from  the  performance  of  the 
other.  l^Maule,  J.  A  man  may,  if  he  chooses,  covenant 
that  it  shall  or  shall  not  rain  to-morrow,  (c)]    In  that 

(a)  7  Taunt.  538.,  1  J,  B,  (D),pl.l.;  5rin.^6r.lll(D.a.) 

Moore,  258.  pl.l.,  which  refers  to  22  E.  4, 

(6)  See  Prebble     Bog^urst,  26.  (Sir  James  Harrington's 

1  Swanst.  SO9.  case,  3/.  22  E.  4,  fo.  24,  pi.  3.), 

(c)  See  Com.  Dig.  Condition  where  this  was  said  obiter  by 

(D.  2.),  Citing  1  HoU.  Abr.  420  Brian,  C.  J.  of  C  1\ 
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1850.      case  he  Is  an  insurer^  and  shall  answer  In  damages.  In 

  Da  Costa  v.  Davisy  it  was  held,  that,  where  the  con- 

JoNEft  dition  of  a  bond  is,  to  do  one  of  two  things,  shewing 
How,  that  one  could  not  be  performed,  is  no  good  reason  for 
not  having  performed  the  other.  The  like  was  held  by 
Parke,  B.,  in  Stevens  v.  Webb,  (a)  In  that  case,  A. 
was  In  custody  on  a  ca.  sa,^  and,  in  consideration  of  the 
plaintiff's  consenting  to  his  discharge,  B.  agreed  to  pay 
35/.,  or  to  surrender  A.  to  the  sheriff :  ^.  on  a  subse- 
quent day  offered  to  surrender  himself  to  the  sheriff, 
who  would  not  re-take  him,  as  the  plaintiff  had  con- 
sented to  his  discharge:  and  the  learned  baron  ruled 
that  the  agreement  was  absolute  for  the  payment  of  the 
35/.,  and  that  the  other  alternative  was  not  satisfied  by 
the  offer  of  the  surrender.  [^Maule,  J.  There  cannot 
be  a  stronger  illustration  of  the  principle,  than  the  case 
of  a  covenant  that  a  thing  is  in  a  given  condition, — for 
instance,  that  a  horse  is  sound.]  Where  a  man  cove- 
nants absolutely  that  he  is  seised  in  fee-simple,  he  is 
answerable  in  damages  if  his  title  turns  out  to  be  defec- 
tive. [Maulcj  J.  So,  where  one  covenanted  to  enfeoff 
J.  S.,  and  J.  refused  to  come  and  be  enfeoffed,  it 
was  held  that  the  covenantor  was  bound  to  make  him.] 
In  Lee  y.  Garret  (i),  in  debt  on  a  bond  conditioned  to 
pay  500/.  to  the  administrator  of  the  obligee  within  two 
months  after  his  death,  —  a  plea  that  he  was  ready  to 
pay  it,  but  that  no  administrator  was  appointed,  without 
saying  uncore  prist,  was  held  bad.  [^MavU^  J.  Cove- 
nants containing  conditions  are  not  so  much  objects  of 
compassion  now  as  they  were  formerly.]  In  Comyns's 
Digest,  Condition  (D.  1.),  it  is  said  (c),  that,  if  a  man 
covenants  or  promises  to  do  a  certain  thing  at  a  certain 
time,  and  it  becomes  impossible,  by  the  act  of  God,  he 


(a)  TC.J^P.  60. 
(h)  2  Show.  143. 


(c)  Citing  1  Roll,  Abr.  450, 
1. 20.  (5  Vin.  Abr.  229,  pi.  8.) 
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shall  not  be  excused."  Again,  title  Action  upon  the 
Case  upon  Assumpsit  (G.),  it  is  laid  down,  that,  if  a 
man  undertake  to  build  a  house  before  such  a  day,  and 
afterwards  a  plague  happens,  and  continues  till  the  day, 
he  shall  be  excused  by  this  necessity  for  not  doing  it  at 
the  day,  if  he  build  it  afterwards ;  for,  he  is  not  obliged 
to  hazard  his  life  (a) :  but,  if  the  thing  promised  become 
afterwards  impossible  by  the  act  of  God,  that  does  not 
excuse  him;  for,  he  took  upon  himself  to  do  iU{b) 
And  in  a  note  to  that  passage  is  added  the  following, — 
'^If  performance  of  a  contract  becomes  impracticable 
through  the  act  of  God,  and  there  is  no  provision 
therein  exonerating  the  contractor  from  performance, 
under  such  circumstances,  he  must  answer  for  the  breach 
of  it  in  damages:  Shubrick  v.  Salm<md,{c)  Thus,  a 
freighter  who  covenants  generally  to  load  a  cargo,  and 
is  prevented  so  doing  by  the  prevalence  of  the  plague, 
is  liable  on  his  covenant :  Barker  v.  Hodgsm.  (d)  There 
is  no  implied  exception  of  loss  or  destruction  by  act  of 
Grod,  in  a  continuing  contract ;  such  as,  to  repair  a 
bridge  during  a  certain  time,  unless  the  contract  cannot 
afterwards  be  fulfilled:  The  Brecknock  and  Aberga-- 
venny  Canal  Navigation  \,  Pritchard.^  (e)  Suppose  a 
man  covenants  to  pay  money  on  a  given  day,  and  before 
the  day  arrives  he  becomes  lunatic,  he  still  remains 
liable  on  his  covenant.  So,  a  lessee  of  a  house  who 
covenants  generally  to  repair  it,  is  bound  to  rebuild  it, 
if  it  be  burnt  by  an  accidental  fire :  Bullock  v.  Dom- 
mitt.(g)  That  is  substantially  Paradine  v.  Jane(Ji) 
over  again.  There,  in  debt  for  arrears  of  rent  due  upon 
a  lease,  the  defendant  pleaded,  that  a  certain  German 


(a)  Citing  1  RoU,  Abr.  450, 
L  30.  (5Vin.  Abr.  229,  pL  10.) 

(6)  Citing  lItoll.Abr.^50, 
1.  20.  25.  (5  Fin.  Abr.  228, 
pL8.) 

(c)  3  Burr.  l637. 


(rf)  SM.Sr  Selw,  267. 

(e)  6  T.  R.  750. 

{g)  6  T.  R.  650.  And  see 
WeigeUv.  Waters,  6  T.  R.  488., 
Waters  y.  Weigelf,  ^Anstr.  575. 

(h)  Aleyn,  26*. 
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1850.      prince,  by  name  Prince  Rupert,  an  alien  born,  enemy 

  to  the  King  and  kingdom,  had  invaded  the  realm  with 

JoNEd  a  hostile  army  of  men,  and,  with  the  same  force,  did 
How.  enter  upon  the  defendant's  possession,  and  him  expelled, 
and  held  out  of  possession  from  the  19  JwZy,  18  Car., 
till  the  feast  of  the  Annunciation^  21  Car.,  whereby  he 
could  not  take  the  profits :  and  it  was  resolved  that  the 
plea  was  insufficient ;  the  court  saying :  "  He  hath  not 
averred  that  the  army  were  all  aliens,  which  shall  not 
be  intended  ;  and  then  he  hath  his  remedy  against  them* 
That  the  matter  of  the  plea  was  insufficient;  for, 
though  the  whole  army  had  been  alien  enemies,  yet  he 
ought  to  pay  his  rent.  And  this  difference  was  taken, 
that,  where  the  law  creates  a  duty  or  charge,  and 
the  party  is  disabled  to  perform  it,  without  any  default 
in  him,  and  hath  no  remedy  over,  there  the  law  will 
excuse  him;  as,  in  the  case  of  waste, —  if  a  house  be 
destroyed  by  tempest,  or  by  enemies,  the  lessee  is  ex- 
cused: Dyer,  33.  a.;  1  Inst  53.  b.,  283.  a. ;  11  ^T.  4. 6.  (a) 
So,  of  an  escape :  Co.  4.  84.  b.  So,  in  9  E.  3.  16.  {h\ 
a  supersedeas  was  awarded  to  the  justices,  that  they 
should  not  proceed  in  a  cessavit,  upon  a  cesser  during 
the  war.  But,  when  the  party,  by  his  own  contract,  cre- 
ates a  duty  or  charge  upon  himself,  he  is  bound  to  make 
it  good,  if  he  may,  notwithstanding  any  accident  by 
inevitable  necessity ;  because  he  might  have  provided 
against  it  by  his  contract.  And,  therefore,  if  the  lessee 
covenant  to  repair  a  house,  though  it  be  burnt  by  light- 
ning, or  thrown  down  by  enemies,  yet  he  ought  to 
repair  it.  Dyer,  33.  fL;  40  E.  3.  6."  (c)  In  Atkin- 
son V.  Ritchie  (rf),  the  owner  of  a  vessel  was  held  liable 
for  sailing  without  a  full  cargo,  pursuant  to  charter, 

(fl)  3f.l2jy.4,  fo.6,  pi.  11.:  sedeas,  but  of  a  prohibition  to 

and  see  Earl  of  Arundefs  case,  sue,  which  the  judge  disre- 

M.llH.  4,  fo.  32,  pi.  5P.  ganlcd. 

(fc)  P.  9  E.  3,  fo.  1 6,  pi.  SO.  (c)  H.  40  E.  3,  fo.  6,  pi.  11 . 
That  was  not  the  case  of  a  super-       (d)  10  East,  530. 
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though  the  jury  found  that  the  master  acted  hon&fdej  1850. 
under  a  reasonable  and  well-founded  apprehension  of  a  — 
hostile  embargo.    Lord  Ellenhorough  there  said  (a) :  Joneb 

No  exception  (of  a  private  nature,  at  least,)  which  is  JIow. 
not  contained  in  the  contract  itself,  can  be  engrafted 
upon  it,  by  implication,  as  an  excuse  for  its  non-per- 
formance. The  rule  laid  down  in  the  case  of  Paradine 
V.  Jane  has  been  often  recognised  in  courts  of  law  as  a 
sound  one,  u  e,  that,  *  when  the  party,  by  his  own  con- 
tract, creates  a  duty  or  charge  upon  himself^  he  is  bound 
to  make  it  good,  if  he  may,  notwithstanding  any  accident 
by  inevitable  necessity;  because  he  might  have  provided 
against  it  by  his  contract.'  And  this  has  been  recog- 
nised in  several  cases,  as,  in  Bullock  v.  Dommitt,  and 
The  Company  of  Proprietors  of  the  Brecknock-and-AbeV'* 
gavenny-  Canal-Navigation  v.  Pritchard.  (b) 

With  respect  to  the  copyhold,  the  argument  on  the 
other  side  will  be,  that  the  interest  of  the  wife  therein 
would  have  gone  to  her  father,  and  therefore  that  no 
damages  could  have  resulted  from  the  breach  of  cove- 
nant. But  the  wife  might  have  surrendered  to  the  use 
of  her  husband,  and  such  surrender  would  have  been 
valid :  Scamon  v.  Maw  (c) :  the  statute  3  &  4  W^.  4. 
c,  74.  8.  77.  expressly  reserves  that  power  to  the  wife. 

CromptoUj  for  the  defendants.  The  covenant  in 
question  was  intended  only  to  take  effect  in  the  event 
of  the  daughter  surviving  her  father.  [^Maule,  J.  Even 
in  the  case  of  the  daughter  leaving  issue?]  Yes. 
\_Maule,  J.  If  the  substantial  meaning  of  the  covenant 
is,  that  the  contemplated  provision  shall  be  made  by 
will,  and  it  would  be  well  performed  by  the  father's 
bequeathing  an  equal  share  of  his  property  to  his 

(a)  10  East,  533,  (c)  3  Bingh,  378.,  IIJ.  B. 

(6)  And  see  Chitty  on  Con*     Moore,  243. 
tracts^  4th  edit.,  by  Russell, 
p.  930. 
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JONM 

v. 
How. 


daughter^  and  she  died  before  him,  no  midckief  is 
done.]  Exactly  so.  The  substantial  meaning  of  the 
covenant,  is,  that  the  daughter  shall,  at  the  death  of 
her  father,  provided  she  be  then  living,  have  an  equal 
share  of  his  property  with  the  other  children  who  shall 
then  be  living,  This  could  only  be  carried  into  effect 
by  a  testamentary  instrument.  It  would  be  impossible 
to  convey  by  deed  an  equal  share  of  goods  or  estate 
which  the  father  should  be  possessed  of  at  the  time  of 
his  death,  — which  is  the  time  at  which  the  covenant 
was  to  operate.  It  was  clearly  not  the  intention  of  the 
parties  that  any  present  interest  should  pass :  nor  was  it 
intended  to  tie  up  the  property.  [Mauhy  J.  Would 
the  father's  conveying  to  his  daughter,  in  his  life-time, 
a  valuable  freehold  estate,  be  a  performance  of  the 
covenant  ?]  Clearly  not :  it  would  be  a  breach  of  the 
contract,  as  to  the  rest  of  the  children.  The  cove- 
nantor could  not,  by  any  instrument  made  in  his  life- 
time, perform  this  covenant;  the  subject-matter  not 
being  ascertainable  till  his  death :  Lunn  v.  Thorn-* 
tan.  (a)  In  Needham  v.  Kirkman  (b\  where  -4.,  being 
seised  of  certain  real  estates,  conveyed  part  of  them  to  the 
uses  of  the  settlement  at  the  time  of  his  second  mar- 
riage, and  also  covenanted  with  the  trustees,  that  he 
would,  by  will  or  otherwise,  give  and  devise  all  other  his 
real  estates,  and  also  his  personal  estate,  to  and  amongst 
the  children  both  of  his  first  and  second  marriage, 
share  and  share  alike, — it  was  held  that  this  covenant 
was  applicable  only  to  such  real  and  personal  estate 
of  which  A,  might  die  seised  or  possessed,  and  that 
it  did  not  prevent  him  from  disposing  freely,  during 
his  life,  of  such  part  of  his  real  estate  as  was  not 
settled,  or  which  he  might  acquire  subsequently  to  the 
settlement.    In  Fortescue  v.  Hennah  (c),  a  deed  of  this 


a)  Ante\  Vol.  I.  p.  379- 
[b)  3  3.  S^' Aid.  531. 


(c)  19  res.  67. 
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sort  was  looked  upon  as  testamentary  paper.  It  was  1850. 
there  held,  that  a  father  under  covenant  for  an  equal  — 
division,  at  his  death,  of  all  the  property  he  shall  die  Jones 
seised  or  possessed  of,  between  his  two  daughters.  How. 
(HT  their  families,  cannot  defeat  the  covenant  by  a  dis- 
position in  effect  testamentary,  —  as  by  reserving  to 
himself  an  interest  for  life.  In  the  course  of  the  argu- 
ment in  that  case,  it  was  said,  that,  according  to  the 
principles  established  by  Randall  v.  Willis  (a),  Jones  v. 
Martin  (A),  and  Lewis  v.  Madocks  (c),  "  a  father  under 
such  a  covenant,  though  he  has  the  liberty  of  dis- 
position during  his  life,  cannot  stipulate  for  his  own 
benefit,  and,  reserving  an  interest  for  his  own  life,  make 
an  unequal  distribution,  in  effect,  though  not  in  form, 
testamentary.  If  he  will  be  partial,  he  must  be  partial 
against  himself."  But  Sir  W.  Grants  M.  R.,  said: 
Robert  Hickes  having  covenanted  that  his  eldest 
daughter  and  her  first  husband,  and  her  children  by 
him,  should,  at  the  death  of  Robert  HicheSy  have  a  full 
moiety  of  all  the  real  and  personal  estate  of  which  he 
should  die  seised  or  possessed,  it  is  clear  that  he  could 
not  defeat  the  effect  of  that  covenant  by  any  testa- 
mentary act  The  question  is,  whether  he  could  defeat 
it  by  acts  which,  though  not  strictly  testamentary,  were 
not  to  take  effect  u*  til  after  his  death.  It  is  evident 
that  such  a  covenant  has  little  value,  if  its  effect  is  to 
depend  on  the  form  of  the  instrument.  Against  a 
diminution  of  his  property  by  absolute  gift  during  his 
life-time,  his  own  interest  and  convenience  form  a 
pretty  good  security :  not  so,  where,  without  any  dimi- 
nution of  his  own  enjoyment,  he  exercises  a  mere  post- 

(fl)  5  Ves,  262 ;  and  see  the  executor  v.  Herrty  1  Wash,  47  ; 

American  cases,  Garner  v.  Gar-  Fleming  v.  Willis,  2  Call,  5, 
ner*s  executor,  \  Desaus' Chanc,        {b)  3  Anstr.  882,,  5  Fes. 

Rep,  437  ;  Tabb  v.  Archer,  3  266,  n. 
Hen.  ^  3funf.  399 ;  Roane's        (c)  8  Fes.  150. 
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humous  bounty,  though  by  an  irrevocable  inBtrument. 
It  seems  to  me  that  the  spirit  of  such  a  covenant 
requires  that  every  disposition  should  be  excluded, 
which  is  in  its  effect  testamentary,  though  not  such  in 
point  of  form.**  Here,  the  father  never  intended  to  put 
it  in  his  daughter's  power  to  give  the  property  to  her 
husband.  [WiUiamSy  J.  Leaving  the  share  to  her 
child,  would  not,  according  to  Mr.  BrowrCs  argument, 
satisfy  the  covenant.]  The  language  of  the  second 
branch  of  Laugkter^s  case  is  precisely  like  that  of  this 
covenant:  and  that  part  of  the  case  has  never  been 
found  fault  with.  The  same  account  of  the  reasons  for 
the  decision  is  given  in  Croke  and  in  Moore^  as  that 
given  by  Sir  Edward  Coke :  and  it  is  undoubtedly  good 
law.  Where  there  is  an  absolute  option,  it  cannot  be 
taken  away  by  the  act  of  God.  [WilliamSy  J.  Laugh-- 
ter*a  case  is  cited  in  Skeppard^Q  Touchstone  without  any 
remark.]  At  p.  173.  of  that  book,  it  is  said,  that,  "  if 
one  covenant  to  leave  a  wood  in  the  same  plight  as  he 
finds  it,  and  he  cut  down  trees ;  in  this  case,  the  covenant 
is  broken  presently ;  for,  it  is  now  become  impossible  to 
be  performed,  by  his  own  act :  but,  if  in  this  case,  some 
of  the  trees  be  blown  down  with  the  wind,  or  the  like,  by 
this  [act  of  God]  the  covenant  is  not  broken  ;  for,  it  is 
now  become  impossible  to  be  doi^,  by  the  act  of  God, 
and  in  this  case  the  covenantor  is  not  bound  to  supply 
it"  Again,  at  p.  382,  When  the  condition  of  an 
obligation  is,  to  do  [one  of]  two  things  by  a  day,  and,  at 
the  time  of  making  the  obligation,  both  of  them  are 
possible,  but  after,  and  before  the  time  when  the  same 
are  to  be  done,  one  of  the  things  is  become  impossible, 
by  the  act  of  God,  or  by  the  sole  act  and  laches  of  the 
obligee  himself;  in  this  case,  the  obligor  is  not  bound 
to  do  the  other  thing  that  is  possible,  but  is  discharged 
of  the  whole  obligation.  But,  if,  at  the  time  of  the 
making  of  the  obligation,  one  of  the  things  is,  and  the 
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other  of  the  things  is  not  possible  to  be  done,  he  must      1 850. 

perform  that  which  is  possible.  And  if,  in  the  first  case,   

one  of  the  things  become  impossible  afterwards  by  the  «J«nes 
act  of  the  obligor,  or  a  stranger,  the  obligor  must  see  How* 
that  he  do  the  other  thing,  at  his  peril.  And,  when  the 
condition  of  an  obligation  is,  to  do  one  single  things 
which  afterwards,  before  the  time  when  it  is  to  be  done, 
doth  become  impossible  to  be  done  in  all  or  in  part,  the 
obligation  is  wholly  discharged ;  and  yet,  if  it  be  possi- 
ble to  be  done  in  any  part,  it  shall  be  performed  as  near 
to  the  condition  as  may  be.*^  Studholmes  v.  Mandell  is 
also  reported  in  Nelson^a  edition  of  Lutioyche^  where  the 
learned  editor,  speaking  of  Laughter^Q  case,  says  {a) : 
'  Tis*  true.  Justice  Croke  tells  us  that  Gawdy  held  the 
bond  was  not  discharged,  but  that  the  husband  ought 
to  purchase  lands  for  the  heirs  of  the  wife,  because  he 
was  obliged  to  do  so  by  the  condition,  and  had  time, 
during  his  life,  to  perform  it ;  and  that  the  word  heirs 
in  that  place  was  not  a  word  of  limitation,  but  of  ])ur- 
chase:  but  either  he  or  my  Lord  Coke  must  be  mis- 
taken ;  for.  Coke  tells  us  judgment  was  given  for  the 
defendant,  by  Pophaniy  C.  J.,  and  the  whole  court, — 
which  could  not  be,  if  Gawdy y  who  was  then  a  judge  of 
that  court,  dissented.  However,  we  having  the  con- 
current testimony  of  my  Lord  Coke,  Croke,  and  Moore, 
of  whom  two  were  afterwards  judges,  and  one  of  them 
of  counsel  in  the  cause,  I  think  we  are  rather  to  believe 
what  they  have  written,  than  what  the  chief  justice  had 
by  tradition.  But  I  have  this  to  object  against  that 
opinion  of  Gawdy,  that  I  take  it  to  be  of  no  great 
weight,  because  he  was  of  a  contrary  opinion  in  the 
very  same  tenn,  in  a  like  case  between  other  parties ; 
for,  in  Gremingham  and  Ewre's  ca8e(^),  he  laid  it  down 
for  a  rule,  that,  where  a  condition  is  in  the  disjunctive. 


(a)  Page  2 15. 
VOL.  IX.  —  C.  n. 


(6)  Cro.  Eliz.  396. 
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ISM.      and  one  part  of  It  bccotnga  hnpcwwhlp  to  be  performed, 

  hj  the  act  of  the  oWgee  lumeelfy  there  the  obligor  is 

discfaarged  firom  the  other  part ;  and  his  reason  is,  be- 
hJv.      cause  in  sndi  case  the  obligor  hath  his  choice  to  do 
either,  and,  bdng  depnTcd  of  that  dioioe  bj  the  obligee 
himself,  therefore  he  shall  do  neither.    Now,  if  this  is 
law,  what  reason  can  be  giyen  why  the  act  of  God 
should  not  work  a  dkcharge,  as  well  as  the  act  of  the 
party  ?"    Druwnmmd  t.  The  Dmke  rf  Bolton  has  no 
iq>plication :  and  there  is  nothii^  in  the  cases  of  Wood 
T.  Bate  and  £aiom  y.  Butter,  to  justify  the  suggestion 
that  they  are  at  Tariance  with  Lamykter'a  case.  In  Conu 
Dig.  Cocenant  (F.),  (a)  it  is  sud,— <'If  tenant  for 
life,  or  in  tail,  leases  for  twenty  years,  and  covenants 
by  demist,  and  dies  within  the  term,  oorenant  does  not 
lie."*    That  case  is  analogous  to  the  present.  There, 
as  here,  the  subject^natter  of  the  covenant  was  gone.  So 
in  Bac.  Abr.  Conditums  (Q.),  (i)  it  is  said, —  Regu- 
larly, if  a  condition  which  was  possible  at  the  making 
thereof,  becomes  imposdble,  by  the  act  of  God,  the 
obligation  is  discharged.^    There  being  no  words  of 
limitation  here,  the  provision  for  the  wife  would  be 
limited  to  her  life,  and,  if  so,  the  husband  has  lost 
nothing. 

The  second  question,  it  is  submitted,  should,  like  the 
first,  be  answered  in  the  n^ative :  for,  the  court  will 
not  assume  that  the  covenantor's  daughter  would  have 
disinherited  her  heir,  viz.  her  father ;  and,  consequently, 
they  cannot  say  that  the  plaintiff  has  sustained  any 
damage  at  alL 

Brown  was  heard  in  reply. 

(a)  CitiDg  CheinyhudLanff-  5.  p.  227) ;  Co.  LUt.  206.  a  ; 
fcy'B  case,  1  Leon.  1 79.  Anon.  F.  Moore,  124 ;  2*et  and 

(h)  Citing  \Ro!L  Abr.  449-     Colly's  aney  1  Leon.  304. 
(  Fin.  Abr.  OmdHum{G.  c.)Vol. 
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The  following  certificate  was  afterwards  sent  to  the  1850. 
Vice-Chancellor : —   

JONKS 

This  case  has  been  argued  before  us  by  counsel ;  jj^'^ 
and  we  are  of  opinion,  —  first,  that  Frederick  Jones  has 
not  any  good  cause  of  action,  —  secondly,  that,  in  the 
event  supposed,  Frederick  Jones  could  not  have  re- 
covered any  substantial  damages  in  such  action." 

''W.  tt  Maule. 
C.  Cresswell. 

«E.  V.  WlLLIAM8."(a) 


(a)  When  the  case  after- 
wards came  before  Vice  Chan- 
cellor Wigram,  his  Honour 
laid  (7  Hare,  267).  —  "  In 
this  case,  I  am  not  assisted  by 
knowing  the  reasons  of  the 
judges  of  the  court  of  Common 
Pleas :  but  I  understand  from 
counsel^  that  they  considered 
the  case  by  analogy  to  the  rea- 
soning of  the  court  \n  Laughter* s 
case.  The  covenantor  in  this 
caae^  has  reserved  to  himself 
the  privilege  of  not  making  the 
stipulated  provision  during  his 
life  ;  and  the  provision  by  will, 
it  is  said,  has  failed,  not  by  his 
act  or  omission,  but  by  the  de- 
fault of  the  legatee  in  his  life- 
time. There  cannot,  I  think, 
be  any  doubt  that  the  intention 
of  the  parties  is  disappointed 
by  this  decision.  Where  a 
parent,  on  the  marriage  of  a 
child,  covenants  to  make  for 
that  child  a  provision  by  deed 
or  will,  it  cannot  be  doubted 
that  the  provision  is  intended 
to  be  absolute,  and  that  the 
mode  of  making  it  alone  is  in- 


tended to  be  left  to  the  dis- 
cretion of  the  covenantor.  And 
a  doubt  crossed  my  mind,  of 
this  nature, —  If  the  will  of 
the  covenantor  had  contained  a 
provision  in  favour  of  the  lady, 
and  she  had  left  issue  living  at 
her  death,  the  new  will-act 
would  have  prevented  a  lapse ; 
and  a  doubt  occurred  to  me 
whether  the  covenantor  might 
not  have  made  a  will  so  as  to 
have  preserved  to  the  lady  the 
benefit  of  the  covenant,  not- 
withstanding her  death  in  his 
life-time,  —  whether,  in  fact, 
he  might  not,  by  will,  have 
done  for  her  (dying  without 
issue)  that  which  the  will-act 
would  have  done  for  her  if  she 
had  left  issue  living  at  her 
death.  I  do  not  know  whether 
this  point  was  suggested  in 
argument  before  the  court  of 
Common  Pleas  :  but  I  do  not 
feel  such  confidence  in  the  point 
as  to  make  it  proper  to  send 
the  case  a  second  time  to  law. 
I  shall  confirm  the  certificate." 


c  2 
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It  is  a  good 
defence  to  an 
action  for  a 
libel,  that  it 
consists  of  a 
fair  and  im- 
partial 
(though  not 
verbatim) 
report  of  a 
trial  in  a 
court  of  jus- 
tice ;  and 
such  defence 
is  admissible 
under  not 
guilty,  which 
puts  in  issue 
as  well  the 
lawfulness  of 
the  occasion 
of  the  pub- 
lication, as  the 
tendency  of  ^ 
the  alleged 
libel 


HOARB  V.  SiLVERLOCK. 

'JpHIS  was  an  action  upon  the  case  for  a  libeL  The 
alleged  libel  consisted  of  a  report  of  the  trial  of  a 
case  of  Hoare  v.  Dickson^  also  for  a  libel,  which  took 
place  at  the  Croydon  summer  assises,  1847. 

The  defendant  pleaded  not  guilty. 

The  cause  was  tried  before  Wilde^  C.  J.,  at  the 
sittings  at  Westminster^  after  the  last  term.  The 
plaintiff  proved  the  publication  of  the  alleged  libel, 
and  also  that  the  defendant  was  the  editor  of  the  news- 
paper in  which  it  appeared. 

On  the  part  of  the  defendant,  it  was  proposed  to  give 
in  evidence  certain  letters  which  had  been  produced  at 
the  trial  of  the  cause  of  Hoare  v.  Dickson  for  the  pur- 
pose of  shewing  that  the  then  defendant,  in  commu- 
nicating their  contents  to  a  benevolent  society  of 
which  he  was  the  secretary,  had  acted  bond  Jide  in  the 
discharge  of  his  duty ;  and  it  was  further  proposed  to 
call  witnesses  to  prove  that  the  report  in  question, 
though  not  a  verbatim  report  of  what  took  place  at 
the  former  trial,  was  a  fair  and  substantially  correct 
report 

On  the  part  of  the  plaintiff,  it  was  objected  that  the 
evidence  so  proposed  to  be  given  was  not  admissible,  — 
at  all  events  under  the  general  issue ;  for  that,  however 
necessary  the  letters  might  have  been  for  Dickson^s 
justification,  the  present  defendant  was  not  justified  in 
giving  them  publicity,  or  in  publishing  a  garbled  state- 
ment of  what  passed  in  court. 

The  objection  was  overruled,  and  the  evidence  ad- 
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mitted :  and  his  lordship,  in  submitting  the  case  to  the 
jury,  told  them  that  they  must  find  for  the  defendant,  if 
they  were  satisfied  that  the  publication  complained  of 
was  no  more  than  a  fair  and  bondjide  report  of  the  trial 
at  Croydon. 

The  jury  accordingly  returned  a  verdict  for  the  de- 
fendant. 

S.  Carter,  for  the  plaintifi,  now  moved  for  a  new 
trial,  on  the  ground  of  misreception  of  evidence,  mis- 
direction, that  the  verdict  was  against  evidence,  and  on 
the  ground  of  the  absence  of  a  material  witness.  The 
letters  produced  on  the  trial  of  the.  case  of  Hoare  v. 
Dickson,  were  clearly  not  admissible  in  this  case. 
[Wilde,  C.  J.  They  were  produced  and  read  for  the 
purpose  of  shewing  that  the  statement  of  them  in  the 
allied  libel,  was  a  fair  and  accurate  statement  of  their 
purport.  Maule,  J.  They  formed  a  portion  of  the  de- 
fendant's evidence  that  his  report  was  a  fair  one.]  At 
all  events,  the  matter  should  have  been  pleaded  specially, 
in  order  that  the  plaintiff  might  have  an  opportunity  to 
meet  it.  Curry  v.  Walter  {a)  is  apparently  an  authority 
against  the  plaintiff.  It  was  there  held,  that  an  action 
cannot  be  maintained  for  publishing  a  true  account  of 
the  proceedings  of  a  court  of  justice,  however  Injurious 
Buch  publication  may  be  to  the  character  of  an  in- 
dividual: but,  "some  doubts  being  entertained  upon  the 
bench,  whether  the  matter  of  justification  ought  not  to 
have  been  pleaded,  the  case  stood  over;  and  no  judg^ 
ment  was  ever  ffivenJ*^  It  Is  submitted  that  those  doubts 
were  well  founded.  And  In  all  the  subsequent  cases  it 
will  be  found  that  the  matter  was  specially  pleaded: 


1850. 

IIOARB 
V, 

SiLVERLOCK. 


(a)  1  Bog.  6^  Pull  525. 
c  3 
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1850.      see  Lakey.  King  (a)  \  Astley  y.  Younffe(S)\   Stiles  r. 

  Nokes  (c) ;  Leuns  v.  Walter  (rf) ;      Gregor  v.  Thwaites  {e) ; 

HoARB  Duncan  y.  Thwaites  {g)\  Flint  y.  Pike  (h) ;  Stockdale  y. 
SiLvERLocK.  Hansard,  (i)  Many  things  are  privileged  when  spoken, 
though  defamatory  of  individuals,  the  publication  of 
which  in  a  written  or  printed  form,  might  be  made  the 
subject  of  an  indictment  or  of  an  action  for  damages : 
The  King  v.  Creevey{k) ;  The  Kingy.  Lord  Abingdon  (/) ; 
The  King  v.  Mary  Carlile,  (m)  It  is  no  part  of  the 
duty  of  a  newspaper  editor  to  publish  proceedings  in  a 
court  of  justice :  he  is  a  mere  volunteer.  The  obser- 
vations of  Lord  Ellenboraughy  in  Bex  v.  Fisher  (n), 
evidently  shew  that  there  was  no  disposition  in  that 
learned  judge  to  allow  any  great  latitude  in  cases  of  this 
sort  to  defendants. 

As  to  the  alleged  surprise,  —  the  absence  of  the 
witness,  —  the  affidavit  was  defective. 


Maule,  J.  Several  points  have  been  urged  in  this 
case.  One  is,  that  the  plaintiiF  was  surprised  by  the 
absence  of  a  witness  upon  whose  testimony  he  mainly 
relied.  Surprise  is  a  matter  extrinsic  to  the  record  and 
the  judge's  notes,  and  consequently  can  only  be  made  to 
appear  by  affidavit :  and  here  we  have  no  affidavit  of 
surprise,  in  the  sense  required  by  the  practice  of  the 
court    That  ground,  therefore,  fails. 

The  next  question  is,  whether  certain  evidence  which 
was  offered  on  the  part  of  the  defendant,  was  admissible 


(a)  1  Wms.  Sound.  131  b. 

(b)  2  Burr,  S07. 

(c)  7  East,  49S.  S,  C.  per 
nam.  Carr  v.  Jones,  3  J.  P. 
Smith,  491. 

(d)  4>B.SiAld.605. 

(e)  SB.S^a  24.,  ^D,ScR. 
695. 

(g)  3  B.  Si  C.  556.,  5  D. 
R.  447. 


{h)  AtB.SiC.  473.,  6D.6i 
R.  528. 

(t)  9  Ad.  5f  E.  1.,  2  P.  ^ 
D.  1. 

{k)  1  M.  <^  Sdw.  273. 
(/)  1  Esp.  N.  P.  C.  226. 
(m)  3B.S^Ald.\67. 
(n)  2  Campb.  563. 
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under  not  guUty.    That  evidence  was  of  this  nature,  —      j  850. 

having  a  tendency  to  shew  that  the  alleged  libellous  

matter  was  published  upon  an  occasion  which  justified  Hoabe 

the  publication  of  that  which  might  be  injurious  to  the  Silvmlook. 

charaeter  of  a  third  person.  Now,  evidence  of  that  sort, 

—  which  is  comprised  within  the  class  of  privileged 

communications,  —  has  always  been  held  to  be  admis* 

sible  under  not  guilty.    It  shews  that  the  publication 

was  not  malicious :  and  not  guilty  denies  the  allegation 

of  malice  in  the  declaration.    I  do  not  mean  to  say  that 

such  matter  may  not  also  be  pleaded  specially  :  it  does 

not  follow,  that,  because  it  may  be  given  in  evidence 

under  not  guilty,  it  may  not  be  specially  pleaded. 

The  defence  relied  on,  was,  that  the  publication  com- 
plained of,  was  a  true  and  bond  Jide  account  of  what 
took  place  at  the  trial  at  Croydon^  in  1847.    The  evi- 
dence which  was  objected  to,  clearly  had  a  tendency  to 
shew  that.    The  question  now  raised,  is,  whether, 
assuming  the  report  to  be  a  fair  and  bona  Jide  one,  that 
affords- any  defence.   I  think  it  is  impossible  at  this  day 
to  say  that  a  fair  account  of  proceedings  in  a  court  of 
justice,  not  being  ex  parte^  but  in  the  hearing  of  both 
sides,  is  not,  generally  speaking,  a  justifiable  publication. 
I  do  not  lay  it  down  as  an  universal  proposition. 
Matters  may  appear  in  a  court  of  justice,  that  may 
have  so  immoral  a  tendency,  or  be  so  injurious  to  the 
character  of  an  individual,  that  their  publication  could 
not  be  tolerated.    But,  as  a  general  rule,  it  may  be 
assumed  that  the  publication  of  a  fair  account  of  what 
passes  in  a  court  of  justice,  not  ex  parte^  is  justifiable, — 
unless  there  be  something  to  take  it  out  of  that  rule. 
There  is  nothing  to  take  this  case  out  of  that  general 
rule.    The  cases  cited  all  apply  either  to  ex  parte  pro- 
ceedings, or  where  there  is  some  special  reason  against 
the  application  of  the  general  principle.    Upon  the 
whole,  I  am  of  opinion  that  there  ought  to  be  no  rule. 

c  4 
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1850.         Cbesswell,  J.  concurred. 


HoARE  Williams,  J.  I  also  am  of  opinion  that  there 
6iLVBnf.ocK.  should  be  no  rule  in  this  case.  I  understand  the  ques- 
tion upon  the  first  count  to  be,  whether  the  lord  chief 
justice  was  right  in  leaving  it  to  the  jury  to  say  whether 
the  matter  complained  of  was  a  fair  account  of  what 
took  place  at  the  trial  at  CroydoUj  and  in  telling  them, 
that,  if  they  were  of  opinion  that  it  was,  then:  verdict 
must  be  for  the  defendant.  The  objection  urged,  is,  — 
first,  that,  assuming  that  to  be  so,  it  afforded  no  dc 
fence,  —  and,  secondly,  if  it  did  afford  a  defence,  that  it 
was  not  admissible  under  not  guilty.  Before  the  new 
rules  of  pleading,  it  is  clear,  the  defendant  had  the 
option  of  pleading  matter  of  this  sort  specially,  or  of 
giving  it  in  evidence  under  not  guilty.  And  the  new 
rules  have  made  no  difference  in  this  respect  In 
Cotton  V.  Browne  (a),  it  was  held,  that,  in  an  action  for 
maliciously  indicting  the  plaintiff,  without  probable 
cause,  the  defendant  may  give  evidence  of  pfobable 
cause  under  not  guilty  ;  and  that,  if,  in  addition  to  the 
plea  of  not  guilty,  he  pleads  specially  that  he  had  pro- 
bable cause,  the  court  will  order  such  plea  to  be  struck 
out.  Lord  Denman  there  says :  "  The  injury  com- 
plained of  in  this  action,  is,  not  merely  in  the  indicting, 
nor  in  the  indictment  being  wrongful,  but  in  mali- 
ciously indicting,  and  in  doing  so  without  reasonable  or 
probable  cause.  The  plea  of  not  guilty  is  sufficient." 
So,  here,  not  guilty  puts  in  issue,  not  merely  the  publi- 
cation of  the  alleged  libel,  but  also  the  maliciously 
doing  it.  Then,  does  the  fact  of  the  matter  complained 
of  being  a  fair  and  bond  fide  account  of  what  took  place 
in  a  court  of  justice,  afford  a  defence?  Subject  to 
certain  qualifications,  there  is  no  doubt  that  it  does 

(a)  3  Ad.fyE.  S12.,  4  iNT.  ^  3f.  831. 
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aflPord  a  defence.    The  only  difficulty  I  have  felt  has  1850. 

been  in  ascertaining  the  fact.    It  seems  to  me  that  this  

case  is  not  affected  by  any  of  the  qualifications  adverted  Hoare 
to.  I  assume  that  the  publication  complained  of  was  Silveriam 
of  the  whole  of  the  proceedings,  —  not  the  substance 
merely ;  and  I  also  take  it  for  granted  that  there  were 
no  defamatory  remarks  of  the  writer's  own  added  to  it. 
I  therefore  think  that  the  direction  was  correct,  and 
that  there  is  no  foundation  for  the  motion. 


Wilde,  C.  J.  The  rule  is  moved  principally  on  the 
ground  of  misdirection,  in  the  reception  and  leaving  to 
the  jury,  under  not  guilty,  evidence  which  it  is  said  was 
inadmissible  unless  the  matter  was  specially  pleaded : 
and  it  is  further  contended  that  the  publication  of  a  fair 
account  of  proceedings  which  take  place  in  a  court  of 
justice,  is  not  justifiable,  if  it  reflects  upon  the  character 
of  an  individual.  It  is  not  suggested  that  the  alleged 
libel  was  not  a  fair  account  of  what  took  place  at  the 
trial  of  the  cause  of  Hoare  v.  Dicksouy  at  Croydon ;  nor 
was  there  any  evidence  given  to  impugn  its  accuracy. 
I  see  no  reason,  therefore,  for  finding  fault  with  the 
conclusion  the  jury  came  to.  The  giving  publicity  to 
the  proceedings  of  courts  of  justice,  subject  to  certain 
exceptions,  is  justifiable ;  and  there  is  nothing  in  this 
case  to  bring  it  within  any  of  the  exceptions.  My 
brother  Shee  opened  his  defence  by  stating  that  the 
alleged  libel  was  only  a  fair  and  bond  fide  report  of  what 
had  taken  place  on  the  former  trial :  and  the  objection 
then  taken  by  the  plaintiff's  counsel,  was,  not  that  the 
fact  of  the  publication  being  a  fair  and  impartial  account 
of  the  proceedings,  was  not  an  answer  to  the  action,  but 
that  the  defendant's  counsel  was  not  entitled  to  read  the 
whole  of  the  letters  which  were  in  evidence  on  the 
former  occasion,  because  the  whole  were  not  set  out 
verbatim  in  the  alleged  libel.    The  objection  was,  in 


26 


HILARY  TERM, 


1850.      terms^  limited  to  the  ndraissibility  of  the  letters.  It 

  is  now  said  that  the  whole  matter  of  defence  was 

HoAnE  inadmissible,  because  not  specially  pleaded.  The  ques* 
SiLVBRLocK.  tion  is,  whether  the  publication  complained  of  was  what 
the  law  calls  a  protected  or  privileged  communication. 
The  inference  of  malice  arising  from  the  publication  of 
libellous  matter,  is  rebutted  by  shewing  that  it  was  pub- 
lished upon  a  lawful  occasion.  Not  guilty  puts  in  issue 
the  tendency  of  the  alleged  libel,  and  also  the  lawfulness 
of  the  occasion  upon  which  it  was  published.  It  does 
not  follow  that  a  defence  may  not  be  given  under  not 
guilty,  because  it  might  also  form  the  subject  of  a  special 
plea.  I  think  the  evidence  was  admissible  on  the  record 
as  it  stood  ;  and,  my  learned  brothers  being  of  opinion 
that  there  was  no  misdirection,  I  see  no  ground  for  dis- 
turbing the  verdict. 

Rule  refused. 


Blacketer  and  Others  v.  Gillett. 

Jan,  15. 

In  case  for  the  nPHIS  was  an  action  upon  the  case  for  the  disturbance 
disturbance  of         of  a  ferry, 
ft  Ferry  ft 

count  alleging      The  first  count  of  the  declaration  stated  that  the 

that  the         plaintiffs,  before  and  at  the  time  of  the  committing  of 

entidl^to^a'*        grievances  thereinafter  mentioned,  were,  and  from 

certain  ferry    thence  hitherto  had  been,  and  still  continued,  possessed, 

across  the       ^  trustees  for  the  society  of  Free  Watermen  of 

Thamesy  that     ,    ^.       ^,  . J,         .  ,  .  t 

the  defendant  the  River  ThameSy  residing  at  Greentcich,  in  the  county 

conveyed  pas-  o{  Kent^  called  "  The  Isle  of  Dogs  Ferry  Society of  an 
sengers  and 
goods  across 

the  river  near  to  the  plaintiffs'  ferry,  and  that,  by  reason  thereof,  the  plaintiffs  lost 
profito,  and  were  prejudiced  and  disturbed  in  the  possession  and  profit  of  their  ferry, 
was  held,  after  verdict  for  the  plaintiffs,  to  disclose  a  sufficient  cause  of  action. 

Where,  on  a  motion  in  arrest  of  judgment  a  clear  objection  is  not  shewn,  the 
party  will  be  left  to  his  writ  of  error. 
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antient  ferry,  called  Potters  Ferry,  for  foofrpassengers,  1850. 

and  goods  beloDging  to  such  foot-passengers,  across  the   

river  Thames^  from  a  certain  place  in  the  Isle  of  Doffs,  Blacketb* 
in  the  parish  of  Stepney^  in  the  county  of  Middlesex^  to  Gillett. 
Cfreemcichy  in  the  county  of  Kent ;  taking  for  the  car- 
riage and  conveyance  of  such  passengers,  and  their  goods, 
as  have  occasioq  for  the  same,  over  and  across  such  ferry, 
in  any  boat  or  boats  kept  by  or  by  the  authority  of  the 
plaintifis  for  that  purpose,  certain  reasonable  freights  or 
ferryages,  to  wit,  one  penny  for  every  person  on  foot : 
nevertheless,  that  the  defendant,  not  being  one  of  the 
free  watermen  aforesaid,  but  well  knowing  the  premises, 
and  contriving  to  disturb  and  injure  the  plaintiffs  in  the 
peaceable  and  lawful  enjoyment  of  the  said  ferry,  there- 
tofore, to  wit,  on  &c.,  injuriously  and  unlawfully,  and 
against  the  will  of  the  plaintiffs,  carried  and  conveyed, 
in  a  certain  boat  of  him,  the  defendant,  divers  foot- 
passengers,  for  hire,  over  and  across  the  said  river 
ThameSy  and  upon  the  said  part  of  the  same  river  where 
the  plaintiffs  had  such  ferry  as  aforesaid,  and  upon  the 
said  ferry  of  them  the  plaintiffs,  to  wit,  from  the  Isle  of 
Dogs  aforesaid  to  Greenwich  aforesaid ;  and  that,  by 
reason  thereof,  the  plaintiffs  had  lost  and  been  deprived 
of  divers  profits  and  emoluments  which  would  otherwise 
have  arisen  and  accrued  to  them  from  the  enjoyment  of 
their  ferry,  and  had  been  and  were  greatly  prejudiced 
and  disturbed  in  the  possession  and  profit  thereof,  and 
in  their  right  and  title  thereto. 

The  second  count  stated  that  the  plaintiffs,  as  trustees 
as  aforesaid,  were  entitled  to  the  fee-simple  and  inherit- 
ance of  the  said  ferry,  and  that,  whilst  the  plaintiffs 
were  so  entitled  as  trustees  to  the  fee-simple  and  inherit- 
ance of  the  said  ferry,  the  defendant  conveyed  divers 
passengers  and  goods  over  and  across  the  river  Thames^ 
near  to  the  said  part  of  the  said  river  where  the  plaintiffs 
had  such  ferry  as  aforesaid,  and  near  to  the  said  ferry, 
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Ifi.'Tf.       CD  wiXj  ficnm  t&e  .fiior  4^  Zfcyv  afiireaud  to  Greenwich 
—      afonsflud ;  aad  dflC.     renoa  tbereof,  die  plwitiflb  lost 
Ir.^rwKm  <iepnved  of  profita  and  emoliiments 

^?r>  rr&  whidi  woald  adienras  fasve  anaeiL  and  accrued  to  them 
from  die  enjoyment  a£  tbeir  oui  ferry,  and  were  greatly 
prqo&ed  aad  Ascazbed  iol  the  poaocanioa  and  profit 
thereof,  aad  m  diar  ngbt  and  tide  thereto^  &c. 

At  the  trial,  b^m  IRUr,  C  at  the  nttings  in 
Middkwex,  afker  kat  WAmfiwat  tenii»  a  Terdict  was 
feond  for  the  iHhwhint  en  the  first  coont,  and  for  the 
plaintiffii  oa  the  aecoiL 

Ptaatek,  on  behalf  of  the  defendant,  now  moved  to 
arrest  die  judgment.  The  second  coont  discloses  no 
eanae  of  action.  It  mereiT  aDeges  that  the  pUundffs 
were  entitled  to  a  certain  fcrrj,  and  that  the  defendant 
eoorejed  paaocngero  and  goods  aoroes  the  river  near  to 
the  plaintifi*  ferrr,  and  that  bj  reason  thereof  the 
phdntiflb  lost  profita  and  were  prejudiced  and  disturbed  in 
the  possession  of  the  ferry:  whereas>  to  give  a  cause  of 
action,  it  should  have  diarged  the  defendant,  either  widi 
setting  up  a  new  ferry,  as  in  Ckwrhman  t.  Tunstal  (a), 
and  2  RcO^s  Abri^ment,  14a  L  20.,  (&)  cited  in  Cam. 
Dig*  Aetian  upon  the  Ceae  for  a  Hinsanct (A*)^  —  or 
with  baring  so  carried  the  passengers  and  goods  fraudu- 
lently and  with  intent  to  evade  the  plaintifis*  antient 
ferry,  as  in  Tripp  v.  Frank  {c\  and  Huzzey  v.  Field,  (d) 
[  H^iOiams,  J.  Surely  this  is  a  very  old  form  of  de- 
claring«]    The  old  form  was,  charging  the  setting  up 


(a)  Uardrew,  l62. 

(b)  Translated,  16  Fin.  Abr. 
pL  4,  and  citing  22  H.  6. 

1 4.  b.  (M.  22  H,6.  fo.l  4.  pUS., 
Pri0r  nf  St.  Nede  v.  WcMton.) 
That  was  an  action  for  erect- 
ing a  horie  mill,  to  the  injory 
of  three  mills  of  the  prior,  in 


which  the  ferry  question  was 
discussed  obiter  between  Pa»» 
ton,  J,,  and  Newton,  C, «/. 

(c)  4  r.  -R.  666. 

(rf)  2  CM.Sf  R.  432.,  5 
Tyru^  855.  And  see  Peter 
Kendal,  6  B.     C.  703. 
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a  new  ferry,  to  the  nuisance  and  disturbance  of  the 
antient  ferry.  [Afawfe,  J.  The  second  count  is  sub- 
stantially the  same  as  that  in  the  case  of  Tripp  v.  Frank. 
Does  not  the  concluding  allegation,  that  the  plaintiifs 
were  greatly  prejudiced  and  disturbed  in  the  possession 
and  profit  of  their  antient  ferry,  and  in  their  right  and 
title  thereto,"  make  the  count  good  ?  The  plaintiffs,  to 
entitle  them  to  a  verdict  on  this  count,  must  have  proved, 
not  merely  that  the  defendant  carried  over  some  person 
near  to  their  ferry,  but  that  the  act  complained  of  was 
a  disturbance  of  their  right]  It  is  not  enough  to  say 
that  the  defendant  disturbed  the  plaintiffs*  ferry,  with- 
out saying  how.  [iWiari/fc,  J.  Probably  not,  on  special 
lemurrer :  but  the  question  is,  whether  it  is  not  sufficient 
after  verdict.]  The  thing  relied  on  as  a  disturbance  of 
the  plaintiffs'  right,  must  be  something  that  is  equiva- 
lent to  a  setting  up  a  new  ferry. 


1850. 
Blacketkr 

V. 

GiLLKTT. 


Maule,  J.  Carrying  passengers  and  goods  across  the 
river  in  the  manner  here  alleged,  may  or  may  not  be  a 
disturbance  of  the  plaintiffs*  ferry.  The  count  charges 
a  disturbance;  and  the  jury  have  found  it. 

It  is  only  in  a  tolerably  clear  case  that  the  court  will 
grant  a  rule  to  arrest  the  judgment.  We  think  this 
is  a  case  in  which  the  defendant  ought  to  be  left  to  his 
writ  of  error,  if  so  advised. 

Rule  refused,  (fl?) 


(a)  See  Blissett  v.  Harty  WiUes,  508.,  Bull  N.  P.  76. 
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Jan.  25. 


Navone  V.  Haddon  and  Another. 


Upon  a  policy  ^OVENANT,  against  two  of  the  directors  of  The 
on  goods  free  Neptune  Marine  Insurance  Company. 


from  parti' 
cular  average^ 
no  damage 
short  of  the 
absolute  de- 
struction of 
the  thing  in- 
sured, will 
amount  to  a 
total  loss. 

The  plain- 
tiff insured 
certain  bales 
of  waste- silk, 
from  Leghorn 
to  Liverpool, 
with  the 
usual  memo- 
randum de- 
claring silk 
free  from 
average, 
unless  general, 
or  the  ship 
should  be 
stranded. 
The  vessel, 
being  com- 
pelled by 
stress  of 

weather  to  put  into  Gibraltar,  was  there  repaired,  her  cargo  being  necessarily 
unloaded.  Some  of  the  bales  of  silk  were  found  to  be  considerably  damaged  by 
aea-water,  and  were  consequently  sold  at  Gibraltar,  by  the  master,  in  the  exercise 
of  what  tlie  jury  found  to  be  a  reasonable  discretion,  and  such  as  a  prudent 
owner  uninsured  would  have  exercised.  But  the  silk  might  at  a  reasonable  or 
moderate  expense  have  been  put  in  a  condition  to  be  brought  home  by  another 
Teasel :  and  it  was  in  fact  brought  to  England,  and  sold  as  silk,  though  in  a 
very  deteriorated  sUte : —  Held,  that  this  was  not  a  total  loss ;  and,  consequently, 
that  the  assured  was  not  entitled  to  recover. 


The  plfdntiff  declared  upon  a  policy  of  insurance 
effected  hj  him  with  the  company  upon  eighty-one  bales 
of  waste-silk^  valued  at  2245/.,  warranted  free  of  par- 
ticular average,  unless  the  ship  should  be  stranded.  The 
voyage  was,  in  ship  or  ships  at  and  from  Genoa  to 
Leghorn^  and  at  and  from  thence  per  ship  or  ships  to 
Liverpool  The  declaration  averred  that  forty-four  out 
of  the  eighty-one  bales  of  silk  insured,  were  shipped 
at  Genoa,  and  transhipped  at  Leghorn  on  board  the 
JVandereTy  on  the  voyage  mentioned  in  the  policy ;  that 
one  Pierre  Borella  was  interested  in  the  silk ;  and  that 
there  was  a  total  loss,  by  perils  of  the  seas,  of  twenty- 
three  of  those  bales,  and  a  general  avemge  as  to  the 
remainder  of  the  forty-four  bales. 

The  defendants  traversed  the  total  loss  averred,  and 
paid  into  court  a  sum  su£Scicnt  to  cover  the  general 
average  loss. 

The  cause  was  tried  before  Williamsy  J.,  at  the  sit- 
tings in  London  after  Trinity  term,  1848,  when  a  ver- 
dict was  found  for  the  plaintiff,  with  620/.  damages. 
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subject  to  the  opinion  of  the  court  upon  the  following  1850. 


Navonb 

V. 


case:  — 

The  ship  Wanderer ^  with  forty-four  of  the  eighty-one 
bales  of  silk  mentioned  in  the  policy,  and  a  general  cargo     H  addon. 
consisting  of  Indian  com,  flour,  and  other  articles, 
sailed  from  Leghorn^  on  the  voyage  insured  against,  on 
the  15th  of  Afril^  1846.    From  the  17th,  she  suffered 
bad  weather,  —  the  effect  of  which  was  detailed  in  the 
evidenoe :  the  water  increased  in  the  hold,  and,  notwith- 
standing incessant  working  at  the  pumps,  she,  on  the 
23rd,  was  making  twelve  inches  of  water  fer  hour. 
After  throwing  overboard  a  part  of  the  Indian  com,  it 
became  necessary,  from  the  state  of  the  ship,  to  put  into 
Gibraitary  which  was  done  on  the  11th  of  May  follow- 
ing.   At  Gibraltar y  several  surveys,  by  direction  of  the 
captain,  were  made  of  the  ship ;  and  it  was  found  to  be 
necessary  to  unload  her  cargo.    This  was  done,  and  the 
forty-four  bales  of  silk  were  taken  out  and  examined. 
Some  were  found  to  have  sustained  no  damage;  others, — 
about  eleven  bales, —  were  damaged  by  the  sea- water 
(by  reason  of  the  bad  weather  already  mentioned),  but 
were  not  considered  by  the  surveyors  to  be  incapable 
of  being  carried  on.    These  undamaged  and  partially 
damaged  bales  were  therefore  re-shipped  on  board  the 
Wanderer  when  she  was  repaired,  and  were  conveyed  to 
Liverpool :  and,  as  to  those,  no  question  arises.    As  to 
the  remaining  (twenty-three)  bales,  both  parties  gave 
evidence  of  witnesses  at  Gibraltar^  who  had,  by  direc- 
tion of  the  master,  surveyed  them,  and  of  witnesses  in 
England  chiefly  engaged  in  the  silk-trade.  It  appeared, 
that,  when  examined,  these  twenty-three  bales  were 
found  to  be  saturated  with  sea-water,  greatly  heated, 
partly  in  a  state  of  putridity,  and  to  emit  an  intolerable 
stench,  which  infected  the  atmosphere  for  some  distance. 
As  to  the  cause  of  this  stench,  the  witnesses  differed 
in  opinion,  —  one  ascribing  it  to  the  excrement  of  the 
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1850  silk-worm,  which,  in  his  judgment,  remained  in  the 
 article  called  waste-silk,  and  which,  when  wetted  by 

Navonb  sea-water,  would  cause  putrefaction  in  the  silk ; 

Haddon.  others,  who  were  of  opinion  that  the  excrement  of  the 
worm  did  not  necessarily  remain  in  the  waste-silk, 
thought  the  action  of  sea-water  on  waste-silk  was  alone 
sufficient  to  account  for  the  stench. 

The  witnesses  for  the  plaintiff  who  had  examined  the 
silk  at  Gibraltar^  were  of  opinion,  that,  if  it  had  been 
reshipped,  it  would  have  arrived  in  England  spoiled 
and  perished,  and  wholly  valueless,  and  have  destroyed 
some  other  perishable  part  of  the  cargo  of  the  Wanderer; 
that  there  was  no  part  of  any  one  of  those  twenty-three 
bales  which  could  have  been  properly  re-shipped ;  and 
that  no  endeavour  to  prepare  the  silk  for  re-shipment 
would  have  been  successful. 

The  witnesses  for  the  defendants  examined  at  Gibral- 
tar were  persons  who  had  there  bought  six  of  the 
twenty-three  bales,  at  the  sale  hereafter  mentioned. 
The  purchaser  of  two  of  them  described  them  as  wholly 
damaged  and  spoiled,  except  about  sixty-eight  or  seventy 
pounds  in  the  centre  of  one  of  them,  which  were  very 
slightly  damaged, — the  whole  weight  of  that  bale  being 
about  seven  hundred  and  forty  pounds,  —  which  sixty 
or  seventy  pounds  he  thought  would  have  been  service- 
able for  the  purposes  to  which  waste-silk  is  usually 
applied.  The  purchaser  of  two  of  the  others  had  them 
shipped  to  England^  and  sold,  he  losing  about  forty  dol- 
lars by  the  transaction.  The  purchaser  of  one  of  the 
others  had  not  been  able  to  re-sell  it :  it  was  damaged 
to  the  extent  of  one-third  in  bulk ;  the  remainder  was 
dry  and  sound.  The  purchaser  of  the  rest  had  sent  it 
to  England  at  a  fixed  price ;  but  it  had  not  been  sold. 
Of  these  witnesses,  some  described  the  other  bales 
thus: — Some  of  the  bales  were  completely  and  entirely 
damaged  and  spoiled ;  others  had  a  portion  dry  and 
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Boundy  some  to  the  extent  of  a  third  or  fourth,  others  in  1850. 

a  mach  less  proportion.   

The  English  witnesses  for  the  defendants  proved,  that  yoke 
three  of  the  above  bales,  and  another  bought  by  a  pur-  Haddon. 
chaser  who  was  not  examined,  were  sold  in  England  as 
silk;  and  that,  in  their  opinion,  silk  in  the  state  in  which 
the  above  twenty-three  bales  were  described  to  be,  could 
have  been  sent  to  England  by  steamers,  without  being 
dried,  and  could  there  have  been  washed  and  so  dealt 
with  as  to  retain  the  character  of  silk. 

The  twenty-three  bales  were  sold  by  the  master,  under 
the  advice  of  the  surveyors  who  had  examined  them,  as 
before  mentioned. 

The  examination  of  the  ship  was  on  the  16th  of 
May^ — the  day  after  the  ship's  arrival..  The  surveyors 
recommended  the  Indian  com  to  be  discharged. 

The  second  examination  was  on  the  19th,  when  they 
recommended  that  the  whole  of  the  perishable  and  light 
part  of  the  cargo  should  be  discharged,  and  the  vessel 
further  examined.  The  silk  was  accordingly  conveyed 
on  board  a  floating  store  in  the  bay,  and  examined  on 
the  23rd  of  May^  when  the  surveyors  recommended  an 
immediate  sale  of  the  twenty-three  bales.  Notice  of  sale 
by  auction  was  given ;  and  the  sale  took  place,  by  di- 
rection of  the  master,  on  the  27th  and  28th  of  May, 

The  Wanderer  was  under  repair  until  the  30th  o(June, 
On  the  2nd  of  July  she  sailed  for  Gibraltar ;  and  she 
arrived  at  Liverpool  on  the  20th  of  July, 

Mr.  Borella^  the  person  interested  in  the  goods,  re- 
sides at  Manchester.  He  received  no  information  as  to 
the  ship,  until  a  few  days  before  her  arrival  at  Liver- 
pooly  when  he  received  information  that  she  had  put  into 
Gibraltar,  On  the  27th  of  July,  he  received  informa- 
tion of  the  fact  of  the  damage  which  had  been  sustained 
by  the  silk,  and  of  the  fact  of  the  sale,  and  th,e  account- 
sales,  in  the  same  letter. 

VOL.  IX.  —  c.  B.  D 


34  HILARY  TERM, 

1850.  The  plaintiff  had  no  agent  at  Gibraltar. 

  The  defendants'  counsel  contended  at  the  trial, — 

Navonb  £pg^^  ^\^^  ijjjg  ^  insurance  upon  the  whole  eighty- 
Haddon.  bales;  and  that,  as  all  but  the  twenty-three  in 

question  had  arrived  at  their  place  of  destination,  there 
could  be  no  total  loss  within  the  meaning  of  the  policy. 
The  learned  judge  overruled  this  objection,  and  directed 
the  jury  that  the  insurance  was  to  be  taken  as  upon 
each  bale. 

Secondly,  that,  at  all  events,  if  the  silk  could  have 
been  put  into  a  state  in  which  it  could  have  been  con- 
veyed to  England  in  any  other  ship,  it  was  the  duty  of 
the  assured  to  incur  the  expense  of  putting  it  into  such 
state,  and  of  so  conveying  it. 

The  learned  judge  left  to  the  jury  the  questions 
following,  to  which  they  returned  the  answers  fol- 
lowing :  — 

First  —  Was  the  damage  to  the  goods  such  as  to  in- 
volve total  destruction  in  specie,  either  actual  or  inevit- 
able ?  Answer, — that  some  portion  (but  what  portion 
they  could  not  say)  of  each  bale  would  have  arrived 
home  without  losing  its  character  of  silk. 

Secondly,  —  Would  a  prudent  owner  uninsured  have 
adopted  the  course  which,  in  fact,  was  adopted  as  to 
these  bales  ?    Answer,  —  Yes,  he  would. 

Thirdly, — Did  the  damage  to  the  goods  render  tliem 
such  an  intolerable  nuisance  to  the  rest  of  the  cargo  of 
the  fVanderer,  that  it  was  reasonably  justifiable  in  the 
master  to  refuse  to  carry  them  any  further  in  that  ship? 
Answer, — that  the  damage  to  the  goods  rendered  them 
such  a  nuisance  to  the  ship's  crew  (but  not  injurious  to 
the  cargo)  that  it  was  reasonably  justifiable  to  decline 
to  carry  them  any  further  in  the  Wanderer. 

Fourthly,  —  Was  it  possible  to  examine  the  goods, 
and,  by  a  reasonable  expense,  or  moderate  expense,  at 
Gibraltar^  to  send  them  home,  so  that  they  would  still 
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bear  the  character  of  silk,  by  some  other  vessel  ?  Answer,  1850. 

—  Yes,  by  some  other  vessel.   

The  question  for  the  opinion  of  the  court,  is,  whether  Navone 
the  pldntiff  was  entitled  to  recover  as  for  a  total  loss  in  Ba^dos. 
respect  of  any,  and  if  any,  of  how  many,  of  the  bales. 
If  he  was,  the  verdict  is  to  stand  for  such  sum  as  the 
court  shall  direct.  If  he  was  not,  a  verdict  is  to  be 
entered  for  the  defendants. 


Barstow,  for  the  plaintiff,  {a)  Upon  the  findings  of 
the  jury,  as  set  out  in  the  case,  the  plaintiff  is  clearly 
entitled  to  recover  in  respect  of  the  whole  twenty-three 
bales.  It  appears  that  these  bales  were  in  a  state  of 
putrefaction,  and  therefore  the  master  was  justified, 
by  his  duty  in  regard  to  the  health  of  the  crew, 
in  declining  to  bring  them  home.  It  will  probably 
be  contended  on  the  other  side,  that  it  was  the  duty 
of  the  assured  to  incur  the  expense  of  putting  the 
nlk  in  a  state  to  be  brought  to  England.  But  it  is 
&und  as  a  fact,  that  he  had  no  agent  at  Gibraltar^  and 
that  the  master,  in  the  course  he  adopted,  acted  bon& 
fide  for  the  benefit  of  all  concerned.  In  Cocking  v. 
Fraser{b\  which  was  an  action  for  a  total  loss  of  a 
cargo  of  fish,  upon  a  voyage  from  St.  John*Sy  Newfound- 
land,  to  a  port  in  Portugal^  —  the  policy  containing  the 
usual  memorandum  declaring  fish,  &c.,  free  from  aver- 


(a)  The  point  marked  for  ar- 
gumeDt  on  the  part  of  the  plain- 
tiff, was  as  follows  : —  "  The 
plaintiff  will  contend,  that^ 
under  the  circumstances  dis- 
closed by  the  special  case,  he  is 
entitled  to  recover  as  for  a  total 
Iocs  of  the  twenty- three  bales 
of  tilk  in  question/' 

For  the  defendants :  — The 
defendants  will  contend^  that, 
u  part  of  the  subject-matter 


insured  arrived  at  its  place  of 
destination  uninjured,  there  was 
no  total  loss  within  the  mean- 
ing of  the  policy  ;  and  that,  if 
the  uninjured  part  could  have 
been  put  into  a  state  in  which 
it  could  have  been  conveyed  to 
England,  it  was  the  duty  of 
the  insured  to  incur  the  ex- 
pense of  putting  it  into  such  a 
state,  and  of  so  conveying  it.** 
(6)  Park,  Ins.  8th  edit.  247. 
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1850.  age,  unless  general,  or  the  ship  were  stranded,  —  the 
— ^  cargo  remaining  in  specie,  though  by  sea-damage 
Natonb  rendered  of  no  value^  the  underwriters  were  held  not 
Hadoon.  liable,  there  having  been  no  stranding:  and  Lord 
Mansfield  said :  This  clause,  relative  to  fruit  and  fish, 
is  now  a  very  old  one  in  policies  of  insurance.  The 
insurer  undertakes  for  all  losses  except  particular  da- 
mage, unless  the  ship  be  stranded :  he  engages  against 
a  total  loss.  What  is  a  total  loss  ?  The  total  loss  of 
the  thing  insured,  is,  the  absolute  destruction  of  it,  by 
the  wreck  of  the  ship.  The  fish  may  all  come  to  port; 
though,  from  the  nature  of  the  commodity,  it  may  be 
damaged,  it  may  be  stinking :  still,  as  the  commodity 
specifically  remains,  the  underwriter  is  discharged." 
But  Lord  Kenyon^  in  Burnett  v.  Kensington  (a),  said 
"  that  he  could  not  subscribe  to  the  dictum  of  Lord 
Man^ldy  in  Cocking  v.  Fraser^  that,  if  the  commodity 
specifically  remain,  the  underwriter  is  discharged." 
Cocking  v.  Fraser  was  also  considered  in  Dyson  v.  Row- 
croft  {b)y  where  the  court  adopted  the  doubt  thrown 
upon  the  case  of  Cocking  v.  Fraser,  in  Burnett  v.  Ken- 
sington. Dyson  v.  Rowcroft  was  the  case  of  a  policy  on 
fruit  from  Cadiz  to  London,  with  the  usual  memoran- 
dum. In  the  course  of  the  voyage,  the  fruit  was  so 
much  damaged  by  sea-water,  that  it  became  rotten,  and 
stunk;  and,  on  the  ship's  arrival  at  an  intermediate 
port,  into  which  she  was  driven,  the  government  of  the 
place  prohibited  the  landing  of  the  cargo.  The  ship 
also,  being  too  much  damaged  to  proceed  on  the  voyage, 
was  sold,  and  the  cargo  was  necessarily  thrown  over- 
board. It  was  held  that  the  assured  were  entitled  to 
recover  as  for  a  total  loss.  Cologan  v.  The  London  As' 
surance  Company  (c)  is  also  in  point.    There,  a  cargo 


(a)  7  T.  R.  210. 

(6)  3  Bos.  4-  PuU.  474. 


(c)  5M.^  Selw.  447. 
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of  wheatj  fish,  and  staves,  was  insured  at  and  from  1850. 
Quebec  to  Teneriffe^  the  policy  containing  the  usual  — — 
memorandum  as  to  com  and  fish  being  free  from  average,  Navonb 
unless  general  The  ship  was  captured,  and  after-  Hadjdon. 
wards  recaptured,  and  sent  by  the  recaptors  to  Bermuda^ 
where,  a  scarcity  prevailing,  an  embargo  was  liud  on 
the  export  of  provisions ;  and,  the  cargo  being  landed, 
it  was  found  that  585  bushels  of  wheat  were  so  da- 
maged by  sea-water  that  they  were,  by  order  of  the 
magistrates,  for  the  sake  of  the  public  health,  thrown 
overboard ;  and,  other  part  of  the  wheat  being  damaged, 
the  captain  sold  that  part,  and  the  fish  (which  sold  at  a 
profit),  and  put  up  the  ship  to  sale,  and  purchased  her 
for  the  benefit  of  the  owners,  at  not  more  than  one 
fourth  of  her  value ;  and,  having  repaired  her,  and  being 
refused  permission  to  ship  the  remaining  wheat  to  Tene-- 
riffey  be  directed  it  to  be  sold,  and  purchased  it  for  the 
benefit  of  those  concerned ;  and,  by  leave  of  the  gover- 
nor, the  embargo  being  then  raised  as  to  the  West  India 
islands,  shipped  the  same  for  Madeira^  where  he  arrived, 
and  delivered  it,  taking  in  there  a  cargo  of  wine  for 
Landan,  with  which  he  arrived :  and  it  was  held  that  the 
assured,  who  had  abandoned,  upon  receiving  intelligence 
of  the  circumstances  which  happened  previously  to  the 
time  of  the  ship's  being  permitted  to  proceed  to  Madeiruy 
were  entitled  to  recover  as  for  a  total  loss  of  the  whole 
of  the  goods  insured,  (a)  [^Cresswell,  J.  The  form  of  the 
policy,  excluding  average  loss,  places  you  in  this  difii- 
culty.  Can  it  be  said  that  this  silk  was  totally  lost 
when  at  Gibraltar  ?  It  is  another  thing  to  say  it  was 
not  worth  the  expense  of  bringing  home.]  The  case  cer- 


(a)  Lord  EUenborougk  begins 
his  judgisent  in  that  case  thus, 
— "  This  seems  to  me  to  be  a 
case  of  total  loss^  and  on  this 
ground^  that,  by  the  capture, 


a  total  loss  occurred  in  the  first 
instance,  and,  while  the  assured 
had  no  reason  to  believe  that 
events  had  changed  the  nature 
of  the  loss,  they  abandoned." 
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1850.      tainly  states  that  It  existed  in  specie  as  silk.  [Mauk,  J. 

Not  only  did  it  exist  in  specie,  but  it  was  of  some  value, 
—  it  was  sold  as  silk.    Can  it,  then,  be  said  to  have 

Haddon.  been  totally  lost  ?*]  If  its  condition  was  such  as  to  jus- 
tify the  master  in  selling  it,  it  was  totally  lost  to  the 
owner.  In  Gemon  v.  The  Royal  Exchange  Assurance 
Company  (a),  it  was  expressly  held,  that,  if  a  cargo  be 
so  much  damaged  that  it  is  not  fit  to  be  sent  forward  to 
a  market,  the  assured  may  abandon,  as  a  total  loss. 
[Maule^  J.  That  was  not  the  case  of  an  assurance  free 
from  average.]  If  the  cargo  is  so  damaged  by  a  peril  in- 
sured against,  that  no  prudent  master  would  bring  it 
home,  the  loss  is  total.  \WtldeyC3.  Is  the  cargo 
unfit  to  proceed,  when  a  little  expense  may  restore  it  ? 
Cresswell^  J.  What  amount  of  injury  to  the  silk  would 
have  justified  the  assured  in  treating  it  as  a  total 
loss?  Would  80  or  90  per  centY]  Probably  not. 
\_CresstDeH,J.  Neither  would  99  per  cent:  to  charge 
the  underwriters  upon  such  a  policy  as  this,  there  must 
be  an  actual  total  loss.  Davy  v.  Milford{b)  is  very 
much  like  this  case :  there,  the  policy  was  eflTected  on 
flax,  valued  at  so  much,  and  warranted  free  of  particular 
average ;  and  it  was  held,  that,  the  vessel  being  wrecked, 
and  the  assured  not  having  abandoned,  but  having  la- 
boured to  save  the  cargo,  and  having  in  fact  saved  a 
part  (one  sixteenth),  though  much  damaged,  —  they 
were  entitled  to  recover  as  for  a  total  loss  of  that  part 
which  was  in  fact  totally  lost,  but  not  for  the  rest, 
which  was  saved  to  them  in  specie^  though  deteriorated.] 
Parry  v.  Aberdein  (c)  shews  that  that  is  not  the  true  test 
There,  a  vessel,  having  goods  on  board  upon  which 
an  insurance  was  effected,  but  which  were  warranted 
free  from  average  unless  general,  was  placed  in  so  much 


(<i)  6  Taunt.  383. 
(6)  ^  5  East,  559. 


(c)  9B.Si  C.  411.,  4Jlf.  * 
R.  343. 
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danger  by  perils  of  the  sea,  that  the  crew  deserted  her  1850. 
in  order  to  save  their  lives;  and  the  owners  of  the  — 
goods,  upon  receiving  intelligence  of  this,  gave  notice  Navonb 
of  abandonment.  A  few  days  afterwards,  the  vessel  Haddok. 
was  found  by  some  fishermen,  and  towed  into  port, 
and  repaired ;  but  the  goods  (which  were  of  a  perishable 
aatore)  had  been  so  much  injured  by  the  salt  water, 
that  they  would  not  have  been  worth  any  thing  if  for- 
warded to  the  place  of  destination.  It  was  held  that 
the  assured,  under  the  circumstances,  were  entitled  to 
recover  for  a  total  loss.  All  the  authorities  underwent 
discussion  in  R(mx  v.  Salvador  (a),  where  the  judgment 
of  this  court  (&)  was  affirmed  on  error.  In  that  case, 
certain  hides  had  been  shipped  on  board  a  vessel  at 
Valparaiso^  for  Bordeaux.  The  ship  sailed  from  Val" 
paraUo  on  the  13th  o£  May,  and  on  the  7th  of  «7z//y 
put  into  Bio  de  Janeiro^  in  consequence  of  damage  by 
stress  of  weather.  It  being  found  that  the  hides  were 
so  much  damaged  that  it  would  be  impracticable  to 
carry  them  in  specie  to  the  termination  of  the  voyage, 
they  being  in  such  a  state  that  they  must  either  have 
been  annihilated  by  putrefaction  or  thrown  overboard, 
they  were  sold  at  Rio  for  one  fourth  of  their  sound  value. 
On  the  23rd  of  July,  the  ship  set  sail  from  Rioy  on  her 
voyage  to  Bordeaux^  and  was  stranded,  on  tlie  29th  of 
September,  at  the  entrance  of  the  Garonne.  In  an  ac- 
tion on  a  policy  containing  a  memorandum  declaring  hides 
free  of  particular  average  unless  the  ship  was  stranded,  it 
appeared  that  the  assured  received  the  news  of  the  da- 
mage, and  of  the  sale  of  the  hides,  at  the  same  time : 
and  it  was  held  that  they  were  entitled  to  recover  as  for 
a  total  loss,  without  abandonment  Lord  Abingery  in  de- 
livering the  judgment  of  the  court  of  error,  8ays(c) :  "  The 

(a)  3  N.  C.  266.,  4  Scott,  1.        (c)  3  A".  C.  278.,  4  Scott, 
{b)  Seel  N.C.  526., \  Scott,  25. 
491. 
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object  of  the  policy  is,  to  obtain  an  indemnity  for  any 
loss  that  the  assured  may  sustain  by  the  goods  being 
prevented  by  the  perils  of  the  sea  from  arriving  in 
safety  at  the  port  of  their  destination.  If,  by  reason  of 
the  perils  insured  against,  the  goods  do  not  so  arrive, 
the  risk  may  in  one  sense  be  said  to  have  terminated  at 
the  moment  when  the  goods  are  finally  separated  from 
the  vesseL  Whether,  upon  such  an  event,  the  loss  is 
total  or  partial,  no  doubt,  depends  upon  circumstances. 
But  the  existence  of  tfie  ffoods,  or  any  part  of  them,  in 
specie,  is  neither  a  conclusive,  nor,  in  many  cases,  a  ma^ 
terial  circumstance  to  that  question.  If  the  goods  are  of 
an  imperishable  nature,  if  the  assured  become  possessed 
of,  or  can  have  the  control  over,  them,  if  they  still  have 
an  opportunity  of  sending  them  to  their  destination, 
the  mere  retardation  of  their  arrival  at  their  original 
port,  may  be  of  no  prejudice  to  them,  beyond  the  ex- 
pense of  re-shipment  in  another  vessel.  In  such  a  cas^ 
the  loss  can  be  but  a  partial  loss,  and  must  be  so 
deemed,  even  though  the  assured  should,  for  some  real 
or  supposed  advantage  to  themselves,  elect  to  sell  the 
goods  where  they  have  been  landed,  instead  of  taking 
measures  to  transmit  them  to  their  original  destina- 
tion. But,  if  the  goods,  once  damaged  by  the  perils 
of  the  sea,  and  necessarily  landed  before  the  termi- 
nation of  the  voyage,  are,  by  reason  of  that  damage, 
in  such  a  state,  though  the  species  be  not  utterly 
destroyed,  that  they  cannot  with  safety  be  re-ship- 
ped into  the  same  or  any  other  vessel,  and  if  it  be 
certain,  that,  before  the  termination  of  the  original 
voyage,  the  species  itself  would  disappear,  and  the  goods 
assume  a  new  form,  losing  all  their  original  character; 
if,  though  imperishable,  they  are  in  the  hands  of 
strangers,  not  under  the  control  of  the  assured  ;  if,  by 
any  circumstance  over  which  he  has  no  control,  they 
can  never,  or  within  no  assignable  period,  bo  brought 
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to  their  original  destination :  in  any  of  these  cases,  the  1850. 
circumstance  of  their  existing  in  specie  at  that  farced  — 
determinatian  of  the  riskj  is  of  no  importance.  The  Natonb 
loss  is,  in  its  nature,  total  to  him  who  has  no  means  of  Haddon. 
recovering  his  goods,  whether  his  inability  arises  from 
their  annihilation  or  from  any  other  insuperable 
obstade."  In  Stevens  on  Average  (a),  this  very  case 
is  pat: — "When  a  ship,  on  her  voyage,  puts  into  an 
intermediate  port,  in  distress,  to  refit,  &c.,  and,  on  im- 
loading  the  caigo,  it  is  discovered  that  some  of  the 
goods  are  damaged,  which,  to  prevent  further  detcrior" 
atian^  are  surveyed,  an^  sold  on  the  spot,  in  such 
a  case,  the  claim  must  l)e  adjusted  as  a  salvage  loss, 
and  all  the  charge  must  be  borne  by  the  insurers ;  for, 
no  particular  average  claim,  according  to  the  definition 
above  stated,  can  be  made  up  when  the  goods  are  sold 
at  any  other  place  than  the  port  of  destination.  Here, 
the  damaged  goods  are  really  (  not  as  the  term  is  often 
misapplied)  sold  on  account  of  the  underwriter,  he 
paying  all  the  charges,  and  even  the  freight,  and  tlie 
merchant  is  indemnified  as  for  a  total  loss, — ex.  gr.  he 
receives  the  net  proceeds  from  the  person  who  effects 
the  sales,  and  the  balance  from  the  underwriter." 
[  Cresswelly  J,  The  author  is  there  merely  giving  the 
mode  of  stating  an  average  loss.] 

The  other  view  of  the  case  is  this  : —  The  assured, 
having  no  agent  at  GibraltaTy  clearly  was  not  bound 
to  incur  expense  for  the  purpose  of  putting  the  silk  in 
a  condition  to  be  re-shippcd.  The  master,  under  the 
circumstances,  was  the  agent  of  the  underwriter.  In 
Mr.  Justice  Story*^  edition  of  Abbott  on  Shipping  (i), 
it  is  said,  that,  if  the  cargo  is  of  a  perishable  nature, 
"  and  there  be  no  time  or  opportunity  to  consult  the 
merchant,  the  master  ought  either  to  tranship  or  sell  it. 


(a)  5th  edit.  p.  80. 


(6)  5th  American  eilit  p.  447- 
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according  as  the  one  or  the  other  will  be  most  bene* 
ficial  to  the  merchant."  And,  in  a  note  thereto,  refer- 
ence is  made  to  a  case  of  Jordan  v.  Warren  Insurance 
Company  (a),  where  it  was  held,  that,  when  a  cargo  is 
80  much  injured  that  it  will  endanger  the  safety  of  the 
ship  and  cargo,  or  it  will  become  utterly  worthless,  it  is 
the  duty  of  the  master  to  land  and  sell  the  cai^  at  the 
place  where  the  necessity  arises,  even  though  it  might 
have  been  carried  to  the  port  of  destination,  and  there 
landed.    That  is  exactly  this  case. 

Martin  (  with  whom  was  Greenwood ),  for  the  de- 
fendants, was  not  called  upon. 

Wilde,  C.  J.  This  is  an  action  upon  a  policy  of 
insurance  on  certain  bales  of  waste-silk,  valued  at  a 
certain  sum,  and  warranted  free  of  particular  average, 
unless  the  ship  should  be  stranded.  The  facts  found 
are  these: —  That  the  vessel,  with  the  silk  on  board, 
set  sail  on  the  voyage  insured ;  that  she  encountered 
bad  weather,  and  was  compelled  to  put  into  Gibraltar ; 
that,  it  being  found  necessary  to  unload  the  vessel,  the 
silk  was  taken  out ;  that,  upon  examination,  certain  of 
the  bales  were  found  to  have  sustained  no  damage,  and 
others  so  little  as  not  to  render  them  incapable  of  being 
re-shipped  and  carried  to  their  destination;  and  that 
certain  other  of  the  bales  were  found  to  be  so  much 
damaged  by  sea-water,  that  it  was  thought  advisable  to 
sell  them  at  Gibraltar;  but  that  no  one  of  the  bales 
was  so  damaged  as  to  make  the  whole  contents  useless 
for  any  mercantile  purpose.  There  was,  therefore,  no 
entire  loss  of  any  one  bale;  consequently,  the  facts 
stated,  as  it  seems  to  me,  decide  the  case.  It  is  a  case 
of  average,  and  not  of  total,  loss.    It  is  found,  that,  by 


1850. 

Natoite 
Haoihut. 


(a)  Stwy,  C.  a  342. 
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incurring  a  reasonable  expense,  the  silk  might  have  1850. 

been  sent  on  by  another  vessel  to  its  destination,   

though  in  a  deteriorated  state,  still  bearing  the  character  Navonb 
of  silk.  What,  then,  is  there  to  turn  this  into  a  total  Haddow. 
loss  ?  From  the  nature  of  the  article,  and  its  being 
peculiarly  susceptible  of  injury  from  various  causes,  the 
underwriter  says  he  will  not  be  liable  to  average  loss 
on  silk,  except  in  a  given  event ;  and  the  premium  is 
calculated  with  reference  to  his  liability  for  a  total  loss 
only.  Now,  the  facts  found,  are,  that  the  silk  in 
question  was  only  partially  damaged,  that  no  one 
package  was  so  injured  as  in  the  result  to  lead  to  its 
entire  destruction,  but  that  the  whole  might  have  been 
sent  forward,  as  silk,  in  a  reasonable  time,  and  at  a 
reasonable  expense.  There  is,  therefore,  no  pretence 
whatever  for  converting  this  into  a  case  of  total  loss. 
The  cases  of  Anderson  v.  Wallis  (a)  and  Hunt  v.  The 
Royal  Exchange  Assurance  Company  {b)  have  settled 
that  any  delay  within  reasonable  limits,  would  not  suffice 
to  make  that  a  total  loss  which  was  not  in  its  nature  an 
entire  destruction  of  the  subject-matter  of  insurance. 
There  was  no  unreasonable  delay  here ;  for,  it  appears 
that  the  Wanderer  put  into  Gibraltar  on  11th  of 
May^  and  was  repaired  and  ready  for  sea  on  the  30th  of 
June.  To  sustain  the  claim  for  a  total  loss,  the  case 
should  have  found  circumstances  which  would  have 
prevented  the  assured  from  having  the  benefit  of  the 
voyage.  None  such  are  found  here :  on  the  contrary, 
it  is  found,  as  before  observed,  that  a  reasonable 
expense  would  have  enabled  the  master,  within  a  rea- 
sonable time,  to  forward  the  silk  to  Its  destination. 
The  facts  bring  the  case  within  the  authorities,  which 
cannot  be  disputed,  and  which  clearly  entitle  the  defend- 
ants to  our  judgment.     The  only  ground  upon  which 


(a)  3  Campb.  440.,  2  Af.    S.  240.       {h)  5  M.  S;  Selw,  47. 
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it  was  sought  to  distinguish  the  case  from  those  which 
are  adverse  to  the  plaintiflTs  view,  was,  that  it  is  found 
here  that  the  assured  had  no  agent  at  Gibraltar.  But, 
when  it  is  found  that  the  goods  might  have  been 
forwarded  at  a  reasonable  cost,  and  within  a  reasonable 
time,  to  their  destination,  I  think  that  argument  fSEuls. 

Maule,  J.  I  also  am  of  opinion  that  our  judgment 
must  be  for  the  defendants.  Rom  v.  Salvador  was 
relied  on  for  the  plaintiff :  but  the  decision  there,  pro- 
ceeded upon  the  fact  that  the  hides  were  damaged  to 
such  an  extent  tliat  they  could  not  have  been  for- 
warded to  their  destination  in  such  a  state  as  to  retain 
the  character  of  hides.  The  loss,  therefore,  clearly 
was  total.  Here,  the  silk  was  very  much  damaged, 
but  not  to  such  an  extent  as  to  prevent  its  being 
carried,  as  silk,  to  its  destination.  A  partial  loss  cannot 
be  turned  into  a  total  loss,  because  those  who  have  the 
control  over  the  goods,  may  act  prudently  in  selling 
them  at  an  intermediate  port,  rather  than  incur  the 
expense  of  cleansing  and  re-shipping  them.  It  may 
be  that  a  prudent  owner  uninsured  would  not  have 
thought  it  worth  his  while  to  carry  these  goods  further, 
but  would  have  left  them  behind:  still,  that  alone 
would  not  make  the  loss  total. 

Cbesswell,  %J.  I  am  entirely  of  the  same  opinion. 
Lord  Man^eldf  in  the  first  case  which  I  believe  is  to 
be  found  in  the  books  upon  this  subject,  expressed  an 
opinion,  that,  upon  a  policy  in  this  form^  there  could 
be  no  total  loss,  where  the  goods  still  physically  existed. 
Some  exceptions  have,  undoubtedly,  been  engrafted 
upon  the  rule  so  unequivocally  laid  down.  Still,  if  the 
goods  are  in  such  a  state  that  they  are  capable  of  being 
forwarded,  however  they  may  be  deteriorated,  the  loss  is 
not  a  total  loss.    The  American  courts  seem  to  adhere 


1850. 
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to  the  rule  laid  down  in  Cocking  v.  Preiser.    Whether  1850. 

that  is  the  better  rule  or  not,  it  is  not  worth  while  now   

to  consider;  for,  there  clearly  has  been  no  total  loss  Navonb 

here,  even  according  to  the  more  liberal  principle  Haddon. 
adopted  hj  the  recent  English  decisions. 


Wilde,  C.  J.  My  brother  WilUams,  who  was  present 
when  the  argument  took  place,  concurs  in  the 
decision  we  have  pronounced. 

Judgment  for  the  defendants.(a) 


(a)  In  Amouldon  Inturance, 
Vol.  II.  p.  855.^  it  is  said  that 
"It  it  quite  certain  that  no 
amount  of  mere  deterioration 
by  aea-damage^  howerer  great^ 
which  does  not  annihilate  the 
physical  and  distinctive  cha- 
racter of  the  goods,  will  render 
the  underwriter  liable,  espe- 
cially where  they  arrire  in  btdk 
at  Uieir  port  of  destination. 
(Citing  M*  Andrews  t.  Faughan, 
Marshall  on  Ins.  iig.,  Parkf 
Ins.  252.,  8th  edit. ;  Mason  v. 
Skurray,  Marshall  on  Ins.  2 1 8., 
Park^  8th  edit*  253. ;  Glennie 

The  London  Assurance  Com- 
pany, ^M.  dc  Selw.  31}.;  An- 
derson V.  The  Royal  Exchange 
Assurance  Company,  7  East, 
38. ;  Thompson  v.  The  Boyal 
Exchange  Assurance  Company, 
16  East,  214.;  Hedhurg  v. 
Pearson,  7  Taunt.  154.).  In 
this  country,  where  a  cargo,  or 
part  of  a  cargo,  of  memoran- 
dum articles  is  made  up  of 
several  distinct  packages,  each 
capable  of  a  distinct  valuation, 
and  any  one  of  these  be  entirely 
lost,  the  underwriters  are  liable 


to  the  full  value  of  the  package 
so  lost,  this  being  considered  a 
total  loss  of  such  part.  (Citing 
Davy   V.  Milford,    15  Easty 
559')    But,  in  order  to  this, 
each  package  must  be  literally 
and  entirely  lost  or  destroyed 
in  bulk  :  if  its  contents  be  only 
deteriorated,  or  in  great  part 
washed  out  by  sea-water,  what- 
ever the  extent  of  the  deprecia- 
tion may  be,  the  rule  does  not 
apply,  and  the  underwriter  is 
not  liable.    (Citing  Thompson 
V.  The  Royal  Exchange  As- 
surance Company,  and  Hedburg 
V.  Pearson*)    In  the  United 
States,  this  whole  doctrine  of 
the  total  loss  of  part  is  ex- 
ploded, and  the  construction  of 
the  memorandum  settled  to  be, 
that,  unless  there  be  a  total  loss 
of  the  whole  species  (as,  of  all 
the  com,  or  all  the  sugars  on 
board)  the  underwriter  is  not 
liable,  whether  the  article  be 
shipped  in  bulk  or  in  several 
distinct   packages :  "  Wards- 
worth  V.  The  Pacific  Insurance 
Company,  4  Wendell's  Rep.  33. 
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1850. 


Jan,  14. 


Lysaght  V.  Bryant. 


A.  and  B. 
carried  on 
business  in 
partnership. 
The  firm 


ASSUMPSIT.  The  first  count  of  the  declaration 
stated  that  the  defendant,  on  the  7th  of  May,  1847, 
made  his  bill  of  exchange  in  writing,  and  directed  the 
same  to  one  Matthews,  and  thereby  required  the  said 
to  C^ISf  (who  ^^^f^^^  ^  P^y  *o  ^^^9  defendant's,  order,  the  sum  of 
acted  as  C/s  800/.,  six  months  after  the  date  thereof ;  that  the  de- 
agent),  with  fendant  then  indorsed  the  said  bill  to  one  James  Lt/- 
the  concur-  ,  ^ 

rence  of  B.,     saght  and  one  William  Smithett,  who  then  indorsed  the 

indorsed  a  bill  game  to  the  plaintiff;  and  that  Matthews  did  not  pay 
in  the^ame  same,  although  duly  presented,  —  of  which  the  de- 
of  the  firm,     fendant  had  notice,  &c 

and  placed  it  pj  amongst  others,— first,  that  the  defendant  had 
amongst  the 

securities  i^o  notice  of  the  dishonour  of  the  bill  by  the  drawee ; 
which  he  held  secondly,  that  Lysaght  &  Smithett  did  not  indorse  the 
communica-"^  manner  and  form  as  in  the  first  count  alleged. 

The  cause  was  tried  before  Wilde,  C.  J.,  at  the  sit- 
tings \n  London  after  the  last  term.  It  appeared  xhsX  James 
Lysaght  and  William  Smithett  had  carried  on  business 
in  partnership  together,  as  East  India  merchants ;  and 
that  the  firm  being  indebted  to  the  plaintifi^.  Admiral 
The  holder  Lysaght,  the  father  of  James  Lysaght,  in  the  sum  of 
exchwi^e^^  6000/:,  James  Lysaght,  in  July  or  August,  1847,  with 
may,  in  an  Smithetfs  concurrence,  and  in  his  presence,  indorsed 
tr'TraTi"'^  the  bill  in  question  to  the  plamtiff.  To  prove  this, 
avail  himself  J^^^^  Lysaght  was  called.  He  stated,  that,  after  he 
of  a  noUce  of  had  so  indorsed  the  bill,  he  held  it  as  his  father's  agent, 
gi^n'hTdue  ^^®P^°S  either  in  a  separate  part  of  the  cash-box,  or 
time  by  any  at  his  chambers  in  Regent  Street  It  did  not  appear 
party  to  the 

bill^  who,  at  the  time  of  giving  such  notice,  was  under  liability  to  him. 


communica- 
tion  of  the 
fact  was  made 
to  C, :  — 
Held,  a  good 
indorsement 
by  A.  &  B., 
to  a 


IS  VICTORIA, 


47 


that  the  fact  of  the  indorsement  had  been  communi- 
cated by  the  son  to  the  father. 

The  bill  was  duly  presented  on  the  10th  of  November^ 
when  it  became  due,  but  was  not  paid ;  whereupon  Zy- 
saffht  Sf  Smithetty  on  the  11th  o(  November,  gave  the 
defendant  the  followuig  notice  of  dishonour :  — 

**  Sir,  —  We  beg  to  inform  you  that  'your  draft  on 
Mr.  Matthews,  dated  the  7th  of  Mat/  last,  at  six  months' 
date,  for  SOOL,  was  duly  presented,  at  &c.,  for  payment, 
when  the  answer  given  to  the  notary  was,  *  no  effects.' 
The  bill  is  now  in  our  possession,  and  we  require  you 
to  take  it  up  immediately.  Meanwhile,  we  request  you 
to  take  notice  we  do  not  release  you  from  responsibility 
by  holding  it  over.  Yours,  &c. 

Lysaght,  Smithett,  &  Co." 

On  the  part  of  the  defendant,  it  was  proved  that  it 
was  the  custom  of  notaries  in  London  to  keep  copies  of 
all  bills  that  pass  through  their  hands,  with  all  in-- 
dorsements  thereon,  and  that  this  practice  was  observed 
at  the  office  of  Duff,  the  notary  by  whom  the  bill  was 
presented.  And  the  notary's  book  was  produced,  and 
the  clerk  who  entered  the  bill  therein,  called :  and  from 
these  it  appeared,  assuming  the  entry  to  have  been  cor- 
rectly made,  that  there  was  no  indorsement  by  Lysaght 
§•  Smithett  upon  the  bill  at  the  time  of  its  presentment. 

It  was  then  submitted  that  the  notice  of  dishonour 
was  insufficient. 

The  lord  chief  justice  reserving  that  point,  left  it  to 
the  jury  to  say  whether  the  indorsement  by  Lysaght 

Smitliett  was  made  before  or  after  the  bill  arrived 
at  maturity. 

A  verdict  having  been  found  for  the  plaintiff, 

Byles,  Serjeant,  pursuant  to  the  leave  reserved  to 
him  at  the  trial,  moved  for  a  rule  nisi  to  enter  the 
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1850.      verdict  for  the  defendant,  or  for  a  new  trial  on  the 
'      ground  that  the  verdict  was  against  evidence.  Aasum- 
Ltsaoht    j^g  ^Y^^  ^YiQ  jury  were  justified  in  giving  credit  to  the 
Bryakt.     witness  James  Lysoffht^  rather  than  to  the  entry  in  the 
notary's  book,  there  was  no  proof  of  the  indorsement, 
to  constitute  which  there  must  be  something  more  than 
mere  writing  on  the  back  of  the  instrument:  there  must 
be  a  delivery,  actual  or  constructive,  to  the  indorsee. 
[  Wilde^  C.  J.,  there  was  evidence  that  James  Lysaght 
acted  as  his  father's  agent ;  and  he  swore  that  he  had 
appropriated  and  set  apart  this  bill,  after  it  had  been 
indorsed,  for  his  father.] 

Assuming,  then,  that  Admiral  Lysagki^  was  the 
holder  of  the  bill  at  the  time  it  became  due,  the  notice 
of  dishonour  given  by  Lysaght  §•  Smithett,  did  not 
enure  as  a  notice  from  him.  The  object  of  the  notice 
of  dishonour  is  twofold :  not  only  must  it  shew  that 
the  bill  has  been  presented  and  refused  payment,  but  it 
must  also  contain  a  notification  of  the  fact  that  the 
party  who  gives  the  notice,  looks  to  the  party  who  re- 
ceives it,  for  payment  of  the  amount.  Three  cases 
have  occurred  that  are  somewhat  like  the  present.  In 
Waodthorpe  v.  Lowes  (a),  a  bill  of  exchange  indorsed 
in  blank  was  left  by  the  indorsee  at  the  office  of  A,  an 
attorney,  to  be  presented  by  him.  The  bill  being 
dishonoured,  R.  sent  the  following  notice  to  the 
drawer :  —  "A  bill  drawn  by  you  upon,  and  accepted 
by,  Mr.  J.  fT.,  for  31/.  3*.,  due  yesterday,  is  dis- 
honoured and  unpaid ;  and  /  am  desired  to  give  you 
notice  thereof,  and  to  request  that  the  same  may  be  im- 
mediately taken  up and  this  was  held  to  be  a  suffi- 
cient notice,  although  the  attorney  did  not  state  on 
whose  behalf  he  applied,  or  where  the  bill  was  lying. 
The  expression,  however,  "/  am  desired  to  give  you 

(a)  2if.ilJJF.J09. 
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notice,"  was  equivalent  to  saying  that  the  person 
giving  the  notice  did  so  as  agent  for  the  holder.  In 
Chapman  v.  Keane  (a),  it  was  held  that  the  holder  of 
a  bill  is  entitled  to  avail  himself  of  notice  of  dishonour 
given  by  any  party  to  the  bill ;  and,  therefore,  that  an 
indorsee,  who  has  indorsed  over,  and  is  not  the  holder 
at  the  time  of  the  maturity  and  dishonour,  may  give 
notice  at  such  time  to  an  earlier  party,  and,  upon  after- 
wards taking  up  the  bill,  and  suing  such  party,  may  avail 
himself  of  such  notice.  In  Harrison  v.  Ruscoe  (A),  a 
bill  of  exchange  was  drawn  by  A.,  indorsed  by  him  to 
5.,  and  by  B.  to  C,  in  whose  hands  it  was  dis- 
honoured. C.'s  attorney  gave  notice  of  dishonour  in 
due  time  to  A.,  but  stated  therein,  by  mistake,  that  he 
was  directed  by  B,  (  from  whom  he  had  no  authority,) 
to  apply  for  payment  of  the  bill :  and  it  was  held  that 
the  notice  of  dishonour  was  sufficient,  notwithstanding 
the  misrepresentation,  the  only  eflFect  of  which  was,  to 
give  A.  every  defence  against  C.  that  he  could  have 
had  if  the  notice  had  really  been  given  by  B.  That 
case  is  the  converse  of  this, —  the  notice  being  given  by 
the  i)arty  coming  after  the  plaintiff  on  the  bill.  [^F?7- 
liamsy  J.  Parkcy  B.,  in  that  case  says :  "  Since  the  case 
of  Chapman  v.  Keanc,  it  must  be  considered  as  perfectly 
settled,  that  a  notice  of  dishonour  need  not  be  given  by 
the  holder,  but  that  he  may  avail  himself  of  notice 
given,  in  due  timcy  by  any  party  to  the  bill.  The  decision 
in  that  case  is  referred  to  and  adopted  by  Chancellor 
Krnf  (c)y  and  Mr.  Justice  Stori/  on  Bills  of  Exchange.  (^/) 
The  former  states  the  rule  to  be,  that  the  notice  may 
be  given  by  any  one  who  is  a  party  to  the  bill :  the 
latter  states  it  more  fully,  and  says  that  the  notice  will 
be  sufficient,  although  not  given  by  the  holder  or  bis 
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(a)  2  Ad,  Si  E,  193.,  ^N.S^ 
M.  607. 
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(c)  3  Kent's  Comm.  p.  100. 
(rf)  Sect,  304. 
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i^aHyif  ii  ooBZkes  from  fiLffiie  pesaoB  isiio  loUi  \SBL 
T9^haa  h  k  £fiLcAuxrbd»  or  k  &  pmj  »  UII»  «r  wk 
-vruoidy  UD  lilt  nme  bcxkg  reaxmed  ImDy  ad  lAcr 
pajuisi,  be  eatzikd  to  itsqidre  i«BBbBEHMBKCken£^ 

aucai  hk  iht  saaut  pftTOf  ike  ] 
Le  xTxitf  idsxiKjf  c£  ^Jtfoie,  J.  Has  tkit 
a&j  odeaot  Jguoot  Ljfaayit  ^  SmUkettf  A 
hj  zzi  'mxeautdoMXe  panj,  k  a  gtiod  Mioe  by 
j<iahnHf,  but  ii  leti  in  a  aet-<f  or  oshtr  i 
tht  <Wfnrkm  voold  hsre  hid  agmei  tbe 
accaaJlj  ^res  tiie  nodce^^  The  dcfcmim  has  not 
bad  such  a  nodoe  as  to  ezmde  the  pramt  pfaintiff 
Uj  cue  him  upon  the  bOL  [  OvsnDefl^  J.  I  find  the 
rule  thai  hud  down  in  jBy^  on  Bilk  (a):  "The 
<ib|ect  of  notice  k  tvo-fold ;  fim,  to  ^pue  the  party 
to  whom  it  k  addreased,  of  the  dkhoDOur;  and, 
«*ondIy,  to  inform  him  that  the  holder,  or  party 
giving  the  notice,  looks  to  him  for  payment,  (i) 
Hence,  it  follows  that  notice  can  only  be  giren  by 
f»ome  party  to  tbe  instrument,  thoogfa  he  need  not 
be  the  actual  holder  of  the  lull  at  the  time  (c),  but 
tiiat  a  stranger  k  incompetent  to  give  it.  {d)  And 
It  has  been  held  by  Lord  EkUm,  that  notice  by  the 
first  indorsee,  who  had  not  himself  receiTed  notice 
from  tbe  second  indorsee,  and  who  was  not,  therefore, 
obliged  to  take  back  the  bill,  was  insufficient  as 
between  the  second  indorsee  and  the  drawer,  (e)  And 
it  seems  clear,  that  even  a  party  to  the  lull,  who 
has  been  already  dkchaiged  by  laches,  or  who  could 


(a)  5lb  edit.  p.  21 4. 

(b)  Citing  Tindal  v.  Brawny 
1  T.IL161. 

(c)  Citing  Chapman  r.Keane, 
3  Ad.  Si  E.  193.,  ^  N.  Si  M. 
(f07;  and  Harrison  v.  Hiucoe, 
\5M.S^  1F.231. 


(d)  Citing  Siewmrt  t.  Km- 
neii,^Campb.  177.  Fkktmmm 
Abel  T.  FoiU,  3  Eep.  N.  P.  C. 

242. 

(e)  Citing  Ejt  parle  Bareky, 
7  Ves.  597- ;  but  quterey  since 
the  case  of  Ck^qmiaa  Keane. 
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not  in  any  event  sue^  is  incompetent  to  give  notice,  (a) 
Bnt  a  prior  indorsee,  who  has  himself  received  due 
notice,  may  transmit  it  (b)    And  notice  by  the  holder, 
or  by  a  party  who  is  liable  to  be  sued,  and  may  be 
entitled  to  8\ie,  will  enure  to  the  benefit  of  all  antece- 
dent or  subsequent  parties.     So  that  a  notice  by  the 
last  indorsee  to  the  drawer,  will  operate  as  a  notice 
from  each  indorsee  to  the  drawer ;  and,  if  the  payee, 
or  first  indorsee,  has  duly  received  notice,  a  notice 
by  him  to  the  drawer  will  be  equivalent  to  a  notice 
from  each  indorsee,  and  from  the  holder,  to  the 
dntwer.  (c)    And  a  notice  from  an  intermediate  party 
may,  in  pleading,  be  described  as  a  notice  from  the 
plainti£''((/)]    That  is  not  quite  accurate. 

Maule,  J.  I  am  of  opinion  that  the  notice  of  dis- 
honour that  was  given  in  this  case,  was  sufficient.  Zy- 
iaght  the  younger  appears  to  have  acted  as  the  agent 
of  his  father,  the  plaintiff.  In  that  character,  he  re- 
ceived the  bill  from  Lysaght  §•  Smithett,  by  whom 
it  was  sworn  to  have  been  indorsed  before  it  bcc«ime 
due;  and  Lysaglit  the  younger  proved  that  it  had 
ever  since  been  kept  by  him  amongst  the  documents 
which  were  held  by  him  for  his  father.  It  was  un- 
doubtedly his  duty  to  see  that  his  father  should  have 
all  proper  remedies  upon  the  bill.  The  bill,  it  seems, 
was  presented  on  the  day  it  became  due,  and  was  dis- 
honoured ;  and  due  notice  of  dishonour  was  given  by 
Lysaght     Smitkctt  to  the  defendant,  as  drawer.  Ly- 

(o)  Citing  HarrUon  v.  llus-        {c)  Citing  Baylcy  on  Bills, 
coej\5M.     W.23\y  and  Miers  209. 

v.Broim,  113f.  cS- jr.  372.  (d)  Citing  A^i  wcn  v.  Gill, 

(/>)  Citing  Jamcfton  v.  Sivin-     8  C,  <^  P.  tiGj, 
ton,  2  Camph.  S73.,  2  Taunt, 
^'i4f,,  and   WiUon  v.  JSwabei/y 
1  Stark.  iV.  P.  C.  34. 
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1850.  *  saght  the  younger  haying  due  notice  of  the  dishonour, 
which  operated  as  a  notice  to  Lysaght  §•  Smithett,  it 
was  clearly  competent  to  the  latter,  according  to  the 
Brtaict.  decided  cases,  to  give  notice  to  all  prior  parties  to  the 
bill ;  and  a  notice  so  given  would  enure  as  a  notice  by 
the  party  who  had  given  notice  to  them.  I  therefore 
think  the  defendant  has  had  a  sufficient  notice  of  dis- 
honour. Then,  as  to  the  other  point,  —  there  was 
evidence  on  both  sides.  It  was  for  the  jury  to  say  whe- 
ther the  plaintiff's  witness  was  peijured  or  the  de- 
fendant's mistaken.  The  former  stated  positively  that 
the  indorsement  was  made  before  the  bill  became  due ; 
the  latter,  not  professing  to  have  any  special  recollection 
on  the  subject,  merely  stated  that  it  was  the  usual 
course  of  his  office  to  copy  all  indorsements  into  the 
book  which  he  produced,  and  that  no  such  indorsement 
was  entered  therein.  I  think  it  is  impossible  for  us  to 
say  that  the  jury,  in  giving  credit  to  the  positive  state- 
ment, rather  than  to  the  inference  arising  from  the  state- 
ment on  the  other  side,  came  to  a  wrong  conclusion. 

Cresswell,  J.  I  am  of  the  same  opinion.  Two 
questions  arose  in  this  case  —  first,  whether  the  de- 
fendant had  received  a  sufficient  notice  of  dishonour,  — 
secondly,  whether  Lysaght  Sf  Smithctt  Indorsed  the  bill 
before  It  became  due.  The  decision  of  the  first  question 
depends  in  some  degree  upon  the  second;  because,  whe- 
ther the  notice  was  sufficient  or  not,  may  depend  upon 
whether  there  was  a  proper  indorsement.  Mere  writing 
on  the  back  of  the  bill  is  not  enough  to  constitute  an 
indorsement;  there  must  be  a  delivery,  or  something 
equivalent  to  a  delivery,  of  the  bill  to  the  indorsee. 
Here,  the  fact  has  been  disposed  of  by  the  jury ;  and  I 
think  there  was  evidence  enough  to  justify  the  conclu- 
sion they  came  to.  James  Lysaght  swore  positively  that 
the  bill  was  indorsed  in  the  name,  and  with  the  concur- 
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rence,  of  the -firm,  in  July  or  August:  and  he  further 
stated,  that,  ever  since  the  indorsement,  it  had  been 
kept  by  him,  as  his  father's  agent,  apart  from  the  secu- 
rities of  the  firm.  That  being  so,  it  seems,  from  the 
cases,  that  the  holder  of  a  bill  maj  avail  himself  of  a 
notice  of  dishonour  given  in  due  time  by  a  prior  in- 
dorsee, provided  he  himself  is  in  a  condition  to  sue  the 
party  by  whom  the  notice  was  given.  Here,  Lysaght 
the  younger,  holding  the  bill  as  his  father's  agent,  duly 
presented  it,  and  had  it  returned  to  him  dishonoured. 
Xotice  of  that  fact  to  him,  therefore,  operating  as  notice 
to  the  firm,  the  present  plaintiff*  was  entitled  to  sue 
them,  and  consequently  is  in  a  condition  to  avail  him* 
self  of  the  notice  of  dishonour  given  by  them  to  the 
defendant. 

Williams,  J.  I  am  of  the  same  opinion.  The  evi- 
dence established  the  whole  case,  if  the  jury  were  right 
in  the  conclusion  to  which  they  came :  and  I  am  not 
prepared  to  say  that  they  were  wrong. 

Wilde,  C.  J.  I  certainly  was  not  dissatisfied  with 
the  verdict.  Lysaght  the  younger  swore  positively  that 
the  security  in  question  was  appropriated  by  him,  with 
Smithetfa  assent,  in  part  discharge  of  the  debt  due  to 
the  plaintiffl  He  was  very  strictly  cross-examined  as 
to  the  period  at  which  the  indorsement  took  place :  he 
distinctly  swore  that  it  was  before  the  bill  became  due : 
he  believed  it  was  in  July  or  August,  If  Lysaght 
Smithctt  intended  to  act  honestly,  they  were  bound  to 
make  the  indorsement ;  and  there  is  no  reason  for  sup- 
posing that  they  did  not,  or  that  James  Lysaght  stated 
that  which  was  untrue.  On  the  other  hand,  there  can 
be  as  little  doubt  that  the  notary's  clerk  meant  correctly 
to  copy  the  indorsements  into  the  book.  It  was  for  the 
jury  to  decide  between  the  conflicting  statements.  A« 
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1850.      to  the  notice  of  dishonour,  the  case  scems^to  fall  within 

  the  authorities.  The  facts  shew  that  Lysaght  Sf  Smithett 

h^sKom  j^^j  notice  of  the  dishonour  of  the  bill,  —  one  of 
Bryant,  j  them  having  caused  it  to  be  presented,  and  having  had 
it  returned  to  him.  A  notice,  therefore,  by  Lysaght  §• 
Smithett,  then  being  under  a  liability  to  the  present 
plaintiff,  according  to  the  authorities,  enures  as  a  notice 
to  the  defendant. 

Rule  refused. 


Jan,  15. 

A  Trinity- 
House  pilot, 
who,  in  navi- 
gating a 
vessel,  negli- 
gently runs 
against  and 
damages 


Lawson  and  Another  r.  Dumlin. 

'JpHIS  was  an  action  upon  the  case  brought  by  the 
plaintiffs,  the  owners  of  a  collier,  against  the  de- 
fendant, a  Trinity-House  pilot,  for  running  foul  of  and 
injuring  their  vessel. 

The  declaration  stated  that  the  plaintiffs,  before  and 
at  the  time  of  the  committing  of  the  grievances  therein- 


another  vessel,  after  mentioned,  were  lawfully  possessed  of  a  certain 
18  not  wit  m    ^j^.p     ygggei  called  the  Sarah^  of  great  value,  to  wit^ 


5000/.,  then  lawfully  being  off  the  coast  of  Essex  ;  that 
the  defendant  then  had  the  care,  control,  &c,  of  a 
certain  other  ship  or  vessel  ;  yet  that  the  defendant, 
not  regarding  his  duty  in  that  behalf,  to  wit,  on  &c.. 


the  protection 
of  the  84th 
section  of  the 
pilot  act, 
()  G.  4. 
c.  125., 

junongsTo^^  ^^^^  ®^  ^^^^^^  ^^^^  bad  care  of  the  said  ship  or 
things,  that  vessel  of  which  he  had  the  care,  control,  &c.,  as  afore- 
said, and  governed  and  navigated  the  same  in  so 
unskilful  and  improper  a  manner,  that  the  same,  by 
and  through  the  carelessness,  mismanagement,  and  im- 
proper conduct  of  the  defendant,  then,  with  great  force 
and  violence,  ran  foul  of,  and  struck  against^  the  said 


all  actions 
brought  for 
anything  done 
in  pursuance 
of  the  act, 
shall  be 
brought  in 


the  county 

where  the  cause  of  action  arises,  and  not  elsewhere. 
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ship  or  vcBsel  of  the  plaintiffs,  and  thereby  then  1850. 
greatly  broke,  injured,  and  damaged  the  same;   and  ' 
also,  that,  by  reason  of  the  premises,  the  plaintiffs  ^^^^^ 
then  necessarily  incurred  divers  expenses,  to  wit,  50/.,  Dumuk. 
in  and  about  the  surveying  and  repairing  the  said 
damage  so  done  to  their  said  ship  or  vessel  as  aforesaid ; 
and  also,  by  means  of  the  premises,  the  plaintiffs  lost 
and  were  deprived  of  the  use  of  their  said  ship  or 
vessel,  for  a  long  space  of  time,  &c. ;  to  the  plaintiflFs' 
damage,  &c 

The  defendant  pleaded  not  guilty  "  by  statute,"  upon 
which  issue  was  joined. 

The  cause  was  tried  before  fVilde,  C.  J.,  at  the  sit- 
tings in  London  after  the  last  term.  It  appeared,  that, 
on  the  11th  of  July,  1848,  the  plaintiffs'  vessel,  the 
Sarahy  was  weighing  anchor  on  the  Essex  side  of  the 
river,  about  five  miles  below  the  Nore,  when  the  de- 
fendant, who  had  charge  of  a  barque  called  the  Poictiers^ 
negligently  ran  foul  of,  and  injured,  the  plaintiffs'  vessel. 

On  the  part  of  the  defendant,  it  was  objected  that 
tiie  venue  was  improperly  laid  in  London^  the  84th 
section  of  the  pilot  act,  6  G.  4.  c,  1 25.,  requiring  that 
all  actions  brought  for  anything  done  in  pursuance  of 
that  act  shall  be  brought  in  the  county  where  the 
cause  of  action  arises,  and  not  elsewhere. 

The  lord  chief  justice  directed  the  jury  to  find  for  the 
plaintiffs,  reserving  leave  to  the  defendant  to  move  to 
enter  a  nonsuit,  or  a  verdict  for  him,  if  the  court  should 
be  of  opinion  that  the  objection  was  well  founded. 

A  verdict  having  been  accordingly  found  for  the 
plaintiffs,  damages  35/., 

ByleSy  Serjeant,  now  moved,  on  the  part  of  the  de- 
fendant, to  enter  a  nonsuit,  or  a  verdict,  pursuant  to 
the  leave  resei-ved.  The  pilot  act,  6  G.  4.  c.  125.  s,  84., 
enacts,  "that,  if  any  suit  or  action  shall  be  brought  or 

E  4 
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1850.  prosecuted  agaiilst  any  person  or  persons  for  any  thing 
■  done  or  to  be  done  in  pursuance  of  this  act,  in  every 

Lawson      g^^j^        ^j^^  action  or  suit  shall  be  commenced  within 

Vm 

DuuLiK.  six  calendar  months  next  after  the  fact  committed,  and 
not  otherwise,  and  shall  be  laid  or  brought  in  the  county, 
city,  or  place  where  the  cause  of  action  arises,  and  not 
elsewhere;  and  the  defendant  or  defendants  in  such 
action  or  suit  may  plead  the  general  issue,  not  guilty, 
and  give  this  act  and  the  special  matter  in  evidence  at 
the  trial  to  be  had  thereupon,  and  that  tlie  same  was 
done  in  pursuance  and  by  the  authority  of  this  act ;  and, 
if  it  shall  appear  so  to  be  done,  or  if  any  such  action  or 
8uit  shall  be  brought  after  the  time  limited  for  bringing 
the  same,  then  the  jury  shall  find  for  the  defendant  or 
defendants,"  &c.  \_Cresswell,  J.  Was  the  thing  here 
complained  of  an  act  done  "in  pursuance  of  the  act?"] 
The  defendant,  in  the  exercise  of  his  duty  as  a  Trinity- 
House  pilot,  was  navigating  the  vessel  in  pursuance  of 
the  act.  If  he  was  strictly  pursuing  the  act,  he  would 
not  need  the  protection  of  this  clause.  The  main  diffi- 
culty  that  was  presented  to  the  defendant  at  the  trial, 
was,  that  the  place  where  the  collision  occurred,  was  not 
within  the  body  of  the  county  of  Essex,  but  upon  the 
high  seas.  But  it  is  submitted  that  the  river  Thames, 
in  law,  commences  at  Orfordnessy  on  the  one  side,  and 
the  North  Foreland  on  the  other;  and  that  the  juris- 
diction of  the  Admiralty  does  not  extend  within  those 
limits:  Leigh  v.  Burley.(a)  There,  "  Burley,  master  of 
a  ship,  gave  money  to  Cradock,  to  buy  sailors'  clothes 
for  him :  Cradock  bought  such  clothes  for  him  of  Leigh, 
in  the  parish  of  St.  Katherine%  near  the  tower  of 
London^  whereby  Leigh  delivered  the  clothes  to  Burley 
in  his  ship  that  was  in  the  Thames  adjoining  to  67. 
Katherine^a ;  and,  because  the  money  was  not  paid,  he 


(a)  Owen,  122. 
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sued  Biirley  in  the  Admiralty  court :  and  a  prohibition 
was  awarded^  for  two  causes, —  first,  because  the  con- 
tract was  made  on  land,  and  irifra  corpus  comitattiSy  and 
therefore  the  Admiral  can  have  no  jurisdiction ;  for, 
the  statutes  of  the  13  and  15  of  Ric.  2.  (a)  and  2  //. 
4.  c.  11.  are,  that  the  Admiral  shall  not  have  conusance 
but  of  things  done  super  altum  mare :  vide  5  Co.  Rep, 
107.  And  so  it  was  resolved  by  the  justices :  and  they 
said  that  the  15  of  Ric,  2.  is  misprinted,  viz.  that  the 
Admiral  shall  have  jurisdiction  to  the  bridges;  for,  the 
translator  mistook  bridges  for  points^  that  is  to  say,  the 
land's  end.  (b)  And  Coke  said  that  the  Admiral  should 
have  no  jurisdiction  where  a  man  may  see  from  one  side  to 
the  other ;  but  the  coroner  of  the  county  shall  inquire 
of  felonies  committed  there ;  which  was  held  to  be  good, 
by  all  the  other  justices :  and  he  gave  this  difference, 
that,  where  the  place  was  covered  over  with  salt  water, 
and  out  of  any  county  or  town,  there  est  altum  mare, 
but  the  trial  shall  be  per  vicinetum  of  the  town." 
The  like  law  is  laid  down  in  the  Fourth  Insti- 
tute, (c)  Lord  Coke  there  say8(^/):  "By  the  sti- 
tutc  of  15  Ric.  2.  c.  3.  it  is  enacted  and  declared  th  vt 
the  court  of  the  Admiral  hath  no  manner  of  con- 
usance, power,  nor  jurisdiction  of  any  manner  of  cou- 


(fl)  \31iic.2,  c.  5.;  15  Ric. 
2.  c.  3. 

(h)  The  15  Ric.  2.  c.  3.,  as 
it  now  appears  in  the  Enp;lish 
translation,  docs  not  say  affirm- 
atively, that  the  Admiral  shall 
A« IV  jurisdiction  to  the  bridges, 
but,  restricts  it  to,  "  only  be- 
neath the  bridges  of  the  same 
rivers  nigh  to  the  sea."  The 
word  **  bridges  "  in  this  transla- 
tion is  warranted  by  the  French 
original,  not  only  as  printed  by 
Runnington,  —  **tantsoulment 


paraval  les  pountz  de  mesmos 
les  rivres  pluis  proscheins  al 
meer,"  —  but  also  as  it  ap- 
pears on  the  parliament-roll, 
where,  in  the  Royal  answer  t  ) 
the  petition  of  the  Commons 
against  the  encroachments  of 
the  Admiralty,  the  words  are, 
—  "  tant-soulement  par  avale 
les  Pontz  de  mesme  le  Rivers 
pluis  proscheins  al  meer ;  3 
Rot.  Pari.  291.  a. 

(c)  Pages  135.  137. 140,  HI. 

{d)  Page  137. 
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1850.  tract,  pica,  or  querell,  or  of  any  other  thing  done  or 
rising  within  the  bodies  of  the  counties,  either  by 
land  or  by  water,  and  also  of  wreck  of  the  sea ;  but  all 

DuMLiK.  such  manner  of  contracts,  pleas,  and  querels,  and  all 
other  things  rising  within  the  bodies  of  the  counties,  as 
well  by  land  as  by  water,  as  is  aforesaid,  and  also 
wreck  of  the  sea,  shall  be  tried,  termined,  discussed, 
and  remedied  by  the  laws  of  the  land,  and  not  before  nor 
by  the  Admiral  nor  his  lieutenant,  in  no  manner. 
Nevertheless,  of  the  death  of  a  man,  and  of  a  mayhem, 
done  in  great  ships  being  and  hovering  in  the  main 
stream  of  the  great  rivers  only  beneath  the  points  (a)  of 
the  same  rivers,  and  in  no  other  place  of  the  same 
rivers,  the  Admiral  shall  have  conusance.  This  latter 
clause  giveth  the  Admiral  further  jurisdiction  in 
case  of  death  and  mayhem  (  with  neither  of  which  we 
ever  meddle);  but,  in  all  other  happening  within  the 
Thames^  or  in  any  other  river,  port,  or  water,  which 
are  within  any  county  of  the  realm  (as  all  rivers  and 
havens  be,  as  hereafter  shall  manifestly  appear),  by 
express  words  of  this  act  of  parliament,  the  Admiral, 
or  his  deputy,  hath  no  jurisdiction  at  all.  Wherein  it 
is  to  be  observed  how  curious  the  makers  of  this 
statute  were,  to  exclude  the  Admiral  of  all  manner  of 
jurisdiction  within  any  water  which  lieth  within  any 
county  of  the  realm."  Before  the  statute  3  &  4  Vict 
c,  65.  s,  4.  (A),  the  court  of  Admiralty  had  no  jurisdic- 
tion in  cases  of  salvage  or  collision  in  places  within  the 
jurisdiction  of  the  common  law  courts :   Case  of  T7ie 

(a)  Sic :   sed  vide  tuprd,  remaining  in  the  registry,  aris- 

57  (6).  ing  in  any  cause  of  possession, 

(6)  Which  gives  the  court  of  salvage^  damage^  wages,  or  bot- 

Admiralty  jurisdiction  *'  to  de-  torary,  which  shall  be  instituted 

cide  all  questions  as  to  the  title  in  the  said  court  after  the 

to,  or  ownership  of,  any  ship  or  passing  of  this  act." 
vessel,  or  the  proceeds  thereof 
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Ekanor  (a);  Case  of  Tlie  Eliza  Jane  (A).    In  Davis  v.  1850. 

Curling  (c),  the  declaration  (in  case)  charged  that  the   

defendant  was,  under  the  highway-act,  5  &  6  ^T.  4.  ^-awson 
c.  50.,  surveyor  of  the  parish  of  T,;  that  gravel  had  been  Dumlin. 
placed  on  a  highway  in  21,  by  means  of  which  gravel 
the  highway  was  obstructed,  and  the  gravel  was  a 
nuisance  to  the  public ;  that  the  defendant  had  notice^ 
and  was  requested  to  remove  the  same ;  but  that  he^ 
well  knowing,  &c.,  did  not  nor  would,  in  a  reasonable 
time,  remove  it,  or  cause  it  to  be  removed,  but,  on  the 
contrary,  conducted  himself  with  gross  negligence,  and 
knowingly,  wilfully,  and  wrongfully,  and  in  violation 
of  his  duty  as  such  surveyor,  permitted,  suffered,  and 
caused  the  gravel  to  continue  and  be  upon  the  highway, 
obstructing  the  same,  remaining  and  being  a  nuisanco 
to  the  public,  for  a  long  and  unreasonable  time,  without 
taking  any  care  or  precaution  to  guard  against  danger 
or  damage  to  persons  passing,  contrary  to  his  duty  in 
that  behalf  as  such  surveyor;  and  that,  by  means 
thereof,  the  plaintiff's  carriage  was  overturned.  It 
was  proved  that  the  defendant  had  notice  of  the  gravel 
being  laid,  and  had  been  guilty  of  want  of  care  in  leav- 
ing it  there,  and  that  this  had  caused  the  accident.  It 
was  held  that  the  defendant  was  charged  with  a  thing 
(lone  in  pursuance  of  the  act,  and  was  therefore  entitled 
to  notice  under  s.  109.  {d)  Maule  J.  My  brother 
Patteson  explains  the  ground  of  that  decision.  He 


(fl)  6  Rob.  Adm.  Rep.  39- 

(b)  3  Hogg.  Adm.  Rep.  335. 

(c)  8  Q.  B.  286. 

(d)  Which  enacts  that  no 
action  or  auit  shall  be  com- 
menced against  any  person  for 
any  thing  done  in  pursuance  of^ 
or  under  the  authority  of,  this 
act,  until   twenty-one  days* 


notice  has  been  given  thereof 
in  writing  to  the  justice,  sur- 
veyor, or  person  against  whom 
such  action  is  intended  to  be 
brought,  nor  after  sufficient 
satisfaction^  or  tender  of  satis- 
faction, has  been  made  to  the 
party  aggrieved,  nor  after  three 
calendar  months  next  after  the 
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1850.  gays:  "  The  charge  is  not  one  of  mere  omission,  but 
of  actually  continuing  the  nuisance.  That  is  a  charge 
of  doing  something  wrong,  of  keeping  the  gravel  in  an 
improper  place,  an  act  continued  until  the  occurrence 
of  the  mischief.  Is  it,  then,  an  act  done  in  pursuance 
of  the  statute?  It  is  not  denied  that  the  heap  of 
gravel  was  put  there  in  pursuance  of  the  statute:  it 
could  not  be  spread  at  the  same  moment:  the 
question  then  would  arise,  whether  the  length  of  time 
during  which  it  was  kept  in  a  heap,  was  reasonable 
or  not.  The  continuing,  therefore,  was  a  thing  done  in 
pui-suance  of  the  statute."]  The  defendant  here  was 
piloting  the  Poictiers  in  pursuance  of  a  duty  cast 
upon  him  by  the  statute.  [^Maule,  J.  Suppose  a 
policeman,  in  conveying  a  cart  to  the  greenyard, 
negligently  comes  in  contact  with  and  damages  a 
carriage, — would  he  be  entitled  to  notice?]  It  is 
submitted  that  he  would.  It  is  of  great  importance 
to  these  pilots  that  questions  of  this  sort  should  be 
tried  in  the  county  adjoining  to  which  the  accident 
happens,  and  where  the  state  of  the  river  is  well  known. 
[Afawfe,  J.  I  do  not  think  the  statute  could  have 
intended  to  take  away  the  right  of  action  for  a  collision 


fact  committed  for  which  such 
action  or  suit  shall  be  so 
brought ;  and  every  such  action 
shall  be  brought,  laid,  and  tried 
where  the  cause  of  action  shall 
have  arisen,  and  not  in  any 
other  county  or  place ;  and  the 
defendant  in  such  action  or 
suit  may  plead  the  general 
issue,  and  give  this  act  and 
every  special  matter  in  evidence 
at  any  trial  which  shall  be  had 
thereupon  ;  and,  if  tlie  matter 
or  thing  shall  appear  to  have 


been  done  under  or  by  virtue 
of  this  act,  or  if  it  shall  appear 
that  such  action  or  suit  was 
brought  before  twenty-one  days* 
notice  thereof  given,  as  afore- 
said, or  that  sufficient  satisfac- 
tion was  made  or  tendered  as 
aforesaid,  or  if  any  action  or 
suit  shall  not  be  commenced 
within  the  time  before  limited, 
or  shall  be  laid  in  any  other 
county  than  as  aforesaid,  then 
the  jury  shall  find  a  verdict  for 
the  defendant  therein,"  &c 
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upon  the  high  seas,  and,  by  an  oblique  infeifencc,  to 
confer  an  exclusive  jurisdiction,  in  such  cases,  upon  the 
court  of  Admiralty.  How  is  a  mrin  who  is  run  down 
to  know  that  the  offender  is  a  Trinity-House  pilot  ?  ] 
They  are  public  officers,  who  are  compelled  to  perform 
a  responsible  duty.  [Wildey  C.  J.  Suppose,  in  going 
out  to  a  ship,  the  pilot  negligently  runs  down  a  boat, — 
would  he  be  within  the  protection  of  the  act  ?]  It  is 
submitted  that  he  would. 

Maule,  J.  I  do  not  think  that  this  case  falls  within 
the  84th  section  of  the  6  (?.  4.  c.  125.  Where  a  man  mis- 
takes his  course,  in  doing  something  under  the  authority 
of  an  act  of  parliament,  he  is  within  the  protection  of  a 
clause  of  this  sort.  But,  here,  the  action  is  not  brought 
for  a  thing  done  by  the  defendant  in  his  character  of 
pilot :  it  is  not  like  the  case  of  justices  of  the  peace, 
who  are  compelled  to  hear  and  determine  matters  that 
are  brought  before  them,  and  who  sometimes,  intending 
to  act  bona  fide  in  discharge  of  their  duty,  mistake  the 
proper  course,  and  so  subject  themselves  to  actions. 
The  scope  of  this  act,  is,  to  confer  a  monopoly  in  the  na- 
vigation of  vessels  entering  and  leaving  the  Thames^  upon 
a  certain  number  of  skilful  persons.  In  consideration  of 
that  monopoly,  those  persons  are  bound  to  perform  certain 
duties  when  properly  called  upon :  but  it  is  no  authority 
comfered  by  the  act  upon  the  pilot.  The  business  of  a 
pilot  clearly  is  one  in  the  exercicje  of  which  a  man  mm/ 
he  guilty  of  negligence :  and,  if  he  is  guilty  of  negli- 
gence, there  can  be  no  reason  why  he  should  not  be 
liable  for  it,  like  any  other  individual.  This  clearly  is 
not  within  the  scope  of  the  cases  relied  on.  If  the 
statute  had  meant  to  restrict  actions  against  pilots  to 
six  months,  or  altogether  to  prohibit  the  bringing  of 
actions  against  pilots,  it  would,  no  doubt,  have  said  so 


Lawson 
ft. 
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1850.      in  express  terma.    I  think  there  is  no  ground  for  this 

  motion* 

Lawhon 

V, 

DuMLUf.  Cbesswell^  J.  I  am  of  the  same  opinion*  The 
defendant  could  not  for  a  moment  suppose^  that,  in 
running  down  the  vessel  in  question,  he  was  acting  in 
pursuance  of  the  act. 

The  rest  of  the  court  concurring. 

Rule  refused. 


Storie,  Clerk,  v.  Charles  Richard,  Bishop  of 
Winchester. 


Jan,  25. 

In  quare  tm- 
pedit,  the 
ordinary 
cannot  coun- 
terplead the 
patron's  title^ 
by  setting  up 
title  in  the 
Queen^  by 
lapse. 

Where  the 
incumbent  of 
a  parish 
church  pre- 
sents himself 
to  a  district 
church  within 
the  parish, 
created  under 
the  statutes 
58  G.S.  C.45. 
and  59  G,  3. 
c.  1S4.,— 

Ahe  annual  value  of  the  two  livings  exceeding  10002.,  —  the  parish  church  be« 
comes,  under  the  provisions  of  the  I  &  2  Vict,  c.  106.  m.  4.  11.,  ipso  facto  void. 


UARE IMPEDIT.  The  declaration  stated,  that 
whereas  John  George  Storie,  the  plaintiff,  thereto- 
fore, and  before  and  until  and  after  the  making  of  the  re- 
presentation and  order  in  council,  and  the  effecting  of  the 
division  and  assignment  of  the  district  parish  of  St,  Mary 
Maffdalen,  Peckham,  as  thereinafter  respectively  men- 
tioned, to  wit,  on  the  16th  of  Aprils  1842,  and  from 
thence  continually  until  and  upon  and  after  the  28th  of 
October^  1843,  was  seised  of  the  advowson  of  the  vicar- 
age of  the  church  of  St.  Giles,  in  the  parish  of  Camber- 
well,  in  gross,  as  of  fee  and  right :  And  also,  before  the 
making  of  the  said  representation,  and  the  order  in 
council,  and  the  effecting  of  the  division  and  assign- 
ment thereinafter  respectively  mentioned,  to  wit,  on  the 
Ist  of  May,  1842,  Her  Majesty's  commissioners  for 
building  new  churches,  duly  caused  the  said  church  of 
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St.  Mary  Magdalen  to  be  built,  to  wit,  under  and  in  1850. 
pursuance  of  the  proyisions  of  the  act  of  parliament  — 
made  and  passed  in  the  fifty-eighth  year  of  the  reign  of  S^®'*'* 
His  late  Majesty  King  George  the  Third  for  building  The  Bishop  of 
and  promoting  the  building  of  additional  churches  in  Winohbstkr. 
populous  parishes,  and  of  the  act  of  parliament  made  ^^^5^4^- 
and  passed  in  the  fifty-ninth  year  of  the  reign  of  His  said  len  built,  pur- 
late  Majesty, 'to  amend  and  render  more  effectual  the  ^ 
fiaid  first-mentioned  act:  And  the  said  last-mentioned  and  5*9 G.*3.c! 
church  was  then,  to  wit,  on  the  day  and  year  last 
aforesaid,  duly  consecrated,  to  wit,  by  the  said  Charles  Consecration. 
Richard,  as,  and  being,  such  bishop  as  aforesaid :  And  Determination 

thereupon,  and  whilst  the  siud  John  George  Storie  was 

^  *  ^  ^  sioners  to  as- 

80  seised  as  aforesaid,  to  wit,  on  the  1st  otJune,  1842,  sign  a  district 
aforesaid,  the  said  commissioners,  haying  taken  into 
consideration  all  the  circumstances  attending  the  said 
parish  of  SL  Giles,  Camberwell,  were  of  opinion  that  it 
was  expedient  (amongst  other  things)  that  an  ecclesias- 
tical district  should,  to  wit,  under  the  provisions  of  the 
8^d  first-mentioned  act,  be  divided  firom  the  parish  of 
St,  Giles,  Camberwell,  aforesaid,  and  assigned  to  the 
said  church  of  St.  Mary  Magdalen,  for  the  purposes  in 
the  said  first-mentioned  act  in  that  behalf  mentioned ;  Kepresenta- 

and  did  then,  to  wit,  on  the  day  and  year  last  aforesaid,  l^^lV^^f!^^^ 
'  .  *  to  the  Quecii 

according  to  the  statute  in  such  case  made  and  provided,  in  council, 
represent  such  opinion  to  Her  Majesty,  the  Queen,  in 
council;  and  did  state,  in  such  representation,  the  bounds 
by  which  such  district  was  proposed  to  be  described : 
And  the  sdd  bishop  did  then,  to  wit,  on  the  day  and  Consent  of 
year  last  aforesaid,  consent  to  the  said  division  and  as-  ^Jisliop. 
signment,  and  did  signify  such  consent  under  his  hand 
and  seal,  to  wit,  at  Camberwell  aforesaid,  in  the  county 
aforesaid:  And  afterwards,  to  wit,  on  the  13th  of  June,  Order  in 
1842,  aforesaid,  at  the  court  at  Buckingham  Palace,  our 
sovereign  lady  the  Queen,  having  taken  the  said  re- 
presentation into  consideration,  was  pleased,  by  and 
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with  the  advice  of  Her  privy  council,  to  approve  thereof, 
and  to  order  and  direct  that  the  said  division  and  as- 
signment should  be  made  and  elFected  agreeably  to  the 
provisions  of  the  statute  in  such  case  made  and  pro- 
vided :  And  thereby,  then,  to  wit,  on  the  day  and  year 
last  aforesaid,  the  said  division  and  assignment  respect- 
ively became  and  were  made  and  effected  under  and  by 
virtue  of  the  said  statutes,  to  wit,  at  Camberwell  afore- 
said, in  the  county  aforesaid :  And  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  the  said  district  was 
duly  ascertained  and  marked  out  by  described  bounds, 
and  the  description  of  such  bounds  was  duly  inrolled 
and  registered,  and  notice  thereof  was  duly  given,  as  by 
the  said  first-mentioned  act  required  :  And  thereupon, 
by  force  of  the  said  statutes,  to  wit,  on  the  day  and  year 
last  aforesaid,  such  district  became  and  was  called  "  The 
district  parish  of  St,  Mary  Magdalen^  Peckham  "  (being 
the  name  given  thereto  in  the  instrument  so  inrolled  as 
aforesaid),  and  became  and  was  a  separate  and  distinct 
district  parish;  and  the  said  church  of  St  Mary  Mag- 
dalen^  so  assigned  to  such  district  (being  duly  consecrated 
for  that  purpose,)  became  and  was  the  district  parish 
church  of  the  said  district  parish  of  St  Mary  Magdalen^ 
Peckham,  for  all  ecclesiastical  purposes,  in  manner  as 
in  and  by  the  said  acts  respectively  provided ;  and  the 
said  last-mentioned  church  (the  same  having  been  built 
and  appropriated  as  and  in  the  manner  aforesaid,)  became 
and  was  a  perpetual  curacy,  and  became,  and  was  consi- 
dered in  law  as,  a  distinct  benefice  and  church,  that  is  to 
6{iy,  a  benefice  presentative,  so  fiir  as  by  the  said  acts  in 
that  behalf  provided  and  enacted,  to  wit,  at  Camhertcell 
aforesaid,  in  the  county  aforesaid  :  And  the  said  John 
George  Storie,  being,  during  all  the  time  aforesaid,  and 
remaining,  so  seised  of  the  advowson  of  the  vicarage  of 
the  said  church  of  the  parish  of  St  Giles,  Camberwell, 
as  aforesaid  (out  of  which  the  said  district  of  St.  Mary 
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Magdalen,  Peckhaniy  had  been  and  was  so  taken  as  afore*  1850. 
said),  thereby  then  became  seised,  as  of  fee  and  right,  of 
the  perpetual  right  of  presentation  or  nomination  and 


Storie 


V. 


appointment  of  the  spiritual  person  to  be  the  incumbent  xhe  Bishop  of 
of,  or  to  serve,  the  said  district  church  of  St  Mary  Mag-  Winchestmi. 
daleuy  Peckhamy  in  manner  as  in  the  said  acts  respectively  the  perpetual 
in  that  behalf  provided,  that  is  to  say,  upon  and  after  the  ^^^^j^^ 
death  or  other  avoidance  of  the  said  Kev.  John  George  the  district 
Storiej  clerk,  the  then  incumbent  of  the  said  parish  of  church. 
St.  Giles,  Cambertoell,  or  upon  and  after  the  voluntary 
resignation  of  the  said  district  church  by  the  said  in- 
cumbent of  the  said  last-mentioned  parish,  to  wit,  at 
Camlerwell  aforesaid,  in  the  county  aforesfud :  And  the  Mother 
said  John  George  Storie  being  and  remaining  so  seised  f|*"^^^ 
of  the  said  advowson  of  the  vicarage  of  the  church  of  nation  of  the 
St.  Giles,  Camberwell,  and  of  the  said  right  of  present-  incumbent, 
atiou  or  nomination  and  appointment  to  the  said  district 
church  of  St.  Mary  Magdalen,  Peckham,  as  respectively 
aforesaid,  afterwards,  to  wit,  on  the  20th  of  May,  1843, 
the  said  church  of  St.  Giles,  Camberwell,  duly  became 
and  was  vacant,  to  wit,  by  the  resignation  of  the  said 
John  George  Storie,  to  wit,  at  Camberwell  aforesaid,  in 
the  county  aforesaid, —  which  said  resignation  was  then 
and  there  duly  accepted  by  the  said  Charles  Richard, 
as,  and  being,  such  bishop  as  aforesaid  :  And  thereupon  plaintiff  prc- 
the  said  John  George  Storie,  l)eing  and  remaining  so  ^ents  himself. 
seLsed  as  respectively  aforesaid,  to  wit,  on  the  28th  of 
October,  1843,  aforesaid,  at  the  parish  of  St.  Giles, 
Camhencell,  aforesaid,  in  thiC  county  aforesaid,  pre- 
sented to  the  last-mentioned  church,  being  so  vacant  as 
aforesaid,  or  prayed  the  said  Charles  Richard,  as,  and 
being,  such  bishop  as  aforesaid,  to  admit  himself,  the 
said  Johji  George  Storie,  clerk,  who,  on  his  own  pre- 
sentation or  prayer  as  aforesaid,  was  duly  admitted,  in- 
stituted, and  inducted  into  the  same,  in  the  tijne  of 
VOL.  IX.  —  c.  B.  F 
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peace^in  the  time  of  our  sovereign  lady  Victoria,  the  now 
Queen  of  Great  Britain,  to  wit,  on  the  day  and  year  last 
aforesaid:  And,  afterwards,  and  whilst  the  said  John 
George  Storie  was  and  remained  so  seised  of  the  said 
right  of  presentation  or  nomination  and  appointment  to 
the  said  district  church  of  St.  Mary  Magdalen,  Pechham, 
the  Rev.  James  Sydney  Darvell,  clerk, — which  said  James 
Sydney  Dai^ell  had  been  and  was,  at  the  time  of  the 
consecration  of  the  said  district  church,  and  the  division 
and  assignment  of  the  said  district  parish  as  respectively 
{^foresaid,  appointed  by  the  then  incumbent  of  the  said 
church  of  St  Giles,  Camberwell,  to  wit,  the  said  John 
George  Storie,  clerk,  and  licensed,  to  wit,  by  the  s^d 
Charles  Richard,  as,  and  being,  such  bishop  as  aforesaid, 
as,  and  to  be,  the  stipendiary  curate  to  serve  the  said 
district  church, — resigned  the  stipendiary  curacy  of  the 
said  district  church  of  St.  Mary  Magdalen,  Pechham,  to 
wit,  at  Camberwell  aforesaid,  in  the  county  aforesaid ; 
which  said  last-mentioned  resignation  was  then  and 
there  accepted  by  the  said  Charles  Richard,  as,  and 
being,  such  bishop  as  aforesaid :  And  thereupon,  to  wit, 
on  the  day  and  year  last  aforesaid,  and  whilst  the  said 
John  George  Storie  was  and  remained  so  seised  of  the  said 
right  of  presentation  or  nomination  and  appointment  to 
the.  said  district  church  as  aforesaid,  to  wit,  on  the  day 
and  year  last  aforesaid,  the  said  district  church  of  SU 
Mary  Magdalen,  Peckham,  had  become  and  was  vacant, 
no  spiritual  person  having  ever  theretofore  been  insti- 
tuted or  licensed  as  the  perpetual  curate  of  the  said  dis- 
trict church,  or  presented,  nominated,  or  appointed  to  the 
perpetual  curacy  of  the  said  district  church :  And  that 
it  then  and  there  belonged,  and  now  belongs  to  the  said 
John  George  Storie  to  present  or  nominate  and  appoint 
a  fit  spiritual  person  to  the  said  district  church,  so  being 
vacant  as  aforesaid ;  but  that  the  said  bishop  would  not 
permit  him  so  to  do,  and  unjustly  hindered  him, — 
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\Vherefore  he,  the  said  John  George  Storiey  said  he  was  1850. 
iqjared,  &c,  ■ 

Second  plea,— that  the  said  John  George  Storie 
ought  not  to  have  or  maintain  his  said  action  against  The  Bishop  of 
the  said  bishop,  because  he  said,  that,  after  the  passing  WmoRBtTEiu 
of  an  act  of  parliament  passed  in  the  session  of  parlia-  Second  plea, 
ment  holden  in  the  first  and  second  years  of  the  reign 
of  Her  l^Iajesty  Qneen  Victoria,  intituled  "  An  act  to 
abridge  the  holding  of  benefices  in  plurality,  and  to 
make  better  provision  for  the  residence  of  the  clergy,'' 
and  sfter  the  building  and  consecration  of  the  said 
diuroh  of  SL  Mary  MagddUny  and  the  making  of  the 
representation  and  order  in  council,  and  the  effecting  of 
tbe  division  and  assignment  of  the  said  district  parish 
of  SL  Mary  Magdalen^  as  in  the  declaration  respectively 
mentioned,  to  wit,  on  the  1st  of  November^  1843,  the 
said  church  of  St  Giles  in  the  declaration  mentioned, 
became  vacant,  to  wit,  by  the  resignation  thereof  then 
and  there  made  by  the  said  John  George  Storie  to,  and 
accepted  by,  the  said  bishop,  as  ordinary  thereof:  tliat 
the  said  John  George  Storie  was  thereupon  then  and 
there  admitted,  instituted,  and  inducted,  upon  his  own 
prayer  or  presentation,  into  the  said  church  of  St.  Giles, 
as  in  the  declaration  mentioned, —  which  last-mentioned 
church  was  then  and  there  a  benefice  with  cure  of  souls, 
within  the  meaning  of  the  said  act :  that  the  net  yearly 
value  of  the  said  churches  of  St,  Giles  and  St,  Mary 
Magdalen,  jointly,  then  and  there  greatly,  to  wit,  by 
500i,  exceeded  the  sum  of  lOOOZ. :  that  the  church  of  St. 
Mary  Magdalen, —  which  the  said  John  Geprge  Storie 
bad,  up  to  the  time  of  his  resignation  as  aforesaid,  held 
together  with  the  said  church  of  St.  Giles,  as  one 
church,  and  which  church  of  St.  Mary  Magdalen,  upon  a 
district  being  assigned  thereto,  as  in  the  declaration 
mentioned,  became  and  was,  and  thence  hitherto  had 
been,  and  continued  to  be,  a  benefice  with  cure  of  souls 
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1850.      in  the  diocese  of  the  said  bishop,  to  wit,  at  Camberwell 

'  •      aforesaid,  in  the  said  county, —  thereupon,  then  and 

Storib      there,  by  reason  of  the  premises,  became  and  was  vacant. 
The  Biihop  of  and  it  then  and  there  belonged  to  the  said  John  George 
Winchester.  Storie  to  present,  nominate,  and  appoint  a  clerk  to  the 
said  church  of  St.  Mary  Madgalen ;   of  which  said 
avoidance,  and  of  all  which  premises,  the  swd  John 
George  Storie  then  and  there  had  notice :  that  the  said 
church  of  St.  Mary  Magdalen^  so  having  become  and 
being  vacant  as  aforesaid,  was,  and  continually  remained, 
so  vacant  for  and  during  the  period  of  eighteen  calendar 
months  from  and  immediately  after  such  avoidance 
and  notice  as  aforesaid,  and  also  for  and  during  the  full 
period  of  eighteen  calendar  months  from  and  immedi- 
ately after  the  day  of  such  avoidance  and  notice  as 
aforesaid,  to  wit,  for  four  years,  to  wit,  at  Cambertoell 
aforesaid,  in  the  county  aforesaid,  neither  the  said  John 
George  Storie,  nor  the  ordinary,  nor  the  metropolitan, 
nor  any  other  person  whatsoever,  having  during  all  the 
time  last  aforesaid  presented,  nominated,  or  appointed  a 
clerk  thereto,  and,  by  reason  thereof,  the  said  last- 
mentioned  church  devolved  to  our  said  sovereign  lady 
the  Queen,  and  it  now  belongs  to  our  said  sovereign 
lady  the  Queen,  to  present,  nominate,  and  appoint  a 
clerk  to  the  said  last-mentioned  church  so  vacant  as 
aforesaid,  to  wit,  at  &c.;  and  our  sovereign  lady  the 
Queen  has  not  as  yet  presented,  nominated,  and 
appointed  a  clerk  thereto:  that,  after  the  said  period 
of  eighteen  calendar  months  had  elapsed,  and  not  before, 
to  wit,  on  the  1st  of  Mag,  1848,  the  said  John  George 
Storie,  who,  at  the  time  of  the  last-mentioned  church 
becoming  vacant  as  last  aforesaid,  was,  and  thence  con- 
tinually to  the  pleading  of  the  plea  had  been,  seised  of 
the  advowson  of  the  last-mentioned  church,  presented, 
nominated,  and  appointed  a  clerk,  tp  wit,  the  said  John 
George  Storie,  to  the  said  bishop,  to  be  admitted^ 


IS  VICTORIA. 


69 


licensed,  instituted,  and  inducted  to  the  said  last-men-  1850. 
tioned  church^  to  wit,  at  Camberwell  aforesaid,  in  the  — 
county  aforesaid :  and  that  thereupon  the  said  bishop  Storib 
refused  to  admit,  license,  institute,  or  induct  the  said  The  Bishop  of 
John  George  Storie,  upon  his  presentation,  nomination,  Winohiktbk. 
and  appointment  so  made  as  aforesaid,  as  he  lawfully 
might  for  the  cause  aforesaid;  which  was  the  disturbance 
in  the  declaration  mentioned :  yerification,  and  prayer 
of  judgment 

Third  plea, —  that  the  said  church  of  St.  Mary  Third  plea. 
Magdalen  in  the  declaration  mentioned,  upon  such  as- 
signment of  a  district  being  made,  as  in  the  declaration 
mentioned,  became  and  thence  continually  had  been, 
and  still  was,  a  benefice  with  cure  of  souls,  in  the 
diocese  of  the  said  bishop,  to  wit,  &c. :  that  the  resigna- 
tion by  the  said  John  George  Storie  of  the  said  church 
of  St  Giles,  Camberwell,  in  the  declaration  mentioned, 
was,  so  as  in  the  declaration  mentioned,  made  and 
accepted,  and  notice  of  such  acceptance  was  given  by 
the  said  bishop  to  the  said  John  George  Storie,  to  wit, 
at  &C.,  more  than  eighteen  calendar  months  before  any 
presentation,  nomination,  or  appointment  was  made  to 
the  church  of  St  Mary  Magdalen  in  the  declaration 
mentioned,  or  any  disturbance  was  made  by  the  said 
bishop  in  respect  of  the  said  last-mentioned  church,  to 
wit,  on  the  28th  of  October,  1843:  verification,  and 
prayer  of  judgment. 

Fourth  plea,  —  that  the  said  church  of  St  Mary  Fourth  pica. 
Magdalen  in  the  declaration  mentioned,  upon  such 
assignment  of  a  district  being  made  as  in  the  declaration 
mentioned,  became,  and  thence  continually  had  been, 
and  still  was,  a  benefice  with  cure  of  souls,  in  the  diocese 
of  the  said  bishop,  to  wit,  at  Carnberwell  aforesaid,  in  the 
county  aforesaid :  that  the  said  admission,  institution, 
and  induction  of  the  said  John  George  Storie  to  the 
8ud  church  of  St  Giles,  Camberwell,  in  the  declaration, 
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mentioned^  was,  so  as  in  the  declaration  mentioned, 
made,  to  wit,  at  Cambencell  aforesaid,  in  the  county 
aforesaid,  after  the  passing  of  an  act  of  parliament 
passed  in  the  session  of  parliament  holden  in  the  first 
and  second  years  of  the  reign  of  Her  Majesty  Queen 
Victoria^  intituled  "  An  act  to  abridge  the  holding  of 
benefices  in  plurality,  and  to  make  better  provision  for 
the  residence  of  the  clergy,"  and  more  than  eighteen 
calendar  months  before  any  presentation,  nomination,  or 
appointment  was  made  to  the  said  church  of  St.  Mary 
Magdalen  in  the  declaration  mentioned,  or  any  dis-* 
turbance  was  made  by  the  said  bishop  in  respect  of  the 
said  last- mentioned  church;  the  said  church  of  St. 
Giles  haying,  during  all  the  time  in  the  declaration  and 
this  plea  mentioned,  been  a  benefice  with  cure  of  souls 
within  the  meaning  of  the  said  act,  to  wit,  at  Camber* 
well  aforesaid,  in  the  county  aforesaid:  and  that  the 
net  yearly  value  of  the  siud  churches  of  St  Giles  and 
St  Mary  Magdalen,  jointly,  then,  to  wit,  on  the  day 
when  the  said  John  George  Storie  was  admitted,  insti- 
tuted, and  inducted  to  the  said  church  of  St  Giles,  as 
in  the  declaration  mentioned,  greatiy,  to  wit,  by  500/., 
exceeded  the  sum  of  1000/.,  to  wit,  at  Camberwell 
aforesaid,  in  the  county  aforesaid:  verification  and 
prayer  of  judgment. 

And,  as  to  the  plea  of  the  said  bishop  by  him  secondly 
above  pleaded,  the  said  John  George  Storie,  not  acknow- 
ledging anything  above  alleged  by  the  said  bishop  in  his 
said  second  plea  to  be  true,  but  protesting  that  the  said 
church  of  St  Mary  Magdalen  did  not  become,  nor  was, 
vacant  at  the  time  nor  in  the  manner  in  the  said  second 
plea  mentioned, —  and  further  protesting  that  it  did  not 
belong  to  the  said  John  George  Storie  to  present,  nomi- 
nate, or  appoint  a  clerk  to  the  said  church  of  St.  Mary 
Magdalen  until  long  after  the  time  in  the  said  plea  men- 
tioned,— and  further  protesting  that  the  said  John  George 
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Stone  did  not  have  notice  of  the  said  alleged  avoidance,  or  1 850. 
of  the  premises  in  the  said  second  plea  in  that  behalf  men-  ■ 
tioned, — and  further  protesting  that  the  said  church  of  Storib 
St  Mary  Maffdalen  was  not,  nor  remained,  vacant  for  The  Bishop  of 
or  during  the  period  of  eighteen  calendar  months  in  the  ^xmohebteb. 
said  second  plea  mentioned,  or  during  any  period  of 
eighteen  months, — and  further  protesting  that  the  sud 
John  Crearge  Storie  did  present,  nominate,  and  appoint 
a  clerk  to  the  said  last-mentioned  church  within  the 
period  of  eighteen  calendar  months  next  after  the 
same  had  first  become,  and  was,  vacant,  —  and  further 
protesting  that  the  said  last-mentioned  church  did  not 
devolve  to  our  sovereign  lady  the  Queen,  nor  did  it 
then  belong  to  our  said  lady  the  Queen  to  present,  no- 
minate, or  appoint  a  clerk  to  the  said  last-mentioned 
church,  —  and,  lastly,  protesting  that  the  said  second 
plea  is  wholly  untrue  in  substance  and  in  fact; — never- 
theless, the  said  John  George  Storie  said  that  he,  by 
reason  of  anything  by  the  said  bishop  in  his  said  second 
plea  alleged,  ought  not  to  be  barred  or  precluded  from 
having  and  maintaining  his  said  action  against  him  the 
said  bishop,  because  he  said  that  the  said  second  plea, 
and  the  matters  therein  contained,  were  not  suflScient  in 
law  to  preclude  or  bar  the  said  John  George  Storie  from 
having  or  maintaining  his  said  action  against  him  the 
said  bishop,  and  that  he  the  said  John  George  Storie  was 
not  obliged  or  bound  by  the  law  of  the  land  in  any 
manner  to  answer  to  the  said  second  plea,  in  manner 
and  form  as  the  same  was  above  pleaded,  —  verIfic<ation  ; 
wherefore,  for  the  insufficiency  of  the  said  second  plea 
in  this  behalf,  the  said  t/oAn  George  Storie  prayed  judg- 
ment against  the  said  bishop,  and  his  damages  by  hira 
sustained  by  reason  of  the  said  hindrance,  together  with 
a  writ  to  the  said  metropolitan,  to  be  adjudged  to  him 
&c. :  And  the  said  John  George  Storie,  according  to  the  Causes  of  de- 
form of  the  statute  in  such  case  made  and  prpvided,  niun'cr. 
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1850,  states  and  shews  to  the  court  here  the  following  causes 
"  of  demun'er,  amongst  others,  to  the  said  second  plea, 

Stobie      ^j^^^        g^y^  —  ^j^^^  ^j^^  g^j^  bishop  ought  .not  to  be 

The  Bishop  of  received,  nor  can  by  law  be  received  or  allowed,  to  set 
WxNOHSsTEB.  shcw,  or  defend  the  right  or  title  of  our  said  lady 
the  Queen,  or  the  right  or  title  of  any  other  person,  to 
the  patronage  of  the  said  church  of  St  Mary  Magdahriy 
or  any  such  right  or  title  to  present,  nominate,  or  ap- 
point a  clerk  thereto,  inasmuch  as  the  said  church  is 
still  vacant  (as  is  confessed  by  the  said  plea),  and  neither 
has  the  said  bishop,  nor  has  the  said  metropolitan, 
nor  has  our  said  lady  the  Queen,  nor  has  any  other  per- 
son than  the  said  John  George  Storie^  collated  or  pre- 
sented thereto,  or  given  or  conferred  the  same  to  or 
upon  any  clerk,  or  elected  so  to  do,  upon,  or  for,  or  by 
reason  of  the  said  alleged  lapse,  or  in  any  other  manner ; 
— that  the  said  plea  does  not  shew  any  cause  or  matter 
sufficient  to  enable  the  said  bishop  to  counterplead  the 
^ight  or  title  of  the  said  John  George  Storie  to  present, 
nominate,  or  appoint  a  clerk  to  the  said  last-mentioned 
church,  being  so  vacant  as  aforesaid ;  —  that  the  said 
second  plea  does  not  sufficiently  shew  that  the  said  last- 
mentioned  church  had  been  vacant,  in  such  manner  or 
so  that  a  clerk  might  or  could  have  been  inducted,  in- 
stituted, or  admitted  therein,  or  presented,  nominated, 
or  appointed  thereto,  for  the  full  period  of  eighteen 
calendar  months  before  the  said  JohnGeorge  Storie  nomi- 
nated, presented,  or  appointed  a  clerk  thereto ;  —  that 
the  said  second  plea  does  not  sufficiently  allege  or  shew 
the  day  or  time  when  the  said  church  devolved  to  our 
said  lady  the  Queen,  as  alleged  in  the  said  plea ;  —  that 
the  said  second  plea  does  not  sufficiently,  and  with  cer- 
tainty, shew  when,  and  at  what  time,  and  how,  and  on 
what  act  or  event,  the  said  church  of  St.  Mary  Mag- 
dalen  became  vacant,  that  is  to  say,  whether  the  same 
became  vacant  on  the  resignation  of  the  said  John 
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George  Storie  of  the  «ud  church  of  iS'^.  Giles,  or  the  1850. 

acceptance  of  such  resignation,  or  the  notice  thereof,  in   

the  said  second  plea  respectively  mentioned,  under  and  Sroaw 
by  force  of  the  statutes  relating  to  church- building,  in  The  Bishop  of 
the  said  declaration  mentioned,  or  whether  the  said  Winchbstbb. 
John  George  Storie  continued  to  hold  the  said  church  of 
SL  Mary  Magdalen  after  such  resignation,  and  until 
his  said  re*induction,  re-institution,  or  re-admission  into 
the  said  church  of  St  Giles,  and  whether  the  eaid 
church  of  St.  Mary  Magdalen  then  became  v  acant 
under  and  by  force  of  the  statute  relating  to  the  hold- 
ing of  benefices  in  plurality,  in  the  said  second  plea 
mentioned,  or  how  otherwise ;  —  that  the  said  plea  is 
double  and  multifariou8,'in  this,  to  wit,  that  it  suggests, 
and  relies  on,  two  or  more  distinct  and  unconnected  acts 
and  matters,  done  and  occurring  at  different  times,  as 
each  cauring  the  said  church  of  St.  Mary  Magdalen  to 
become  vacant,  that  is  to  say,  first,  the  resignation  of 
the  said  church  of  St  Giles,  or  the  acceptance  of  such 
resignation,  or  the  notice  thereof,  and,  secondly,  the  re- 
admission,  re-institution,  or  re-induction  of  the  said 
John  George  Storie  to  the  said  last-mentioned  church; — 
that  the  said  second  plea  is  repugnant  and  inconsistent, 
in  this,  to  wit,  that  the  same  supposes  that  the  said 
church  of  St,  Mary  Magdalen  became  and  was  vacant 
on  the  resignation  by  the  said  John  George  Storie  in  the 
said  second  plea  mentioned,  of  the  said  church  of  5'^. 
Giles,  or  the  acceptance  of  such  resignation,  or  notice 
thereof,  under  and  by  force  of  the  church-building  acts, 
and  yet  that  the  said  second  plea  also  supposes  that  he 
continued  to  hold  the  said  church  of  St.  Mary  Magdalen 
until  his  re-induction  or  re-admission  to  the  said  church 
of  St.  Giles,  and  that  thereupon  the  said  church  of  St. 
Mary  Magdalen  became  void  by  force  of  the  said  statute 
relating  to  pluralities ; —  that  the  matter  relating  to  the 
said  last-mentioned  statute,  is  irrelevant,  and  the  intro- 
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1850.  duction  thereof  into  the  plea  tends  to  embarrassment 
—  and  prolixity  of  pleading ;  —  that  the  said  church  of 
Stori&  Mary  Magdalen  is  not  shewn  to  have  been  a  bene- 

TheBiibopof  0^  souls^  within  the  meaning  of  the  last^ 

WufOHBSTSB.  mentioned  act,  at  the  time  when  the  same  is  alleged  in 
the  plea  to  have  become  vacant ;  —  that  the  said  second 
plea  does  not  allege  or  shew  that  the  said  John  George 
Storie  was  admitted,  instituted,  inducted,  or  licensed  to 
the  said  church  of  St  Gilesy  contrary  to  the  provisions 
of  the  act  in  the  said  second  plea  mentioned ; —  that  the 
same  does  not  shew  that  the  said  churches  of  ^S'^.  Mary 
Magdalen  and  SL  Giles  were  not  within  the  exceptions 
in  such  act  made  and  provided ; — that  it  appears  in  and 
by  the  declaration,  that  James  Sydney  Darvell^  clerk, 
at  the  time  of  the  consecration  of  the  said  district  church 
of  St  Mary  Magdalen^  and  of  the  division  and  assign- 
ment of  the  said  district  parish,  had  been  and  was  duly 
appointed  and  licensed  a  stipendiary  curate  to  serve 
the  said  last-mentioned  church,  and  continued  to  fill  the 
said  last-mentioned  church,  as  such  stipendiary  curate, 
until  the  year  1848,  and  that  the  said  last-mentioned 
church  could  not,  and  did  not,  become,  and  was  not^ 
vacant,  at  least  so  as  to  be  subject  to  lapse,  until  the 
said  James  Sydney  Darvell  ceased  to  be  such  stipendiary 
curate ;  —  that  the  second  plea  docs  not  allege  or  shew 
that  the  licence  of  the  said  stipendiary  curate  was  re- 
voked or  determined; — that  the  said  second  plea  ought 
to  have  shewn  how.  and  in  what  manner,  the  saidJame^ 
Sydney  Darvell  ceased  to  be  such  stipendiary  curate  as 
aforesaid,  and  to  have  shewn  that  the  said  church  of  St 
Mary  Magdalen  was  and  remained  vacant  for  eighteen 
calendar  months  after  the  said  James  Sydney  Darvell 
ceased  to  be  such  stipendiary  curate;  —  that  it  does  not 
sufficiently  appear  how  or  in  what  way  the  said  period 
of  eighteen  calendar  months  in  the  said  second  plea 
menUonedi  is  computed,  or  at  or  from  what  date  such 
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period  commenced;  —  that  the  said  second  plea  is  argu*^  1850. 
menUtiye,  and  amounts  to  a  traverse  of  the  right  of  the 
said  John  George  Storie,  as  alleged  in  the  declaration, 
and  ought  to  have  concluded  to  the  country  ; — that  the  xhe  Bishop  of 
Bald  second  plea  does  not  sufficiently  deny,  or  confess  Wincbestkr. 
and  avoid,  the  declaration,  &c. 

The  thixd  and  fourth  pleas  were  also  demurred  to,  on 
similar  grounds. 


Manning^  Serjt  (with  whom  was  W.  H.  Cooke\  in 
support  of  the  demurrers,  (a)   It  is  clearly  not  compe- 


(a)  The  points  marked  for 
argument  on  the  part  of  the 
plaintiff^  were  aa  follows :  — 

'^Tluit  the  second  plea  is 
bad  for  the  followiog,  amongst 
other,  reasons^  —  first,  that 
die  defendant  cannot  counter- 
plead the  plaintiff  8  title,  the 
defendant  not  having  collated 
by  lapse, — secondly,  that  the 
plea  does  not  snfficiently  shew 
that  the  plaintiff  has  lost  the 
right  to  present,  or  that  the 
same  has  lapsed,  — thirdly, 
that  the  right  of  presentation 
could  not  lapse,  as  supposed  hy 
the  plea,  inasmuch  as  the  dis- 
trict church  waa  fiU^  and 
senred  hy  a  licensed  stipendiary 
curate  (see  the  statutes,  1  & 
2  Fict.  C.107.  s.  13^  2Si3Fict. 
e.  49.  9.  11.,  and  59  G.  3. 
c.  134.  s.  12.), — fourthly,  that 
the  plea  does  not  sufficiently 
shew  when  or  upon  what  event 
the  alleged  tide  of  our  lady  the 
Queen  to  present,  accrued, — 
fifthly,  that  the  plea  is  double 
and  repugnant,  in  relying  on 
the  resignation  of  the  church  of 
St.  Oilet,  and  also  on  the  re- 
acceptance  thereof,  aa  vacating 
the  district  church, -~  sixthly, 
that  the  plea  is  ambiguous  and 


uncertain, — seventhly,  that  th^ 
plea  does  not  traverse  or  confess 
and  avoid  the  declaration,  — 
eighthly,  that  the  plea  does  not 
shew  title  in  the  defendant,  or 
any  other  person  .through^ or 
under  whom  he  claims  or  acU, 

—  ninthly,  that  the  district 
church  is  not  alleged  to  be  full, 

—  tenthly,  that  the  plea  doeA 
not  shew  diat  the  acceptance  of 
the  church  of  SL  Giles  was  con- 
trary to  the  statute  1  &  9.  VicL 
0.  106.,  or  that  a  vacancy  was 
caused  thereby : 

«*  That  the  third  and  fourth 
pleas  respectively  are  bad,  for 
the  following,  amongst  other, 
reasons,  —  first,  that  the  de- 
fendant cannot  counterplead  the 
plaintiff's  title,  —  secondly,  that 
the  pleas  do  not  shew  that  the 
plaintiff  has  lost  the  right  to 
present,  or  that  it  had  lapsed, 
or  devolved  to,  or  is  vested  in, 
any  other  person,  —  thirdly, 
that  the  pleas  do  not  shew 
when  or  how  the  district  church 
became  vacant,  or  that  it  was 
vacant  for  eighteen  months  be- 
fore a  presentation  or  disturb- 
ance/—  fourthly,  that  the  dis- 
trict church  is  not  alleged  to 
be  full,  —  fifthly,  that  the  pre- 
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1850.  tent  to  the  bishop  to  counterplead  the  title  of  the 
■  plaintiff^  as  patron,  by  setting  up  the  Queen's  title  by 

Storjb  lapse.  The  leading  case  upon  this  subject  is  that  of 
The  Bishop  of  ^Ivis  v.  The  Archbishop  of  York.{a)  There,  Sir  William 
Wi.\cHJ»TRiu  Ehis  brought  a  quare  impedit  to  present  to  the  church 
of  Badioorth,  and  declared  that  Sir  Gervas  Elvis,  Knt., 
was  seised  of  the  manor  of  Sanby,  to  which  the  said  ad- 
vowson  was  appendant  in  fee,  and  held  the  same  of  the 
King,  and,  so  seised,  did  present  one  George  Turpin,  his 
clerk,  who  was  admitted  and  instituted,  &c. ;  that  the 
said  Sir  Gervas,  so  seised,  was  attainted  of  felony,  and 
executed  (4);  that,  by  force  thereof,  the  King  was  seised 
of  the  said  manor  eul  quod  &c.,  in  fee,  in  right  of  his 
crown,  and,  so  seised,  did  grant  the  manor  and  ad- 
vowson  thereunto  belonging,  to  the  plaintiff  and  his 
heirs,  adeo  plene  et  integriy  Sfc, ;  and  that,  by  virtue 
thereof,  he  entered,  and  was  seised  thereof  in  fee,  and, 
so  being  seised,  the  church  became  void,  by  the  death 
of  Turpin,  whereby  it  belonged  to  the  plaintiff  to 
present,  and  the  defendants  did  disturb  him,  &c  The 
archbishop, — confessing  the  seisin  of  Sir  Gervas  Elvis, 
and  the  presentation  of  Turpin,  and  the  attainder  and 

sentation  was^  not  subject  to  is  bad^  —  eleventhly,  because  it 
lapse  during  the  licence  and  does  not  shew  that  the  accept- 
incumbency  of  the  stipendiary  ance  of  the  church  of  St.  Gilet 
curate, — sixthly,  that  the  pleas  was  contrary  to  the  statute 
do  not  traverse  or  confess  1  &  2  Vict,  c,  106., — twelfthly, 
and  avoid  the  declaration, —  that  the  re-admission,  institu- 
seventhly,  that  the  pleas  are  tion,  and  induction  to  the  church 
vague^  ambiguous,  and  uncer-  of  St,  Giles,  and  the  time  there- 
tain,  —  eighthly,  that  the  pleas  of,  respectively,  were  imma- 
are  wholly  irrelevant, — ninthly,  terial,  and  that  the  plaintiff 
that  the  pleas  do  not  shew  title  could  not  take  issue  thereon." 
in  the  defendant,  or  other  per-  (a)  Hobart,  315.,  Sir  IF. 
son  under  whom  he  claims  or  Jones,  4.,  per  nom,  Hellwaye* 
acts,  — tenthly,  that  the  pleas  <Sf  Archevesque  de  Yorke  AL 
do  not  shew  that  any  person  (6)  As  to  the  share  of  Sir 
other  than  the  plaintiff  has  ever  Gervas  Helwis  in  the  murder  of 
presented  to  the  said  district  Sir  Thomas  Oiwrbury,  see  Un- 
church, or  elected  so  to  do :  con's  Works,  by  Birch,  Vol.  1 V. 
"  And  that  the  fourth  plea  p.  460.,  Vol.  VI.  pp.  107,  8. 
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execution,  as  the  plaintiff  had  set  forth  in  his  declara-  1850. 
tioD,  —  pleaded,  that,  by  virtue  of  the  said  attainder,  — 
the  King  was  seised  of  the  manor  ad  quod&Cpy  in  fee,  in  ^ 
right  of  his  crown,  and,  so  seised,  the  church  became  The  Bishop  of 
Toid  by  the  death  of  Turpin,  whereby  the  King,  to  the  Winchester. 
church,  being  void,  did  present  to  the  said  archbishop, 
Tliomas  Bishop,  whom  he  caused  to  be  admitted,  in- 
stituted, and  inducted,  as  it  was  lawful  for  him  to  do, 
&c  :  whereupon  the  plaintiff  demurred.    Lord  Hobart, 
in  delivering  judgment,  after  having  adverted  to  the 
form  of  pleading  for  the  ordinary  and  incumbent  at 
common  law,  proceeds,  —  "Now  we  will  see  how  it 
stands  this  day,  and  what  change  is  made  by  the  statute 
25  E.  3.  c.  7.,  pro  cleroy  stat.  3.,  and  what  is  the  true 
meaning  and  use  of  that  law,  which  is  thus : — When  an 
archbishop,  bishop,  or  other  ordinary,  hath  given  a 
benefice  of  right  devolute  unto  him  by  lapse  of  time, 
and  after  the  King  presenteth,  and  taketh  his  suit  against 
the  patron,  who  percase  will  suffer  that  the  King  shall 
recover  without  action  tried,  in  deceit  of  the  ordinary, 
or  the  possessor  of  the  said  benefice,  that,  in  such  cases, 
and  in  all  other  cases  like,  where  the  King's  right  is  not 
tried,  the  archbishop,  or  bishop,  ordinary,  or  possessor, 
shall  be  received  to  coimterplead  the  title  taken  for  the 
King,  and  to  have  his  answer,  and  to  shew  and  defend 
his  right  upon  the  matter,   although   that  he  claim 
nothing  in  the  patronage  in  the  case  aforesaid.  The 
particular  cause  of  this  law,  is,  for  the  relief  only  of 
the  ordinary  that  hath  collated  by  lapse,  and  of  the 
clerk  that  is  so  collated,  that  they  may  both  plead  to 
the  title  against  the  Bang ;  which  when  you  consider,  it 
was  a  necessary  la,w  as  against  the  King  more  than 
against  common  patrons ;  for,  the  King  not  being  bound 
by  lapse  of  time,  if  the  common  patron  suffered  a  lapse, 
and  the  bishop  collated  lawfully,  yet,  if  the  King,  pre- 
tending himself  patron,  brought  a  quare  impedit  against 
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1@50.      the  ordinary  and  incumbent,  there  was  no  means  for 
-      them  to  save  themselves,  since  they  could  not  deny  the 
Storib      King's  title,  and  maintain  tlie  patron's,  in  whose  default 


of  like  nature  are  rather  remedied  by  letter  than  equity. 
And  therefore,  first,  in  the  case  of  lapse,  a  common 
person  might  by  practice  have  turned  out  a  lawful 
collatee  in  one  only  case,  and  that  was  this :  A  common 
person,  no  true  patron,  presents  within  six  months,  and 
the  true  patron  himself  presents  not  in  time,  whereupon 
the  ordinary  collates  by  lapse,  against  whom  the  pre- 
tender brings  a  quare  impedit,  because  his  clerk  was  re- 
fused, wherein  he  must  needs  prevail  if  his  title  be  good  : 
and  it  must  be  taken  for  good,  because  neither  ordinary 
nor  incumbent  could  deny  it ;  for,  de  non  apparentibus  et 
de  non  existentibusy  eadem  est  ratio.  This  is  one  of  the 
Uke  cases  meant  in  the  statute ;  for,  in  all  other  cases, 
the  lapse  is  an  equal  title  against  all  common  persons. 
But  the  commonest  like  case,  and,  that  which  extends 
furthest,  is,  the  purview ;  for,  every  incumbent  that  is 
called  a  possessor,  as  well  by  presentment  as  by  colla- 
tion, is  allowed,  by  the  words  of  the  law,  to  counterplead 
the  King's  title,  and  to  shew  and  defend  his  own  right 
upon  the  matter,  though  he  claim  notliing  in  the  pa- 
tronage in  the  case  aforesaid.  Note  all  the  words,  for 
they  have  all  their  weight;  for,  first,  the  incumbent  must 
be  a  possessor;  so  that,  if  he  have  his  presentation, 
admission,  and  institution  upon  the  lawful  title,  yet  re- 
mains, as  he  was  before,  under  the  mischief  of  the 
common  law,  because  he  is  not  a  possessor,  according 
to  the  letter  of  the  law,  till  induction.  Again,  I  say, 
that,  though  he  be  a  possessor,  he  must,  by  the  letter 
and  meaning  of  this  law,  as  well  shew  and  defend  his 
own  right,  as  counterplead  his  adversary's.  And  there- 
fore clearly  he  cannot  make  himself  parson  impersonee 
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of  the  presentation  of  J.  S.,  and  defend  himself  by  the  1850. 

title  of  J.  Z>.,  under  whom  he  claims  not,  though  that   

were  sufficient  to  destroy  the  plaintiff's  title,  by  con- 
fesfflng  and  avoiding,  or  the  like ;  neidier  can  he  conn-  The  Bishop  of 
terplead  the  plaintiff's  title,  but  must  also  make  a  title  Winchmter. 
to  himself,  by  the  word  and  meaning  of  this  law, — 
which  I  speak  not  to  bind  the  incumbent  by  the  patron's 
plea,  whereof  I  will  speak  hereafter,  when  I  come 
to  the  incumbent's  plea.    But,  touching  the  ordinary's 
plea  upon  this  statute,  I  hold  plainly  that  he  can  no 
otherwise  plead  than  he  could  at  the  common  law,  but 
only  where  he  hath  collated  actually  by  lapse;  for, 
though  the  incumbent  of  presentation  be  also  admitted 
to  plead,  by  the  meaning  of  this  law,  under  the  word 
Mike  case,' — because  the  case  is  like  indeed, — yet  the 
ordinary's  case  before  actual  collation,  is  no  ways  like  in 
case ;  for,  he  hath  gotten  no  interest  for  himself,  nor 
his  clerk,  in  the  church.    And,  therefore,  if  the  in- 
cumbent instituted  only  at  the  presentation  of  anothen 
«  be  not  within  the  relief,  much  less  shall  the  ordinary, 
that  hath  no  interest,  but  an  office  only,  that  ought  to 
be  indifferent  to  all  patrons,  and  maintain  no  side." 
That  authority  was  recognised  in  the  recent  case  of 
Apperley  v.  Tlie  Bishop  of  Hereford  (a),  where  it  was 
held,  that  the  ordinary  cannot,  before  he  has  collated, 
counterplead  the  patron's  title.    This  objection  applies 
to  all  the  pleas. 

The  next  objection  to  the  second  plea,  is,  that  it 
docs  not  sufficiently  shew  that  the  plaintiff  has  lost  the 
right  to  present,  or  that  there  Las  been  any  lapse.  It 
is  difficult  to  see  what  answer  can  be  given  to  that. 
[/riTcfe,  C.  J.  You  contend,  that,  until  the  licence  is 
revoked,  the  church  continues  full.  H.  Hill.  The 
real  question  is,  whether  the  district  church  was  filled 


(a)  9  BingK  681.,  SM.S^  Seott,  102. 
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1850.      by  the  incumbent  of  the  mother  church.    The  de- 
— — —      fendant8  will  mainly  rely  on  the  58  G.  3.  c.  45.  ss,  13.  21 
>oRiB         25.,  and  67.,  and  59  G.  3.  c.  134.  ss.  12,  13.  19.] 
The  Bishop  of     ^be  58  (?.  3.  c.  45.  s.  13.  enables  the  commissioners 
WiNcuESTEK.  to  grant  money  for  the  building  of  additional  churches 
in  parishes  of  certain  population,  and  in  want  of  ac- 
58Cr.  3.C.45.  commodation.    The  2l8t  section  enacts  "  that,  in  any 
21.  case  in  which  the  said  commissioners  shall  be  of  opi- 

nion that  it  is  not  expedient  to  divide  any  populous 
parish  or  extra-parochial  place  into  such  complete,  se- 
parate, and  distinct  parishes  as  aforesaid,  but  that  it  is 
expedient  to  divide  the  same  into  such  ecclesiastical 
districts  as  they,  with  the  consent  of  the  bishop,  sig- 
nified under  his  hand  and  seal,  may  deem  necessary 
for  the  purpose  of  affording  accommodation  for  the 
attending  divine  service  according  to  the  rites  of  the 
united,  church  of  England  and  Ireland^  to  persons  re- 
siding therein,  in  the  churches  and  chapels  already 
built,  or  in  additional  churches  or  chapels  to  be  built 
therein,  and  as  may  appear  to  such  commissioners  to  be 
convenient  for  the  enabling  the  spiritual  person  or  per- 
sons, who  may  serve  such  churches  or  chapels,  to  per- 
form all  ecclesiastical  duties  within  the  districts  attached 
to  such  respective  churches  and  chapels,  and  for  the  due 
ecclesiastical  superintendence  of  such  district,  and  the 
preservation  and  improvement  of  the  religious  and 
moral  habits  of  the  persons  residing  therein,  —  the  said 
commissioners  shall  represent  such  opinion  to  His  Ma- 
jesty in  council,  and  shall  state  in  such  representation 
the  bounds  by  which  such  districts  are  proposed  to  be 
described ;  and  if  thereupon  His  Majesty  in  council 
shall  think  fit  to  direct  such  division  to  be  made,  such 
order  of  His  Majesty  in  council  shall  be  valid  and  good 
in  law  for  the  purpose  of  effecting  such  division ;  or,  in 
any  case  in  which  the  said  commissioners  shall  be  of 
opinion  that  it  is  not  expedient  to  make  any  such  di- 
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vision  into  such  ecclesiastical  districts  as  aforesaid,  the  1850. 
said  commissioners  may  build,  or  aid  the  building  of,  any  — 
additional  chapels  In  any  such  parishes  or  extra- paro- 
chial  places,  to  be  served  by  curates  to  be  respectively  The  Bishop  of 
nominated  and  appointed  by  the  respective  Incumbents  W^^JHEarBa. 
of  the  churches  of  the  respective  parishes  or  extra- 
parochial  places,  and  licensed  by  the  bishop  of  the 
diocese ;  such  curates  to  be  paid  such  salaries  as  shall 
be  assigned  by  the  said  commissioners,  under  the  pro- 
visions of  this  act,  In  manner  hereinafter  directed."  The  Section  29. 
22nd  section  enacts  "that  the  several  new  parishes 
created  by  any  such  complete  division  as  aforesaid,  and 
also  the  several  districts  of  any  parish,  or  extra-parochial 
place,  where  any  such  division  thereof  shall  have  been 
80  made  as  aforesaid,  shall  be  ascertained  and  marked 
out  by  described  bounds,  and  the  description  of  such 
bounds  shall  be  InroUed  In  the  high  court  of  Chancery, 
and  be  registered  in  the  office  of  registry  of  the  diocese, 
and  notice  thereof  given  In  such  manner  as  the  com- 
missioners shall  deem  necessary  and  direct  for  that 
purpose."    By  s.  23.  the  King  in  council  is  authorised 
to  alter  such  boundaries.     The  24th  section  enacts  Section  24. 
"  that  such  boundaries  shall  continue,  and  be,  the  bound- 
aries of  such  parishes  or  districts  respectively,  unless  »o 
altered,  and  such  districts  shall  thereupon  become  and 
be  called  district  parishes,  by  such  names  as  shall  be 
given  to  them  respectively  in  the  Instrument  so  inroUe'd 
as  aforesaid,  and  shall  become  and  be  separate  and 
distinct  district  parishes,  and  the  churches  and  chapels 
respectively  assigned  to  such  districts,  shall,  when  duly 
consecrated  for  that  purpose,  become,  and  be,  the  district 
parish  churches  of  such  district  parishes,  for  all  purposes 
of  ecclesiastical  worship,  and  performance  of  ecclesias- 
tical duties,  and  as  to  all  marriages,  christenings, 
chuTchings,  and  burials,  and  the  registry  thereof,  re- 
spectively, within  the  same,  and  in  relation  to  all  fees, 
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Section  25. 


1850.      oblationfl^  and  offerings,  and  the  demanding,  suing,  and 

  prosecuting  for,  and  recovering  the  same,  and  as  to  all 

Storie  other  purposes  whatsoever,  save  and  except  as  is  in  this 
TheBiBhopof  particularly  excepted."  The  25th  section  enacts 
WiKOHESTBB.  "that  cvcry  church  and  chapel  built,  or  acquired,  under 
the  provisions  of  this  act,  and  appropriated  to  any  such 
district  parish  so  made  under  the  provisions  of  this  act, 
shall  be  deemed  a  perpetual  curacy,  and  shall  be  con- 
sidered in  law  as  a  benefice  presentative,  so  far  only  as 
that  the  licence  thereto  shall  operate  in  the  same  man- 
ner as  institution  to  any  such  benefice,  and  shall  render 
voidable  other  livings,  in  like  manner  as  institution  to  any 
such  benefice ;  and  the  spiritual  person  serving  the  same, 
shall  be  deemed  the  incumbent  thereof ;  and  such  in- 
cumbents shall  have  perpetual  succession,  and  shall  be, 
and  are  hereby  declared  to  be,  bodies  politic  and  cor- 
porate, and  may  receive  and  take  such  endowments  in 
lands  or  tithes,  or  both,  or  any  such  augmentation,  as 
shall  be  granted  to  them  or  their  successors ;  and  all 
such  incumbents,  and  all  persons  presenting  or  appoint- 
ing any  such  incumbents,  shall  respectively  be  subject 
to  all  jurisdictions  and  laws  ecclesiastical  or  common, 
and  to  all  provisions,  regulations,  penalties,  and  for- 
feitures contained  in  any  acts  of  parliament  in  force 
relating  thereto  respectively ;  and,  in  case  of  any  failure 
or  neglect,  in  not  presenting  or  nominating  any  such 
incumbent  for  the  space  of  six  months,  such  presentation 
or  appointment  shall  thereupon  lapse,  as  in  cases  of 
actual  benefices."  And  the  67th  section  enacts  "  that  the 
nomination  or  appointment  of  the  spiritual  person  to 
serve  all  such  district  churches  and  chapels,  shall  belong 
to  the  patron  of  the  church  of  the  parish  or  extra-paro- 
chial place  out  of  which  such  district  shall  be  taken ; 
and  the  spiritual  person  so  presented  and  instituted  or 
licensed  (as  the  case  may  be)  by  the  bishop  of  the 
diocese,  shall  be  subject  to  the  same  jurisdiction  and 
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Tisitation  as  the  incumbent  of  the  parish  now  is."    The  1850. 
12th  section  of  the  59  (?.  3.  c.  134.  enacts  ''that  all 
chnrches  which  shall  be  built,  or  acquired,  under  the 
provisions  of  the  said  act  (58  G.  3.  c.  45.)  or  this  act,  The  Bishop  of 
whether  belonging  to  parishes  completely  divided,  or  Winchebteb. 
to  district  parishes,  shall,  immediately  after  the  con- 
secration thereof,  become  and  be  deemed  to  be,  and  be,  if^'/'ig 
district  benefices  and  churches  for  all  ecclesiastical  pur- 
poses: provided  always,  that,  during  the  incumbency 
of  the  then  existing  incumbent  of  the  parish,  except  as 
hereinafter  excepted,  such  churches  shall  be  served  by 
licensed  stipendiary  curates,  appointed  by  the  existing 
incumbent,  and  subject  to  all  the  laws  in  force  re- 
lating to  stipendiary  curates,  except  as  to  the  assigning 
salaries  to  such  curates  by  the  bishop  of  the  diocese ; 
and  every  such  existing  incumbent  shall,  until  his 
death  or  other  avoidance,  continue  to  hold  all  the 
churches  of  the  several  di;i^isions  of  his  parish  as  if 
they  were  one  church,  unless  he  shall  voluntarily  resign 
one  or  more  of  them ;  any  statute  or  law  against  plu- 
rality of  benefices,  or  anything  contained  in  the  said 
recited  act  or  any  other  act  or  acts  of  parliament,  to 
the  contrary,  notwitlistanding."    The  13th  section  pro-  Section  IS. 
vldes  and  enacts  "  that  the  right  of  presentation  and 
appointment  of  the  spiritual  persons  to  be  the  respective 
incumbents  of,  or  to  serve,  the  churches  of  the  several 
parishes  created  by  the  complete  division  of  any  parish, 
under  the  provisions  of  the  said  recited  act  or  this  act, 
sliall,  in  every  case,  belong  to  the  patron  of  the  church  of 
the  original  parish ;  and  the  exercise  of  such  right  of 
presentation  or  appointment  shall  commence  on  the 
death,  or  other  avoidance,  of  the  existing  incumbent, 
except  in  any  case  in  which  the  division  of  any  parish 
Aall  have  been  made,  or  in  which  the  commissioners 
shall  have  declared  their  intention  of  dividing  any 
parish,  before  or  during  any  avoidance,  in  which  cases 
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1850.      the  exercise  of  such  right  of  presentation  or  appomt- 
— —      ment  shall  commence  upon  the  consecration  of  the 
Stoeie      church  or  churches  respectively  of  any  such  division ; 
The  Bishop  of  and  the  several  churches  erected  in  and  for  such  di- 
WiNCHESTKR.  yisions  respcctivcly,  shall,  immediately  upon  consecra- 
tion, become  benefices,  and  subject  to  all  the  laws  in 
force  concerning  presentations  and  appointments  to 
benefices  and  churches,  and  lapse,  and  all  other  laws, 
provisions,  and  regulations  relating  to  the  holding  of 
benefices  and  churches:   provided  always  that  the 
spiritual  care  and  superintendence  of  every  parish  so 
divided,  during  avoidance,  shall,  until  incumbents  shall 
have  been  presented  or  appointed  for  the  divisions 
thereof,  continue  in  the  spiritual  person  who  shall  be 
,  the  incumbent  of  the  original  parish ;  and  such  spiritual 
person  shall  receive  all  emoluments  accruing  and  arising 
Section  19.     within  the  parish  during  such  superintendence."  And 
the  19th  section  enacts  "that  no  chapel  built,  or  ac- 
quired, under  the  provisions  of  the  said  recited  act, 
which  shall  be  situate  in  any  district  parish  made  a 
parish  for  ecclesiastical  purposes  under  the  provisions  of 
the  said  recited  act,  and  which  shall  not  be,  or  be  made, 
the  church  of  such  district,  shall  be,  or  be  deemed  to  be, 
a  perpetual  curacy,  or  be  considered  in  law  as  a  benefice 
presentative,  under  the  provisions  of  the  said  recited 
act."    Reliance  will  also  probably  be  placed,  on  the 
1  &  2  Fict.     otlicr  side,  upon  the  4th  section  of  the  1  &  2  Vict 
c.  107.  *.  4.        107.9  which  enacts,  "  that,  except  as  thereinafter  pro- 
vided, no  spiritual  person  holding  a  benefice  with  a 
population  of  more  than  three  thousand  persons,  shall 
accept  and  take,  and  hold  therewith,  any  other  benefice 
having,  at  the  time  of  his  admission,  institution,  or 
being  licensed  thereto,  a  population  of  more  than  five 
hundred  persons ;  nor  shall  any  spiritual  person  holding 
a  benefice  with  a  population  of  more  than  five  hundred 
personsi  accept  and  take,  to  hold  therewith;  any  other 
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benefice  having,  at  the  time  of  his  admission,  Institu-  1850. 

tion,  or  being  licensed  thereto,  a  population  of  more   

than  three  thousand  persons;  nor  shall  any  spiritual  Storib 
person  hold  together  any  two  benefices,  if,  at  the  time  The  Bishop  of 
of  his  admission,  institution,  or  being  licensed  to  the  Wikohesteb. 
second  benefice,  the  value  of  the  two  benefices  jointly 
duJl  exceed  the  yearly  value  of  1000/."  The  plain tifi*, 
however,  relies  upon  the  13th  section  of  the  1  &  2  VicL  Section  1 3. 
c.  107.,  which  enacts,  "  that,  in  all  district  churches  and 
district  chapelries,  the  licence  of  the  stipendiary  curate 
appointed  to  serve  the  chapel  of  such  chapelry,  shall 
not  be  rendered  void  by  the  avoidance  of  the  church  of 
the  parish,  or  district  parish,  in  which  such  chapel  is 
ntuate,  unless  the  same  shall  be  revoked  by  the  bishop 
of  the  diocese  imder  his  hand  and  seal ;  but  such  licence 
shall  continue  in  force,  imless  otherwise  directed,  as 
aforesaid,  by  such  bishop,  notwithstanding  the  avoid- 
ance of  the  church  of  the  parish  or  district  parish,  any 
statute,  law,  canon,  or  usage  to  the  contrary  notwith- 
standing." That  modifies  the  provisions  of  the  former 
statutes :  it  dispenses  with  the  necessity  of  a  new  ap- 
pointment. The  eflfect  of  the  statute  is,  to  make  the 
stipendiary  curate  the  incumbent.  On  the  death  or 
avoidance  of  the  incumbent,  the  interest  of  the  sti- 
pendiary curate,  would,  but  for  the  1  &  2  Vict.  c.  107. 
s.  13.,  be  gone.  The  effect  of  that  section  is,  to  make 
him  continue  curate  until  a  new  one  has  been  presented 
to  the  bishop  to  be  licensed.  The  incumbent  has  ap- 
pointed a  stipendiary  curate  to  the  district  church :  the 
incumbent  dies,  or  resigns:  the  consequence  is,  that 
the  patron  must  present  to  the  mother  church,  and  maj/ 
present  a  proper  curate  to  the  district  church ;  but, 
until  he  does  so,  the  stipendiary  curate  continues  to  be 
the  curate  of  the  district  church.  [^Alaule,  J.  Here, 
the  church  of  St.  Gilesy  CamberweU,  is  vacated, — does 
that  vacate  the  district  church  of  St,  Mary  Magdalen^ 
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1850.      Feckhamf]    No  :  the  statute  1  &  2  Vict.  c.  107.  13. 

  prevents  that.    IMaule,  J.    The  patron  has  a  right 

Storib      iq  present ;  and  the  bishop  may  revoke  the  licence  of 
The  Bishop  of  ^'^^  stipendiary  curate:  is  the  curacy  full?]  Yes. 
WiNOHssrn.  [^Maule,  J.    Full  of  a  person  who  may  at  any  moment 
be  turned  out !] 

The  next  ground  of  objection  to  the  pleas,  is,  that  it 
is  not  suflSciently  shewn  when,  or  upon  what  event,  the 
title  of  the  Queen  to  present  accrued.  It  does  not 
appear  whether  it  is  the  avoidance  or  the  notice  that 
is  relied  upon  as  the  starting  point  from  which  the 
eighteen  months  are  to  run.  [^Maule,  J.  That  b 
immaterial,  the  latest  of  those  events  being  remote 
enough.  If  the  time  runs  from  the  resignation,  the 
allegation  must  be  taken  to  mean  that ;  if  from  the 
notice,  it  means  that :  whatever  is  unnecessary,  will  be 
rejected  as  surplusage.] 

Huffh  Hill  (with  whom  was  Sumner),  for  the  de- 
fendant, (a)    On  the  face  of  the  declaration,  the  plain- 


(a)  The  points  marked  for 
argument  on  the  part  of  the 
defendant,  were  as  follows :  — 

"  That  the  facts  admitted  on 
the  pleadings  being,  that  the 
district  church  of  St.  Mary 
Magdalen  was  carved  out  of 
the  plaintiff's  vicarage  of  the 
parish  of  St,  Giles,  under  the 
58  G.  3.  c.  45.  and  59  G.  3. 
0.  1 34.^  that  Mr.  Darvell  was 
then  appointed  and  licensed 
stipendiary  curate  of  the  dis- 
trict church,  that  the  plaintiff 
resigned  the  mother  church, 
and  was,  upon  his  own  pre- 
sentation, re-instituted  and  in- 
ducted thereto  more  than  eigh- 
taen  months  before  he  presented 
to  the  district  church,  Mr.  Dar* 


veil  having  resigned  the  sti- 
pendiary curacy  of  tlie  district 
church  in  the  interval,  but  no 
perpetual  curate  having  been 
appointed  thereto,  —  first,  the 
district  church  became  vacant, 
either  by  the  plaintiff's  resigna- 
tion of  or  re-institution  and 
induction  to  the  mother  church, 
—  secondly,  and  this  though 
Mr.  Darvell  was,  at  both  those 
times,  stipendiary  curate  of  the 
district  church,  —  thirdly,  con« 
sequently,  that,  no  perpetual 
curate  having  been  appointed 
within  eighteen  months,  the 
district  church  lapsed  to  the 
crown  under  the  58  G.  5.  c.  45* 
9.  25,,  ~  fourthly,  that  the 
enactment  (1  &  2  Fict,  c  107. 
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tiff  shews  that  he  is  both  patron  and  incumbent    He  1850. 

allies  that  he  resigned  the  living  of  St  Giles,  Camber^  

well,  but  not  the  district  church  of  St.  Mary  Magdalen.  Stobib 
[Maide,  J.  Though  he  might  resign  the  district  church  tjj^  Bishop  of 
without  resigning  the  mother  church,  he  could  not  Wiwohbstwu 
resign  the  latter,  and  retain  the  former.]  It  is  sub- 
mitted that  he  could.  Being  possessed  of  the  in- 
cumbency of  St  Giles,  Dr.  Storie  was  disqualified 
from  being  presented  to  the  district  church.  His  in- 
cumbency of  the  mother  church  having  ceased  on  his 
resignation,  he  is  expressly  prevented  from  holding 
the  district  church,  by  the  1  &  2  Vict  c.  106.  s.  11., 
wUch  enacts,  "that,  if  any  spiritual  person  holding 
any  cathedral-preferment  or  benefice,  shall  accept  any 
other  cathedral-preferment  or  benefice,  and  be  ad- 
mitted, instituted,  or  licensed  to  the  same,  contrary  to 
the  provisions  of  this  act,  every  cathedral-preferment 
or  benefice  so  previously  held  by  him,  shall  be  and 
become  ipso  facto  void,  as  if  he  had  died  or  had  resigned 
the  same,  any  law,  statute,  canon,  usage,  custom,  or 
dispensation  to  the  contrary  notwithstanding."  Dr. 
Storie  resigns  St,  Giles's :  he  presents  himself  dc  7iovo 
to  St.  Giles.  Mr.  Darvell  resigns  the  district  church  ; 
Dr.  Storie  then  presents  himself  to  the  district  cliurch. 
[Maule,  J.  He  thereby  vacates  St.  Giles,']  Only  if 
his  holding  the  two  livings  is  incompatible  with  the 
21  H.  8.  c.  13.    l^Maulc,  J.  No  doubt,  these  two  livings 

4.  13.),  that,  in  all  district  not  prevent  the  district  church 
churchea  and  district  chapelries,  becoming  vacant,  or  lapse  to 
the  licence  of  the  stipendiary  the  crown  taking  place,  under 
curate  appointed  to  serve  the  the  circumstances  stated,  — 
chapel  of  such  chapelry,  shall  fifthly,  that  it  is  perfectly  corn- 
not  be  rendered  void  by  the  petent  to  the  defendant  to  set 
avoidance  of  the  church  of  the  up  the  title  of  the  crown  to 
parish  or  district  parish  in  present  by  way  of  lapse,  in 
which  each  chapel  is  situate,  opposition  to  the  title  of  the 
unless  the  same  shall  be  revoked  plaintiff,  —  sixthly,  that  the 
by  the  bishop  of  the  diocese^  pleas  are  good  in  point  of 
under  his  hand  and  seal^  does  form." 
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1850.      cannot  be  held  together:  it  is  the  first  that  is  void. 

  There  is  nothing  to  prevent  Dr.  Storie  from  holding  St, 

Storib      Mary  Magdalen,  giving  up  St.  Giles.!  It  is  submitted. 
The  Bishop  of  ^^^U  on  Dr.  Storie^a  resignation  of  St.  Giles,  St  Alary 
WiKCHBSTBB.  Moffdalen  was  not  full  of  Mr.  Darvell,  so  as  to  prevent 
a  lapse. 

Although  it  is  true  that  the  ordinary  cannot,  as 
against  the  patron,  counterplead  by  a  lapse  to  himself,  yet 
the  case  is  diflFerent  where  the  lapse  is  to  the  crown. 
In  WatsorCa  Clergyman's  Law(fl),  it  is  said:  *^  After  a 
church  is  lapsed  to  the  bishop  or  archbishop,  it  concerns 
them  to  take  advantage  thereof  with  all  speed,  lest  the 
benefit  be  lost;  for,  after  a  church  is  lapsed  to  the 
immediate  ordinary,  if  the  patron  doth  present  before 
he  hath  filled  the  church,  the  ordinary  ought  to  receive 
his  clerk :  for,  lapse  to  the  ordinary  is  only  an  oppor- 
tunity of  executing  a  trust,  viz.  of  seeing  the  cure 
supplied,  in  case  of  the  patron's  neglect ;  which  being 
performed  by  the  patron  himself,  the  ordinary  can  take 
no  advantage  by  it :  11  H.  4.  80.  (i);  18  E.  3. 21.  a.  (c); 
13  E.  4.  3.(rf);  43  E.  3.  11.  a.(e);  Trin.  18  H.  7. 
Keilwey,  50.  And  by  Hobart,  in  Colt  and  Glovers 
case,  p.  154. ;  28  &  29  Eliz.  Beverley  v.  The  Bishop 
of  Canterbury  and  Cornwall  (g);  Doctor  8f  Student, 
I.  2.  c.  36.  If  one  hath  the  nomination,  and  another 
the  presentation,  and,  the  six  months  being  incurred, 
he  that  hath  the  presentation  only  presenteth  to  the 
bishop,  before  the  bishop  hath  taken  benefit  of  the 
lapse,  without  any  nomination  made  to  him,  in  such 
case  the  bishop  is  bound  to  admit  the  clerk,  as  the  clerk 
of  the  very  patron.    By  Doderidye,  in  his  Complete 


(a)  Edit.  1747,  p.  116, 117. 
(6)  T.UH.  4,fo.  79,  80, 
pi.  22. 

(c)  R.  V.  Bishop  of  Carlide, 
E.  18  E.  S,  fo.  21,  pL  37. 


{d)M.  \SE.  4,fo.  3,  p].  5., 
(e)  H.  43  E.  3,  fo.  10.  b., 
11.  a.,  pi.  3S. 

(g)  1  Anderson,  148. 
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Parson,  Lect.  12.  fo.  67.  Or,  though  the  patron  did  1850. 
not  present  within  his  six  months,  but  the  ordinary  did  ■ 
collate  before  the  expiration  thereof,  the  patron  is  Stobib 
not  thereby  barred  from  presenting,  but  may  present  The  Bishop  of 
af^r  the  six  months  be  expired,  and  his  clerk  ought  Wikobbstbb. 
to  be  received :  GreevLS  case  (a) ;  BoswelPs  case,  (b) 
But,  if  the  bishop,  in  such  case,  after  the  six  months, 
and  before  any  presentation  exhibited,  hath  made 
a  new  collation,  the  patron  is  barred :  2  Roll.  368. ; 
Co.  Litt.  344.  So,  though  lapse  be  incurred  to 
the  inferior  ordinary,  and  the  archbishop  doth  collate 
within  the  inferior  ordinary's  six  months,  the  patron's 
derk,  if  he  be  presented,  ought  to  be  received ;  because 
the  collation  of  the  metropolitan  is  tortious,  and  doth 
not  put  the  patron  to  his  quare  impedity  but  is  null,  and 
as  no  collation  to  the  patron :  By  Rolle,  in  his  Abridg- 
ment, Vol.  ii.  p.  368.  (e)  But  this  is  doubted  of,  and 
objected,  that  the  wrong  is  here  done  to  the  ordinary 
only,  and  not  to  the  very  patron.  11  iT.  4.  80.(rf) 
The  like  law,  if  lapse  be  accrued  to  the  metropolitan ; 
for,  then,  if  the  patron  present  to  the  inferior  oixli- 
nary,  whilst  the  church  remains  void,  he  is  bound 
to  receive  his  clerk,  and  the  metropolitan  is  barred : 
Booton  v.  The  Bishop  of  Rochester  (e) ;  Doctor  8f  Student, 
L  2.  c.  36.  But,  if  either  the  ordinary  of  the  diocese, 
or  metropolitan,  hath  collated  his  clerk,  whilst  the  turn 
was  respectively  theirs,  although  the  clerk  be  not 
mducted,  the  patron's  clerk,  if  after  that  presented,  is 
not  to  be  admitted.  Trin.  10  £liz.  Drjer,  277.  Or, 
if  the  inferior  ordinary,  after  the  time  is  gone  by  lapse 
to  the  metropolitan,  hath  collated  his  clerk  to  the 
benefice  that  is  in  lapse,  although  this  collation  be 


(a)  6  Co.  Rep.  22.  (d)  Suprd,  88. 

(6)  6  Co.  Rep.  50.  {e)  Hutton,  24. 

(c)  Translated,  17  Vin.  Abr. 
389,  pl.  4. 
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1850.      tortious  to  the  metropolitan,  yet  it  seems  that  it  takes 

  away  the  presentation  of  the  patron,  so  that  he  shall 

Stobib  jjqI;  present,  and  is  only  an  usurpation  upon  the  metro- 
The  Bishop  of  politan  :  By  Finch,  J.,  at  Somerset  assises ;  Sir  Francis 
WiNOHWTMB.  Popham  v.  The  Bishop  of  Bath  and  Wells,  2  Roll  350. 

368.  {a)  And  thereby  the  metropolitan  is  put  out  of 
possession,  and  driven  to  his  quare  impedit  Green^^ 
case,  6  Co,.  29.  b. ;  BoswelFs  case,  6  Co.  50. ;  Co.  Litt. 
344.  It  hath  been  a  question  whether  the  bishop 
ought  to  admit  the  patron's  clerk,  after  the  title  of 
lapse  is  passed  from  the  metropolitan  to  the  King. 
Trin.  10  Eliz.  Dyer,  277. ;  and  by  Hobart,  the  patron's 
presentation  takes  place,  after  the  church  is  lapsed  to 
the  King,  if  it  be  exhibited  to  the  ordinary  before  the 
King's :  in  Colt  and  Glover  v.  The  Bishop  of  Coventry^ 
Hobart,  157.  Because  the  patron's  right  to  present 
oontinueth  until  the  title  by  lapse  is  executed,  and 
the  King's  title  is  not  Tested  in  him  in  this  case 
absolutely,  as  other  titles  are,  but  conditionally,  viz. 
if  he  doth  present  before  the  patron  :  because  the  King 
hath  it  only  as  supreme  ordinary :  Button,  24.  But,  by 
others,  the  turn  by  lapse  is  so  vested  in  the  King,  that, 
if  the  patron's,  or  other  person's,  clerk  be  admitted  to  a 
church  after  'tis  come  to  the  King  by  lapse,  the  King 
by  quare  impedit  may  recover  the  presentment,  and 
remove  such  clerk.  Beverley  v.  The  Bishop  of  Canter-^ 
bury{b);  Baskervile's  case(c);  27  E.  3.  85. (^f);  The 
Bishop  of  LincoMs  case  (e) ;  Cumber  v.  The  Bishop  of 
Chichester,  cited  in  the  case  of  The  King  v.  The  Arch^ 
bishop  of  Canterbury  and  Prust.  (g)  And  this  latter 
opinion  is  taken  to  be  the  law."  In  2  Bla.  Comm. 
277.,  it  is  said :    "  If  the  bishop  doth  not  collate  his 

(fl)  17  Tin.  AbT.  319,  pL  6.  The  reference  in  the  text  is  to 

(6)  1  And.  148.  the  old  edition  of  Y.  B. 

(c)  7  Co.  RejK  28.  (c)  Owen,  89. 

(d)  M.  27  E.  3,  fo.  8,  pL  25.        (g)  Hetley,  124. 


IS  VICTORIA. 


own  clerk  immediately  to  the  living,  and  the  patron  1850. 
presents,  though  after  the  six  months  are  lapsed,  yet  his  — 
presentation  is  good,  and  the  bishop  is  bound  to  in-  Storib 
stitute  the  patron's  clerk :  for,  as  the  law  only  gives  the  jhe  Bishop  of 
bishop  this  title  by  lapse,  to  punish  the  patron's  Winohestbr. 
negligence,  there  is  no  reason,  that,  if  the  bishop 
himself  be  guilty  of  equal  or  greater  negligence,  the 
patron  should  be  deprived  of  his  turn.    If  the  bishop 
suffer  the  presentation  to  lapse  to  the  metropolitan, 
the  patron  also  has  the  same  advantage,  if  he  present 
before  the  archbishop  has  filled  up  the  benefice; 
and  that  for  the  same  reason.  Yet  the  ordinary  cannot, 
after  the  lapse  to  the  metropolitan,  collate  his  own 
derk,  to  the  prejudice  of  the  archbishop :  for,  he  had 
no  permanent  right  and  interest  in  the  advowson,  as 
the  patron  hath,  but  merely  a  temporary  one ;  which 
having  neglected  to  make  use  of  during  the  time,  he 
cannot  afterwards  retrieve  it.    But,  if  the  presentation 
lapses  to  the  King,  prerogative  here  intervenes,  and 
makes  a  difference ;  and  the  patron  shall  never  recover 
his  right  till  the  King  has  satisfied  his  turn  by  pre- 
sentation :  for,  nullum  tempus  occurrit  RegV*    In  17 
Vxntr\  Abridgment,  392.,  Presentation  (B.  c.  2.),  pi. 
4.,  it  is  said,  that,  "  when  a  lapse  is  in  the  King,  he 
is  not  compellable  to  present,  and,  till  he  presents,  the  or- 
dinary has  the  cure  de  animis  (a),  and  he  shall  provide  for 
it ;  so  the  difference  is  between  the  cura  animarum  and 
the  patronage :    Per  Doderidgey  J.,  1  RolL  R.  464.,  in 
the  case  of  Colt  v.  Glover. In  Watson^Q  Incumbent  (i), 
is  the  following  passage :  — "  Note,  that  neither  plain- 
tiff nor  defendant  may  have  judgment  or  execution,  but 
a  third  person,  that  is  no  party  to  the  suit ;  for,  if,  in 
the  debate  of  a  cause  betwixt  a  plaintiff  and  defendant, 
it  doth  appear  to  the  court,  either  by  the  declaration  of 

(a)  Sio  in  the  report  in  RoUe,  {b)  Page  288. 
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1850.      the  plaintiff,  or  by  pleading,  or  confession  of  the  parties^ 

  that  neither  of  them  hath  right,  but  the  presentation 

Storie  belongs  to  the  King,  the  court  may,  nay,  they  ought  to. 
The  Bishop  of  award  a  writ  to  the  bishop  for  the  King,  and  without 
WxN0HK8T£B«  prayer  on  the  part  of  the  King;  for,  the  court  and 
judges  are  the  King's  counsel."  Here,  the  plea  merely 
adds  to  the  facts  stated  in  the  declaration,  that  Dr. 
Storie  held  both  the  mother  church  and  the  district 
church  as  one  church,  being  together  of  a  greater  yearly 
value  than  1000/.,  whereby  the  church  of  St.  Mary 
,  Magdalen  became  vacant ;  and  that,  eighteen  months 
having  elapsed  since  the  resignation  by  Dr.  Storie 
of  the  church  of  St  Giles,  and  notice  thereof,  the  right 
to  present  vested  in  the  crown :  so  that,  by  reason  of 
the  prerogative  of  the  crown,  the  plaintiff  is  not  entitled 
to  recover.  It  is,  therefore,  not  like  the  case  of  a 
bishop  setting  up  the  title  of  a  private  individual.  In 
Apperley  v.  The  Bishop  of  Hereford,  the  bishop  pleaded, 
not  the  title  of  the  crown,  but  his  own  title  to  present 
by  lapse.  For  these  reasons,  it  is  submitted  that  Mr. 
Darvell  was  not  incumbent  so  as  to  prevent  a  lapse, 
that  the  title  to  present  was  in  the  crown,  and  that  it 
was  competent  to  the  bishop  to  plead  that. 

Manning,  Seijt.,  in  reply.  The  distinction  attempted 
to  be  set  up  between  the  present  case  and  Elvis  v. 
The  Archbishop  of  York,  on  the  ground  that  the  crown 
is  interested  here,  is  not  well  founded :  and,  in  truth, 
that  was  a  case  of  title  in  the  crown.  The  reason  why 
the  ordinary  is  not  permitted  to  counterplead,  is,  that 
he  is  a  stranger  to  the  advowson.  He  cannot  set  up 
the  jus  tertii :  and  the  rule  applies  with  equal  force  in 
the  case  of  the  crown,  as  in  the  case  of  a  subject. 
Besides,  a  mere  allegation  of  title  in  the  crown,  is  not 
enough  to  entitle  the  court  to  interfere  in  the  way 
suggested.    In  the  passage  last  cited  from  Watson^  the 
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learned  author  adds:  ''But  this  must  be  when  the  1850. 
King's  title  appears  so  clear  in  aUegatis  et  prohatis  to  — — 
the  court,  as  that  it  is  infallible  both  against  plaintiff  Storik 
and  defendant."  The  Bishop  of 

Cur.  adv.  vult.  M''inciii»teb. 


WiLBE,  C.  J.,  now  delivered  the  judgment  of  the 
court,  (a) 

We  have  considered  this  case,  and  we  are  of  opinion 
that  the  declaration  discloses  a  perfectly  good  title  in 
the  plaintiff  to  present,  and  that  the  pleas  afford  no 
answer.  We  consider  the  law  to  be  well  settled  hj  the 
case  of  Elvis  v.  llie  Archbishop  of  York,  confirmed  by 
ApperUy  v.  The  Bishop  of  Hereford^  viz.  that  it  is  not 
competent  to  the  bishop  to  counterplead  the  patron's 
title. 

With  regard  to  the  other  objection,  —  that  the  in- 
cumbent, being  in  possession  of  the  church  of  St  Giles, 
Camberwett,  could  not  be  admitted  to  the  church  of  St. 
Mary  Magdalen,  Pechham,  —  it  appears  to  be  quite 
clear,  according  to  the  doctrine  laid  down  by  this  court 
in  Apperley  v.  The  Bishop  of  Hereford,  that,  by  the 
admission  of  Dr.  Storie  to  the  church  of  St.  Mary 
Magdalen  (the  two  livings  being  together  worth  more 
than  1000/.  per  annum),  the  incumbency  of  St»  Giles 
became,  ipso  facto,  void.  We  are,  therefore,  of  opinion 
that  there  is  no  objection  to  the  admission  of  the  plain- 
tiflfs  clerk  on  that  ground,  and  that  the  pleas  are 
unquestionably  bad,  and  therefore  the  plaintiff  is  en- 
titled to  judgment. 

Judgment  for  the  plaintiff, 
(a)  WUde,  C.  J.,  Maute,  J.,  Cresswell,  J.,  and  Williams,  J, 
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Moss  and  Others  v.  Smith  and  Another. 


Jan.  17. 


,   ,  A  SSUMPSIT  on  two  pohcies  of  assurance. 

Aship,  valned  £\.     rw^t    n  t       i      i  .1  1 

atl  2^0002.  was  ^'^^  "^^^  count  was  upon  a  policy,  dated  the  4th 

insured  from  of  May,  1844,  for  1000/,  upon  the  ship  Alfred,  valued 

En^^Ze      12,000/.,  at  and  from  her  port  or  ports  of  loading  in 

freight,  valued  the  Pacific,  not  north  of  Lima,  to  her  port  or  ports  of 

at  4000^.,  was  discharge  in  the  United  Kingdom  :  Averment  of  a  total 

also  insured  .       ,  m  r 

by  a  separate  ^^^s,  by  perils  of  the  sea. 

policy :  the  The  second  count  was  upon  a  policy  of  the  same  date 
Sikd^'wi?  %  chartered  freight  in  the  said  ship  Alfred, 
a  full  cargo,  valued  at  4000/.,  at  and  from  Sidney,  New  South  Wales, 
consisting  iq  or  any  port  or  ports  in  the  Pacific,  not  north  of 
merchandise,  ^^^^s  to  her  port  or  ports  of  discharge  in  the  United 
was  com-  Kingdom :  Averment,  that  the  ship,  by  the  perils  and 
si^ess'of  ^  dangers  of  the  sea,  &c.  became  leaky  and  greatly  da- 
weather,  to  maged,  and  by  the  said  perils  and  dangers  the  said  ship 
put  back  to  became  wholly  lost  to  the  plaintiffs,  and  never  did 
whw^^the''  arrive  at  her  port  of  discharge ;  that  the  plaintiffs 
master,  find-  thereby  lost  the  freight  of  the  goods  on  board  the  said 
surve^^diat  ^'^^P'  thereupon  the  plaintiffs  gave  notice 
to  repair  her  of  the  premises  to  the  defendants,  and  then,  according 
so  as  to  enable  to  the  custom  of  merchants,  abandoned  and  renounced 
home^the"*^  all  their  interest  in  the  premises  to  the  defendants,  — » 
entire  cargo.  Notice  of  the  premises,  and  demand  of  payment. 

would  cost  a        ipj^^  declaration  also  contained  the  common  counts, 
sum  exceed- 
ing the  value       The  defendants  pleaded,  amongst  other  pleas,  thirdly, 

of  the  freight,  ^s  to  so  much  of  the  first  count  as  related  to  the  de- 

Aan^i^e^^**  fendants,  not  having  paid  or  made  good  the  partial  loss 
value  of  the 
ship  when 

repaired^  sold  her  :  Held,  not  a  total  loss  of  either  ship  or  freight. 
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and  damage,  pajrment  into  court  of  lOOZ.,  and  no  1850. 
damages  ultrct,  —  verification.   

Fourthly,  as  to  the  residue  of  the  causes  of  action  in 
the  first  count,  that  the  ship  was  not  wholly  lost ;  con-  Smith. 
dading  to  the  country. 

Seventhly,  as  to  so  much  of  the  second  count  as 
related  to  the  defendants'  not  having  paid  the  partial 
loss  by  reason  of  the  said  ship,  with  the  said  goods  on 
board,  being  lost,  as  attached  to  the  said  policy,  pay- 
ment into  court  of  1 50/.,  and  no  damages  ultri, — 
verification. 

Eighthly,  as  to  the  residue  of  the  causes  of  action  in 
the  second  count  mentioned,  that  the  said  ship  and  the 
sud  freight  were  not  wholly  lost,  &c. ;  concluding  to 
the  country. 

The  plaintiffs  joined  issue  on  the  fourth  and  eighth 
pleas,  and  replied  to  the  third  and  seventh,  that  the 
plaintiffs  had  sustained  damages  to  a  greater  amount, 
on  each  policy,  than  the  respective  sums  paid  into 
court ;  whereupon  issues  were  joined. 

The  cause  was  tried  before  JVilde,  C.  J.,  at  the  sittings 
in  London  after  Trinity  term,  1848. 

The  plaintiffs  were  mortgagees  of  the  ship  Alfred, 
of  716  tons.  The  defendants  were  three  of  the  di- 
rectors of  the  Marine  Insurance  Company,  The  policies 
were  effected  on  the  4th  of  May,  1 844,  —  the  one  upon 
the  ship,  valued  at  12,000/.,  the  other  upon  freight, 
valued  at  4000/.  The  Alfred,  sailed  from  London,  on 
the  8th  of  September,  1843,  on  a  voyage  to  Australia, 
and  thence  to  South  America,  whence  she  was  chartered 
to  bring  home  a  cargo  of  guano  or  saUpetre,  at  a  freight 
of  3/.  10*.  per  ton.  She  arrived,  in  the  beginning  of 
1844,  at  a  place  called  Cohaya,  on  the  South  American 
coast,  and  there,  between  the  22nd  of  June  and  the  4th 
of  July,  shipped  on  board  a  cargo  consisting  of  850  tons 
of  guano.    On  the  2nd  of  September,  she  arrived  at 
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1850.  Valparaiso^  where  she  took  on  board  a  quantity  of 
~—  dollars,  on  freight,  and  whalebone:  and,  oh  the  12th  of 
Decembevy  she  set  sail  for  England.  Between  the  2nd 
SuiTH.  and  the  29th  of  September^  she  encountered  a  groat  deal 
of  bad  weather,  and  sustained  considerable  damage.  On 
the  29  th  she  put  back,  and  she  arrived  at  Valparaiso  on 
the  19th  of  October. 

On  the  4th  of  November,  the  vessel,  having  been 
partially  unloaded,  was  surveyed  by  certain  oflScers  of 
Her  Majesty's  ship  Daphne,  then  at  Valparaiso.  They 
recommended  certain  repairs,  which  they  thought  would 
suffice  to  put  the  ship  in  a  condition  to  bring  home 
about  500  tons  of  her  cargo. 

Other  surveys  were  had,  on  the  14th  and  20th  of 
November,  by  the  port  surveyor  and  other  competent 
persons,  who  reported  that  it  was  necessary  to  take  out 
all  the  cargo,  and  who  estimated  the  repairs  that  would 
be  necessary  to  enable  the  vessel  to  proceed  to  England 
with  her  entire  cargo,  at  11,711  dollars,  and  the  ex- 
penses of  unloading  and  reloading  at  7608  dollars, 
making  together  19,319  dollars,  or  3710t  5^., — which 
would  exceed  the  value  of  the  freight,  but  would  be 
less  than  the  value  of  the  ship  when  repaired.  They 
further  reported,  that,  seeing  the  difficulty  of  raising 
money  at  Valparaiso,  and  of  obtaining  the  necessary 
workmen  and  materials  to  effect  the  repairs  which 
they  judged  necessary,  it  would  be  for  the  interest  of 
all  concerned  to  sell  the  ship  and  to  forward  the  cargo 
by  other  vessels.  The  ship  was  accordingly  sold,  by 
public  auction,  on  the  10th  of  April,  1845,  for  1734/., 
and  the  cargo  was  ultimately  delivered  at  Liverpool,  by 
three  other  vessels,  at  a  freight  of  4/.  \5s.  and  5/.  per  ton. 

The  purchaser  of  the  Alfred  repaired  her  at  an  ex- 
pense of  about  240/.  and  sent  her,  with  a  cargo  of  about 
600  tons,  to  Hamburgh^  where  she  arrived  on  the  16tb 
of  October,  1845, 
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On  the  part  of  the  plaintiffs,  it  was  insisted, — jfirst, 
that  there  was  a  constructive  total  loss  of  the  ship,  — 
secondly,  that,  supposing  there  was  not  a  total  loss  of 
the  ship,  there  was,  at  all  events,  a  total  loss  of  freight, 
to  the  extent,  at  least,  of  that  portion  of  the  cargo  which 
the  vessel  was  incompetent  to  carry  home. 

For  the  defendants,  it  was  contended  that  there  was 
no  total  loss  of  either  ship  or  freight,  and  that  enough 
had  been  paid  into  court  to  cover  the  average  loss,  — 
nr.  10  per  cent  on  the  ship,  and  15  per  cent  on  the 
freight  (a) 

The  lord  chief  justice  told  the  jury,  that,  if,  upon  the 
evidence  laid  before  them,  they  were  satisfied  that  the 
vessel  was  damaged,  by  perils  of  the  sea,  to  such  an 
extent  that  she  was  not  susceptible  of  repair,  so  as  to 
enable  her  to  perform  the  voyage,  save  at  an  expense 
which  would  exceed  her  value  when  repaired,  regard 
being  had  to  the  facilities  for  repair,  and  for  raising 
money  for  that  purpose,  at  Valparaiso,  and  the  time 
which  would  be  consumed  therein,  they  must  find  for 
the  plaintiffs,  as  for  a  total  loss  of  the  ship  ;  and  that, 
on  the  other  hand,  if  they  thought  that  the  vessel, 
w^hen  properly  repaired,  would  be  worth  more  than  the 
sum  expended  in  such  repairs,  the  plaintiffs  would  be 
entitled  to  recover  for  an  average  loss  only.  And,  as 
to  the  second  count,  he  told  them,  that,  if  they  tliought 
the  vessel  might  have  been  repaired  within  a  reasonable 
time,  so  as  to  be  enabled  to  bring  home  the  whole  of  the 
cargo,  there  had  been  no  loss  of  any  part  of  the  freight : 
and  that,  if  she  might  have  been  repaired  so  as  to  be 
able  to  bring  home  a  part  of  the  cargo  only,  the 

(a)  It  was  agreed  that  the  trator.    And,  before  the  rule 

sufficiency  of  the  payment  into  came  on  for  argument,  the  ar- 

court  to  cover  an  average  loss,  bitrator   decided  that  enough 

hould  be  referred  to  an  arbi-  had  been  paid  in. 
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1850.      plaintiffs  would  be  entitled  to  recover  for  a  partial  loss 

  on  freight. 

The  jury  returned  a  verdict  for  the  defendants. 


V. 

Smith. 


S.  Martin,  in  the  following  term  —  admitting  that 
the  summing  up  and  the  finding  upon  the  first  count 
could  not  be  impeached,  —  obtained,  as  to  the  second 
count,  a  rule  nisi  for  a  new  triiU  on  the  ground  of 
misdirection,  and  that  the  verdict  was  against  evidence. 
He  contended  that  the  proper  question  to  be  sub- 
mitted to  the  jury  upon  the  second  count,  was,  whether, 
under  the  circumstances  in  which  the  vessel  was  placed 
at  Valparaiso,  a  prudent  owner,  uninsured,  would 
have  incurred  the  expense  necessary  to-  enable  her 
to  bring  home  her  entire  cargo.  He  cited  Dot/le  v. 
Dallas  (a),  and  Green  v.  Tlie  Royal  Exchange  Assurance 
Company,  (b) 

Sir  John  Jervis,  A.  G.  (with  whom  were  Ckannett, 
Serjt.,  and  James  Wilde),  on  a  former  day  in  this  term, 
shewed  cause.  He  submitted,  that,  it  being  conceded 
that  the  direction  of  the  lord  chief  justice,  so  far  as  it 
related  to  the  first  count,  and  the  finding  of  the  jury 
thereon,  that  there  was  no  total  loss  of  the  ship,  could 
not  be  impeached,  there  could  be  no  pretence  for 
saying,  as  to  the  second  count,  that  there  was  a  total 
loss  of  any  part  of  the  freight. 

The  court  called  upon 

S,  Martin,  Byles,  Serjt,  and  Barstow,  to  support  the 
rule.  The  ship  having  sustained  sea -damage,  and 
having,  in  consequence,  put  back  to  Valparaiso^  and 
being  there  found  to  be  incompetent,  save  at  an  expense 
equal  to,  or  exceeding,  her  value,  to  be  repaired,  so  as  to 
bring  home  the  cargo  she  originally  had  on  board,  the 

(a)  1  M.  S  Roh.  48.  (b)  6  Taunt.  68.,' 1  3farsh. 
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jury  ought  to  have  been  told  that  that  amounted  to  a  1850. 

conatractive  total  loss,  at  all  events,  of  that  part  of  the   

freight  which  the  ship  could  not  be  rendered  capable  of  ^^^^ 
earning.  That  part  of  the  summing  up  which  related  to  Saiith. 
the  first  count,  was  imdoubtedly  correct,  according  to 
Doyle  V.  Dallas  (a),  and  other  cases.  But  the  lord 
chief  justice  incorrectly  applied  to  the  freight,  the  same 
test  as  to  repairs,  which  he  had  applied  to  the  ship. 
The  question  is,  whether  a  ship-owner,  having  no  policy 
on  the  ship,  but  having  effected  an  insurance  on  freight, 
and  the  ship  sustaining  sea-damage  to  an  extent  that 
would  require  an  outlay  to  repair  her,  short  of  her  value 
when  repaired,  may  not  say,  that  his  ship  has  sus- 
tained damage  to  such  an  extent  that  no  reasonable  or 
prudent  man  would  repair  her  at  the  place  where  she 
happens  to  be,  for  the  purpose  of  earning  the  particular 
freight,  and  so  treat  the  freight  as  totally  lost.  As- 
suming the  ship  to  be  worth  8000/.,  and  that  the 
expense  of  repairing  her  so  as  to  enable  her  to  bring 
home  her  cargo  would  be  7000/.,  there  being  a  policy 
on  freight  for  2000/.  —  would  the  owner  be  bound  to 
expend  7000/.  in  order  to  earn  the  2000/.  ?  Or,  is  1)C 
not  at  liberty  to  say  that  the  freight  is  totally  lost, 
because,  by  a  peril  insured  against,  lie  is  called  upon  to 
incur  an  expense  which  no  prudent  owner  uninsured 
would  be  justified  in  incurring  ?  [^Cressicelly  J.  Docs 
the  underwriter  on  freight  undertake  to  pay,  if  the 
assured  acts  prudently  in  declining  to  earn  freight  ?] 
Yes,  provided  he  is  prevented  from  earning  it,  by  a 
peril  insured  against.  [^Maule,  J.  It  must  be  assumed 
that  a  prudent  owner  would  have  repaired  this  ship.] 
The  true  test  is,  what  a  prudent  owner  would  have 
done,  if  there  had  been  no  insurance  on  freight.  In 
Green  v.  The  Royal  Exchaiif/c  Assurance  Company^  it 


(a)  1  3f.  cS-  Rob.  48. 
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was  held,  that,  if,  pending  an  Insurance  on  freight,  and 
a  cargo  shipped,  the  vessel  becomes  incapable  of  bring- 
ing the  cargo  home,  the  master  is  bound,  or  not  bound, 
to  repair  her,  and  earn  what  he  can  on  the  homeward 
voyage,  as  a  salvage  for  the  underwriters  on  freight, 
according  as  a  prudent  owner,  having  regard  to  the 
state  of  his  ship,  but  without  reference  to  any  insurance 
on  the  freight,  would  or  would  not  pursue  that  course 
for  his  own  advantage.  ]^Wildef  C.  J.  You  make  the 
duty  to  repair  depend  upon  the  amount  of  the  freight. 
What  has  the  underwriter  to  do  with  that  ?]  Is  the 
owner  bound  to  do  more  than  an  uninsured  prudent 
owner,  if  he  insures  freight  as  well  as  ship  ?  [Mauhy  J. 
The  jury  have  found  here  that  an  uninsured  prudent 
owner  would  have  repaired  the  ship.]  With  reference 
to  the  ship  only.  [^Cresswelly  J.  Is  it  competent  to 
the  ship-owner  to  say  that  he  will  not  expend  600i  in 
the  repair  of  the  ship,  for  the  purpose  of  earning  600/. 
freight,  though  the  ship  may  be  worth  10,000/.?]  Is 
the  owner  of  goods  entitled  to  call  upon  the  owner  of 
the  ship  to  carry  them,  if,  to  enable  him  so  to  do,  he 
will  have  to  expend  a  sum  exceeding  the  amount  of  the 
freight?  [mide,  C.  J.  Yes.  The  test  is,  what  a 
prudent  owner  would  do  ;  and  that  has  always  been,  to 
repair  when  the  repairs  can  be  effected  at  an  expense 
less  than  the  value  of  the  ship  when  repaired.]  If  the 
ship  could  not  be  repaired  so  as  to  bring  home  the 
cargo,  except  at  an  amount  of  expense  exceeding  the 
value  of  the  freight,  the  assured  may  treat  the  freight 
as  totally  lost,  although  there  may  not  have  been  a 
total  loss  of  the  ship. 


Maule,  J.  This  is  an  action  upon  two  policies  of 
assurance,  the  one  upon  ship,  the  other  upon  freight, 
from  Valparaiso  to  London.  A  rule  has  been  obtained 
for  a  new  trial,  on  the  grounds  of  misdirection  and  that 
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the  verdict  was  against  evidence.  The  verdict  of  the 
jury  negatived  a  total  loss  of  ship  and  freight,  and  also 
a  total  loss  of  part  of  the  freight, — no  distinction 
having  been  made  between  a  total  loss  of  part  of  the 
freight,  and  a  partial  loss  of  freight.  The  jury  also,  as 
I  understand  the  verdict,  negatived  a  total  loss  of  part 
of  the  freight,  other  than  a  loss  in  respect  of  the  charges 
incurred  with  reference  to  the  freight;  as  to  which 
there  was  a  payment  into  court,  the  sufficiency  of  which 
was  agreed  to  be  referred  to  an  arbitrator.  The  ques- 
tions which  were  put  to  the  jury,  were,  whether  there 
was  a  total  loss  of  the  ship,  and  whether  there  was 
a  total  or  a  partial  loss  of  the  freight.  The  direction 
given  by  the  lord  chief  justice  to  the  jury,  to  enable 
them  to  arrive  at  a  satisfactory  conclusion,  was  given 
with  reference  to  the  evidence  in  the  cause.  The 
evidence  was,  that,  in  the  course  of  the  voyage,  the  ship 
had  sustained  damage,  that  she  had  been  compelled  to 
put  back,  that  she  underwent  several  surveys,  and  was 
ultimately  sold,  and  repaired  by  the  purchasers,  and 
afterwards  performed  several  voyages.  The  evidence 
does  not  seem  to  have  raised  any  question  whether  the 
ship  might  not  have  been  repaired,  at  an  expense  not 
extravagant.  The  highest  estimate  of  the  probable 
expense  of  repairing  her  so  as  to  have  made  her  capable 
of  bringing  home  the  whole  cargo,  was,  19,319  dollars: 
and  she  was  in  fact  repaired  at  an  expense  of  1248 
dollars,  so  as  to  be  able  to  carry  six  hundred  tons  of 
cargo  to  Hamburgh,  within  three  months  of  the  time  of 
sale.  It  seems  difficult  to  understand  how  it  could, 
under  these  circumstances,  have  been  insisted  before 
the  jury,  that  there  ^Y^ls  a  total  loss  of  the  sltiji:  and  It 
is  not  so  contended  now.  It  Is  said,  however,  that 
there  was  a  misdirection  with  regard  to  the  freight, 
basmuch  as  the  lord  chief  justice  omitted  to  tell  the 
jury,  that,  in  determining  whether  or  not  there  was  a 
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1850.  total  loss  of  freight,  they  were  to  throw  out  of  congldcra* 
■  tion  the  value  of  the  ship,  and  to  consider  only  whether 

Moss  Qj.  a  prudent  owner,  acting  with  a  view  to  the  eam^ 
Smith.  ^^9  fi^O^^^y  would  have  executed  the  necessary  re- 
pairs cither  wholly  or  in  part.  It  is  said,  that,  if,  in 
a  case  like  the  present,  a  prudent  owner,  looking  at 
the  amount  of  freight,  would  not  have  executed  the  re- 
pairs so  as  to  enable  the  ship  to  bring  home  the  whole 
cargo,  there  would,  at  any  rate,  be  a  partial  loss  of 
freight,  or  a  total  loss  of  part,  which  would  be  the  same 
thing ;  and  that,  if  a  prudent  owner  would  not  have 
executed  any  repairs,  so  as  to  enable  the  ship  to  bring 
home  any  part  of  the  cargo,  still,  with  reference  only 
to  the  amount  of  freight,  and  without  reference  to  the 
value  of  the  ship,  there  would  be  a  total  loss  of  freight. 
The  lord  chief  justice  certainly  did  not  put  that  pro- 
position to  thp  jury  :  and,  if  it  was  one  which  he  ought 
to  have  put  to  them,  the  omission  on  his  part  so  to  do, 
undoubtedly  amounts  to  a  misdirection.  But  I  do  not 
agree  that  that  is  a  correct  view  of  the  law  upon  the 
subject.  The  course  which  would  be  adopted  by  a 
prudent  owner,  with  reference  to  the  value  of  the  ship, 
or  the  value  of  the  freight,  or  with  reference  to  many 
other  considerations,  is  only  introduced  in  this  way :  — 
Underwriters  are  responsible  for  losses  arising  from 
perils  of  the  sea,  —  for  such  perils  as  are  mentioned  in 
the  policy.  If  the  ship  is  actually  lost  by  a  peril  of  the 
sea,  or  any  other  peril  covered  by  the  policy,  the 
assured  may  call  it  a  total  loss.  If  she  sustains  damage 
to  such  an  extent  that  she  cannot  be  repaired  at  all, 
that  also  is  a  total  loss.  It  may  be  that  the  injury 
sustained  by  the  ship  is  irreparable  with  reference  to 
the  place  where  she  is  ;  for  instance,  the  ship  may  have 
met  with  the  disaster  at  a  place  where  no  workmen  of 
requisite  powers  are  to  be  met  with,  or  where  the 
necessary  materials  arp  not  to  be  found,  so  that  to 
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repair  her  there  is  altogether  impracticable :  and  in  such  1850. 
a  case  the  Ices  would  also  be  a  total  loss.    But,  short  of  ■ 
that,  it  may  be  that  it  may  be  physically  possible  to 
repair  the  ship,  but  at  an  enormous  cost :  and  there  also  Smith. 
the  loss  would  be  total ;  for,  in  matters  of  business,  a 
thing  is  said  to  be  impossible  when  it  is  not  practi- 
cable ;  and  a  thing  is  impracticable  when  it  can  only  be 
done  at  an  excessive  or  unreasonable  cost.    A  man 
may  be  said  to  have  lost  a  shilling,  when  he  has  dropped 
it  into  deep  water ;  though  it  might  be  possible,  by  some 
very  expensive  contrivance,  to  recover  it.    So,  if  a  ship 
sustains  such  extensive  damage,  that  it  would  not  be 
reasonably  practicable  to  repair  her,  —  seeing  that  the 
expense  of  repairs  would  be  such  that  no  man  of 
common  sense  would  incur  the  outlay, — the  ship  is  said 
to  be  totally  lost.    It  is  in  that  way  alone  that  the 
question  as  to  what  a  prudent  owner  would  do,  arises. 
However  damaged  the  ship  may  be,  if  it  be  practicable 
to  repair  her,  so  as  to  enable  her  to  complete  the 
adventure,  she  is  not  totally  lost.  The  ordinary  measure 
of  prudence  which  the  courts  have  adopted,  is  this,  — 
if  the  ship,  when  repaired,  will  not  be  worth  the  sum 
which  it  would  be  necessary  to  expend  upon  her,  the 
repairs  are,  practically  speaking,  impossible,  and  it  is  a 
case  of  total  loss.    Xow,  in  order  to  constitute  a  total 
loss  of  freight,  —  or,  as  far  as  that  is  in  dispute  in  this 
case,  a  partial  loss  of  freight,  —  the  loss  of  freight  must 
have  arisen  by  reason  of  the  total  or  partial  incapacity 
of  the  ship  to  earn  freight.  I  do  not  mean  to  say  that 
there  may  not  be  a  loss  of  ship  or  of  freight,  in  the 
way  which  has  been  put  in  argument,  but  they  do  not 
arise  here ;  nor  is  this  a  loss  by  charges,  —  which  is  a 
common  partial  loss  on  freight, — the  underwriters  having 
actually  paid  that.    But  the  only  loss  in  question  here, 
i^,  a  loss  of  freight  as  incident  to  the  loss  of  the  ship. 
If  the  ship  was  irreparably  damaged,  —  considering  the 
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damage  to  be  irreparable  in  the  view  I  have  mentioned, 
and  which  I  take  to  be  well  established, — to  the  extent 
that  she  could  not  bring  home  any  part  of  the  cargo,  then 
that  would  be  a  total  loss  of  freight.  If  the  ship  was 
damaged  to  such  an  extent  only  as  that  she  might  have 
been  repaired  so  as  to  have  been  able  to  bring  home  part 
of  the  cargo,  but  not  the  whole,  then  there  would  be  a 
total  loss  of  that  part  of  the  freight  which  the  ship  was 
thus  incapacitated  from  earning.  Both  these  views 
were  submitted  by  the  lord  chief  justice  to  the  jury : 
he,  in  substance,  told  them,  that,  if  they  thought  the 
ship  could  have  been  prudently  and  properly  repaired, 
within  a  reasonable  time,  and  at  a  reasonable  cost,  so  as 
to  be  able  to  bring  home  the  whole  cargo,  there  had 
been  no  loss  of  any  part  of  the  freight ;  but  that,  if  the 
ship  could  have  been  prudently  repaired,  so  as  to  bring 
home  a  part  of  the  cargo  only,  but  not  the  whole,  then 
the  plaintiffs  were  entitled  to  recover  as  for  a  partial 
loss  of  freight.  That  seems  to  me  to  be  perfectly 
correct.  And  I  can  find  no  authority,  nor  am  I  aware 
of  any  principle,  to  support  the  proposition  which  it 
lias  been  insisted  by  the  counsel  for  the  plaintiffs  the 
lord  chief  justice  should  have  submitted  to  the  jury. 
The  shape  which  that  proposition,  as  I  understood  it, 
ultimately  took,  was  this,  —  that  a  ship  sea-damaged 
might  be  in  such  a  condition  that  a  prudent  owner, 
uninsured,  would  repair  her,  and  yet  there  might  be  a 
total  loss  of  freight.  Thus,  supposing  a  ship,  considered 
with  reference  to  her  own  value  only,  to  be  wortli 
10,000/.,  and  to  be  capable  of  being  repaired,  so  as  to  be 
enabled  to  bring  home  the  whole  cargo,  at  a  cost  of 
1000/.,  that  is  still  to  be  regarded  as  a  total  loss  with 
reference  to  a  policy  on  freight.  That  appears  to  me  to 
involve  a  pure  contradiction.  The  question  is,  whether 
tlie  damage  to  the  ship  was  reparable  or  irreparable ;  if 
the  former,  it  was  not  a  total  loss ;  if  the  latter,  it  was. 
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The  total  or  partial  loss  of  freight  must  be  incident  to 
the  loss  of  the  ship.  The  difficulties  which  have  been 
suggested  in  the  course  of  the  argument,  seem  to  me  to 
shew  that  the  proposition  thus  contended  for  cannot  be 
sustained.  No  authority  has  been  cited  which  bears 
upon  the  question :  and  nothing  has  been  urged  to 
induce  me  to  conclude  that  the  direction  given  to  the 
jury,  was  other  than  correct. 

With  respect  to  the  verdict  being  against  evidence, 
—  the  lord  chief  justice  does  not  report  that  he  is 
dissatisfied  with  the  conclusion  to  which  the  jury  came ; 
and  I  am  unable  to  say  that  it  was  wrong.  It  seems 
that  the  ahip  might  have  been  repaired  for  a  sum  not 
exceeding  10  per  cent  on  her  value.  If  so,  unless  some 
special  reason  be  shewn  to  the  contrary,  tlic  proper 
conclusion  is  obviously  that  at  which  the  jury  have 
arrived. 

Cresswell,  J.  I  am  entirely  of  the  same  opinion* 
The  motion  is  founded  on  the  count  upon  the  policy  on 
freight;  and  I  shall  deal  only  with  that:  the  other 
count  is  disposed  of  by  the  finding  of  the  jury,  which 
is  not  sought  to  be  disturbed.  The  argument  which 
has  been  addressed  to  us  upon  the  subject  of  the  loss  of 
freight,  has,  as  far  as  I  am  aware,  the  merit  of  being 
perfectly  novel.  I  never  hoard  of  such  a  thing  as  a 
total  loss  of  freight  by  perils  of  the  sea,  because  the 
ship  has  sustained  sea-damage  to  an  amount  exceeding 
the  value  of  ^the  freight.  What  is  the  nature  of  the 
contract  between  the  ship-owner  and  the  merchant 
whose  goods  he  contracts  to  carry  on  freight?  The 
Alp-owner  engages  to  carry  the  goods  from  the  port  of 
loading  to  the  port  of  discharge  :  his  contract  would  be 
absolute,  but  for  the  exception  introduced  into  the  bill 
of  lading,  —  unless  prevented  by  perils  of  the  sea. 
\ow,  when  is  the  ship-owner  said  to  be  prevented  by 
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1850.  perils  of  the  sea  from  fulfilling  the  contract  he  has 
'  entered  into  ?    When  the  ship  is,  by  a  peril  of  the  sea, 

rendered  incapable  of  performing  the  voyage.  A  ship 
SiiiTH.  IS  i^ot  rendered  incapable  of  performing  the  voyage 
when  she  is  merely  damaged  to  an  extent  which  renders 
some  repairs  necessary :  if  that  were  so,  any  the  most 
inconsiderable  damage,  such  as  the  loss  of  her  rudder, 
without  which  she  could  not  proceed,  would  render  her 
incapable  of  fulfilling  the  contract  ,  conttuned  in  the  bill 
of  lading.  But,  if  a  ship  sustains  so  much  sea-damage 
that  she  cannot  be  repaired,  so  as  to  be  rendered 
.competent  to  continue  the  adventure,  then  the  owner  is 
prevented  by  a  peril  of  the  sea  from  fulfilling  his 
contract.  If  the  ship  is  totally  destroyed  or  sunk,  the 
performance  of  the  contract  is  obviously  prevented  by  a 
peril  of  the  sea.  The  courts  of  law  have  also  engrafted 
this  qualification  upon  the  contract,  — that,  if  .the  dar 
mage  which  results  from  a  peril  of  the  sea,  is  so  great 
that  it  cannot  be  repaired  at  all,  or  only  at  a  cost  so 
ruinously  large  that  no  prudent  owner  would  undertake 
the  repairs,  the  owner  may  treat  the  loss  as  total,  and 
say  that  he  is  prevented  by  a  peril  of  the  sea  from 
performing  his  contract.  Now,  what  is  the  contract  of 
the  underwriter  ?  That  the  owner  shall  not  be  deprived 
of  his  freight  by  perils  of  the  sea.  The  jury  have  in 
this  case  found  that  the  ship  might  have  been  repaired 
at  an  expense  such  as  a  prudent  owner,  uninsured,  would 
have  incurred,  regard  being  had  to  the  value  of  the 
ship,  and  that  the  ship  would  have  been  enabled  by  that 
expenditure  to  earn  the  freight.  The  owner,  then,  has 
not  been  prevented  from  earning  the  freight  by  a  peril 
of  the  sea,  when,  at  an  expense  which  it  was  reasonable 
for  him  to  incur,  he  might  have  earned  the  freight.  I 
therefore  see  no  reason  for  disturbing  the  verdict,  on  the 
ground  of  any  supposed  misdirection;  nor  am  I  able  to 
discover  that  the  jury  have  come  to  an  erroneous  con- 
clusion on  the  facts. 
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Williams,  J.  I  entirely  concur  in  the  observations 
that  have  fallen  from  my  brothers  Maule  and  Cresswell, 
though,  as  I  was  necessarily  absent  during  a  portion  of 
the  argument,  I  abstain  from  expressing  at  any  length 
the  very  strong  opinion  I  entertain  upon  the  main  point 
which  has  been  urged  on  the  part  of  the  plaintiffs.  I 
have  heard  enough  of  th6  case,  however,  to  make  me 
feel  satisfied  that  ample  justice  will  be  done  between 
these  parties,  by  discharging  this  rule,  and  that  a  con- 
trary course  would  be  fraught  with  injustice,  and  would 
be  alike  inconsistent  with  principle  and  authority. 

WiLDB,  C.  J.    I  agree  with  the  rest  of  the  court  in 
thinking  that  there  is  no  ground  for  disturbing  this 
verdict.  The  points  argued  at  nisi  prius,  were,  whether 
the  vessel  in  question  had  sustained  damage  by  perils 
of  the  sea,  and  whether  the  damage  so  sustained,  was  so 
extensive  that  she  could  only  have  been  repaired  at  a 
cost  exceeding  her  value  when  repaired.    This  latter 
was,  as  I  conceive,  very  properly  negatived  by  the  jury» 
The  question  we  are  now  considering,  arises  upon  the 
count  on  the  policy  on  freight :  and,  in  discussing  this, 
I  apprehend  it  is  perfectly  immaterial  whether  the  ship 
was  insured  or  not.    I  only  advert  to  the  first  count, 
because  the  summing  up  was  necessarily  applicable  to 
both.    The  jury  found  that  the  ship  was  not  damaged 
to  such  an  extent  as  to  prevent  her  from  earning  the 
freight.    The  question  is,  did  the  jury  properly  so  find, 
as  regards  the  count  on  freight?    The  Interest  in  the 
freight  is  by  law  considered  incident  to  the  ownership 
f)f  the  vessel.    The  cases  of  Camden  v.  Anderson  (a) 
and  Morrison  v.  Parsons  (b)  are  distinct  authorities  for 
that :  and,  in  this  case,  the  only  evidence  of  interest  to 
maintain  the  action,  was,  the  evidence  of  ownership. 

fa)  5  T.R.  709.,  6  T.  R.        (b)  2  Taunt.  407. 
725.,  I  B.iiP.  272. 
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The  question  left  to  the  jury  heing,  whether  the  ship 
was  damaged  to  such  an  extent  as  to  prevent  her  from 
earning  freight — the  jury  were  told,  that,  if  the  cost  of 
repairing  the  vessel,  so  as  to  enable  her  to  earn  the  freight, 
would  exceed  her  value  when  repaired,  in  that  case  she 
must  be  considered  to  be  damaged  to  an  extent  to  pre- 
vent her  from  earning  freight.  The  jury  found  that  she 
was  not.  The  plaintiffs  now  complain  that  this  is  a  mis*, 
direction ;  insisting,  that  the  proper  question  to  be  left 
to  the  jury,  was,  not  the  extent  of  the  damage,  as  com- 
pared with  the  value  of  the  ship ;  but  the  cost  of  the 
repairs,  as  compared  with  the  value  of  the  freight*  Did 
anybody  ever  before  hear  a  suggestion  that  the  qu^tion 
of  loss  or  no  loss  was  to  be  determined  with  reference^ 
not  to  the  extent  of  the  damage  sustained  by  the  ship 
in  relation  to  her  value  when  repaired,  but  in  relation 
to  the  amount  of  the  freight  ?  Can  it  be  said,  that,  if 
a  valuable  ship  has  a  small  freight  on  board,  and  8U8« 
tains  sea-damage  which  is  capable  of  being  repaired  at 
an  expense  not  exceeding  10  per  cent  on  her  value,  the 
freight  is  to  be  said  to  be  totally  lost  because  the  cost  of 
repaying  the  ship  exceeds  the  value  of  the  freight? 
We  are  asked, — Would  any  man  in  his  senses  spend 
1000/.  upon  the  repairs  of  a  ship  for  the  mere  purpose 
of  earning  500/.  freight  ?  To  this  I  answer,  certainly 
not.  But  this  is  not  the  true  question.  If,  by  expend- 
ing 1000/.  upon  the  repairs,  he  gets,  not  only  500i 
freight,  but  also  a  ship  worth  3000/.,  who  will  for  a 
moment  question  the  pmdence  of  the  outlay  ?  Besides, 
the  underwriter  has  nothing  whatever  to  do  with  the 
amount  of  freight,  when  considering  whether  or  not 
there  has  been  a  total  loss  by  perils  of  the  sea.  The 
two  questions  are  wholly  distinct.  The  underwriter 
undertakes  to  indemnify  the  owner  against  a  loss  of 
freight  by  perils  of  the  sea.  The  law  has  fixed  the 
meaning  of  this  warranty  against  sea-damage  in  such 
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distinct  terms,  that,  for  many  years,  every  contract  of  1850. 
insurance  has  been  made  with  reference  to  the  known  — - 
and  recognised  principle,  that  a  ship  is  prevented  from 
performing  her  voyage,  and  consequently  from  earning  Smith. 
freight,  when  she  has  sustained  damage  which  can 
only  be  repaired  at  an  expense  which  no  prudent  owner 
uninsured  would  incur;  and  that  is  when  the  outlay 
will  exceed  that  which  he  will  get  by  it,  viz.  when 
the  ship,  after  the  repairs  are  executed,  will  not  be 
worth  the  sum  which  has  been  expended  upon  her. 
The  ship  is  prevented  from  earning  freight,  when  she  is 
by  a  peril  of  the  sea  damaged  to  that  extent.  The 
amount  of  freight,  therefore,  forms  no  fair  ingredient  in 
the  inquiry.  The  question  was  left  to  the  jury  in  terms 
sufficiently  explicit  to  avoid  the  possibility  of  doubt  or 
nustake.  They  were  told — You  have  before  you  the 
evidence  on  the  part  of  the  plaintiffs,  of  what  would 
have  been  the  cost  of  the  repairs  which  would  have 
been  necessary  to  enable  the  ship  to  pursue  the  voyage ; 
and  you  have  the  evidence,  unopposed,  of  the  de- 
fendants, as  to  what  was  the  value  of  the  ship;  and, 
looking  at  the  ship  in  the  condition  shewn  by  the 
plaintiffs'  evidence,  do'  you  believe  that  she  could  have 
been  repaired  so  as  to  cam  this  freight,  at  an  ex- 
penditure less  than  her  value,  —  in  other  words,  at  an 
expense  which  a  prudent  owner  uninsured  would  incur? 
The  jury  say  that  she  might.  What  possible  ground  is 
there  to  object  to  the  way  in  which  the  case  was  put  to 
the  jury,  unless  it  is  to  be  said  hereafter,  that  the  under- 
writer s  liability  is  to  be  subjected  to  a  new  test,  viz. 
whether  the  ship  has  sustained  damage,  by  a  peril  of 
the  sea,  to  an  extent  equal  to  or  exceeding  the  value, 
not  of  the  ship,  but  of  the  freight?  That  is  a  test 
which  has  never  yet  been  applied:  it  is  one  which  is  en- 
tirely unknown  to  the  law,  and  is  equally  devoid  of  prin- 
ciple as  it  is  of  authority.  The  undcnvriter  engages  that 
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1850.      the  ship  shall  not  by  perils  of  the  sea  be  disabled  from 

  performing  the  voyage :  ho  does  not  consider  whether 

she  may  meet  with  some  accident  which  may  entail 
l^aiiTD.  upon  her  owner  an  expenditure  exceeding  the  amount 
of  freight, — which  may  be  great  or  small,  but  of  which 
he  knows  nothing.  It  seems  to  me  that  the  conclusion 
the  jury  came  to  was  correct.  It  is  clear  there  was  no 
total  loss  of  the  ship.  The  rule  must,  therefore,  be 
discharged. 

Kule  discharged.  . 


Frances  Sterry,  Executrix  of  Wasey  Sterry, 
deceased,  v.  Clifton. 

il.,  an  attor-  T^HE  following  case  was,  by  order  of  Vice-Chancellor 
"hToffiS'^f  J^niffht  Bruce,  sent  for  the  opinion  of  this  court :  — 

clerk  of  the  The  plaintiff,  Frances  Sterry,  is  the  widow  and  sole 
peace,  clerk 

to  the  magistrates,  clerk  to  the  commissioners  of  land  and  assessed  taxes,  clerk  to 
the  commissioners  of  sewers,  clerk  to  the  deputy-lieutenants,  steward  of  certain 
manors,  coroner  for  a  liberty,  secretary  to  a  conservative  association,  and  secretary 
to  a  polling  district  association,  —  entered  into  articles  of  partnership  with  J9.,  by 
which,  —  after  reciting  that  A,  carried  on  the  business  of  an  attorney  at  &c.,  and 
held  many  offices,  clerkships,  and  stewardships  of  manors,  and  that  it  had 
been  agreed  that  B,  should  enter  into  partnership  with  A»  "  in  tliesaid  business, 
and  in  the  emoluments  of  the  said  offices,  clerkships,  and  stewardships,*'  upon  the 
,  terms  thereinafter  expressed,  —  it  was  agreed  that  they  should  enter  into  part- 
nership for  twenty  years,  and  that  *'  all  the  profits  and  emoluments  arising  from 
the  said  offices,  clerkships,  and  stewardships,  held  by  A.,  as  also  all  such  offices, 
clerkships,  and  stewardships  es  should  be  held  by  either  of  them  the  said  A,  and 
B,  during  the  partnership,  should  be  considered  as  partnership  property,  and  be 
distributable  accordingly :  **  and  the  articles  contained  this  further  provision  — » 
that,  if  A.  should  die  during  the  term,  then,  if,  and  during  such  period  or 
periods  as,  it  should  happen  that  no  son  of  A.  should  be  a  partner  in  the  said 
business,  B.  should  be  interested  in  one  moiety  of  the  said  partnership  btuineiM, 
and  the  executors  or  administrators  of  A.  should  be  entitled  to  the  profits  of  the 
remaining  moiety  thereof,  to  be  applied  by  them  as  part  of  his  personal 
estate :  — 

Held,  that  the  contract  was  not  void,  as  being  a  contract  for  the  sale  of  an 
office,  either  within  the  5  &  6      6.  c.  l6.  or  within  the  49  G.  3.  c.  126. 
And  that  tlie  latter  clause  was  no  violation  of  the  22  G,  2.  c.  46.  11. 
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executrix  of  Wasey  Sterry^  gentleman,  deceased,  who  1850. 
had,  for  many  years  previous  to  and  at  the  time  of  the  ■ 
making  and  entering  into  the  articles  of  partnership  Stkbrit 
hereinafter  set  out,  carried  on  the  business  of  an  Cuftow 
attorney  and  solicitor,  at  Bomford,  in  the  county  of 
EsseXf  and  who,  during  that  time,  held  many  lucrative 
offices  and  appointments,  that  is  to  say,  —  clerk  of  the 
peace  for  the  liberty  of  Havering-atte^Bower^  in  the 
county  of  jEssex,  —  clerk  to  the  commissioners  of  land 
and  assessed-taxes  for  the  same  liberty, —clerk  to  the 
commissioners  of  sewers  for  the  levels  of  Havering^  — 
clerk  to  the  magistrates  for  the  half-hundred  oi  Beacon* 
tree  {Bford  division),  in  the  same  county, —  clerk  to 
the  commissioners  of  land  and  assessed-taxes  for  the 
same  half-hundred, — clerk  to  the  deputy-lieutenants  of 
the  subdivision  of  Hford,  in  the  same  county, — steward 
of  the  manors  of  Barking^  Cockermoutk,  &c.,  in  the  same 
county, —  coroner  for  the  said  liberty  of  Havering-atte'- 
Bower, —  secretary  to  the  JEssex  conservative  associa- 
tion,— and  secretary  to  the  Bomford  polling-district 
association. 

In  1841,  the  said  Wasey  Sterry  being  willing  to 
admit  the  defendant  into  partnership  with  him  in  his 
said  business,  a  partnership  was  formed  between  them, 
upon  the  terms  contained  in  the  following  articles 
of  partnership,  under  seal,  duly  executed  by  both 
parties:  — 

"  Articles  of  agreement,  made,  on  &c.,  between  Articles  of 
Wasey  Sterry ^  of  &c.,  and  IVilliam  Henry  Clifton^  of  partnership. 
&c. :  'VVTiereas  the  said  Wasey  Sterry  hath  for  many 
years  carried  on  the  business  of  an  attorney  and  so- 
licitor, and  still  curries  on  the  same,  at  his  offices  at 
Romford,  in  the  said  county,  &c. ;  and  he  holds  many 
offices,  clerkships,  and  stewardships  of  manors :  And 
whereas  it  has  been  agreed  between  the  said  Wasey 
Sterry  and  the  said  William  Henry  Clifton,  that  he  tlie 
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said  JVilliam  Henry  Clifton  shall  enter  into  partnership 
with  the  said  Wasey  Stcrry,  in  the  said  business,  and  in 
the  emoluments  of  the  said  offices,  clerkships,  and 
stewardships,  upon  the  terms  hereinafter  expressed: 
Now,  these  presents  witness,  and  it  is  licreby  agreed 
and  declared  by  and  between  the  said  Wasey  Sterry 
and  the  said  William  Henry  Clifton^  that  they  shall 
enter  into  such  partnership  on  the  day  of  the  date  of 
these  presents,  under  the  firm  or  style  of  Sterry  §• 
Clifton^  and  that  such  partnership  shall  continue  for 
twenty  years  from  that  time,  subject  to  the  provisions 
hereinafter  contained ;  and,  further,  that  all  the  profits 
and  emoluments  arising  from  the  said  oflSces,  clerkships, 
and  stewardships,  held  by  the  said  Wasey  Sterry  as 
aforesaid,  and  also  all  such  offices,  clerkships,  and  stew- 
'  ardships  as  shall  be  held  by  either  of  them,  the  said 
Wasey  Sterry  and  William  Henry  Clifton,  during  the 
said  partnership,  shall  be  considered  as  partnership 
property,  and  be  distributed  accordingly ;  and,  further, 
that  the  said  partnership  shall  be  carried  on  at  the 
present  offices  at  Romford;  and  that,  during  the  said 
partnership,  the  said  William  Henry  Clifton  shall  reside 
at  Romfordy  or  within  four  miles  thereof,  and  the  said 
Wasey  Sterry  shall  reside  at  Upminster,  or  within  four 
miles  of  Romford;  with  liberty,  nevertheless,  for  the 
said  Wasey  Sterry  to  be  absent  altogether  from  tho 
said  business  and  such  residence,  for  any  period  or 
periods  he  may  think  necessary,  in  each  year,  but,  in 
addition  thereto,  to  take  occasional  holidays.  [It  was 
then  provided  that  Sterry  should  have  three  fifths,  and 
Clifton  two  fifths,  of  the  partnership  and  profits ;  and 
that  Sterry^s  sons  should  bo  introduced  as  partners, 
upon  certain  terms.  The  articles  then  proceeded  as 
follows:] — That,  in  the  event  of  the  retirement  of 
Wasey  Sterry  from  the  partnership,  and  also  in  the 
event  of  the  said  Wasey  Sterry's  death,  and  of  all  or 
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execatrix  of  Wasey  Sterry,  gentleman^  deceased,  who  1850. 
had,  for  manj  years  previous  to  and  at  the  time  of  the 
making  and  entering  into  the  articles  of  partnership 
hereinafter  set  out,  carried  on  the  business  of  an 
attorney  and  solicitor,  at  Romford^  in  the  county  of 
Essex,  and  who,  during  that  time,  held  many  lucrative 
offices  and  appointments,  that  is  to  say,  —  clerk  of  the 
peace  for  the  liberty  of  Havering-atte-Bower,  in  the 
county  of  Essex,  —  clerk  to  the  commissioners  of  land 
and  assessed-taxes  for  the  same  liberty, — clerk  to  the 
commisaioners  of  sewers  for  the  levels  of  Havering,  — - 
derk  to  the  magistrates  for  the  half-hundred  of  Beacon'^ 
tree  {Hford  division),  in  the  same  county, —  clerk  to 
the  commissioners  of  land  and  assessed-taxes  for  the 
same  half-hundred, — clerk  to  the  deputy-lieutenants  of 
the  subdivision  of  Hford,  in  the  same  county, — steward 
of  the  manors  of  Barking,  Cotkermouth,  &c.,  in  the  same 
county, —  coroner  for  the  said  liberty  of  Havering-atte-- 
Bower, — secretary  to  i^Q  Essex  conservative  associa- 
tion,— and  secretary  to  the  Romford  polling-district 
association. 

In  1841,  the  said  Wasey  Sterry  being  willing  to 
admit  the  defendant  into  partnership  with  him  in  his 
sud  business,  a  partnership  was  fonned  between  them, 
upon  the  terms  contained  in  the  following  articles 
of  partnership,  under  seal,  duly  executed  by  both 
parties:  — 

"  Articles  of  agreement,  made,  on  &c.,  between  Articles  of 
Wasey  Sterry,  of  &c.,  and  William  Henry  Clifton,  of  partnership, 
ic. :  "Whereas  the  said  Wasey  Sterry  hath  for  many 
years  carried  on  the  business  of  an  attorney  and  so- 
licitor, and  still  carries  on  the  same,  at  his  offices  at 
Romford,  in  the  said  county,  &c. ;  and  he  holds  many 
offices,  clerkships,  and  stewardships  of  manors :  And 
whereas  it  has  been  agreed  between  the  said  Wasey 
Sterry  and  the  said  William  Henry  Clifton,  that  he  the 
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1850.      ing  with  the  words  ''as  part  of  his  personal  estate,"  is 
  or  is  not  void  in  law. 

StBRRlr 

Cliptoi?.  Peacock  (with  whom  was  Channtll,  Seijt.)i  for  the 
plaintiff.  There  is  no  pretence  for  saying  that  the  • 
deed,  or  any  portion  of  it,  is  Toid.  When  the  parties 
were  before  Vice-Chancellor  Knight  Bruce^  it  was  in- 
sisted, on  the  part  of  the  defendant,  that  the  clause 
referred  to  in  the  second  qneslion  wAs  rendered  illegal 
by  the  11th  section  of  the  22  G.  2.  e.  46  (a),  its  effect 
being  that  Clifton  should  allow  his  name  to  be  used  for 
the  benefit  of  unqualified  persons,  viz.  the  executmi  er 
administrators  of  Wasey  Stefty.  The  Vice- Chancellor 
intimated  an  opinion  that  the  deed  did  not  fall  within 


(a)  That  secdoti  recited  thst 
"  whereas  diyers  penons  who 
are  not  examined,  sworn^  or 
admitted  to  act  as  attorneys  or 
ioiicitors  in  any  court  of  lAW 
or  equity,  do,  in  conjunction 
with,  or  by  the  assistance  or 
connivance  of  certain  sworn  at- 
torneys and  solicitors,  and  by 
various  subtle  contrivances,  in- 
trude themselves  into,  and  act 
and  practise  in,  the  office  and 
business  of  attorneys  and  soli- 
citors, to  the  great  prejudice 
and  loss  of  many  of  His  Ma- 
jesty's subjects,  and  the  scandal 
of  the  profession  of  the  law," 
and  enacted,  "  that,  if  any 
sworn  attorney  or  solicitor  shall 
act  as  agent  for  any  person  or 
persons  not  duly  qualified  to 
act  as  an  attorney  or  solicitor 
as  aforesaid,  or  permit  or  suffer 
his  name  to  be  any  ways  made 
use  of  upon  the  ficcount,  of 
for  Iheprefit,  of  any  unqualified 
person  or  persona,  or  send  any 
process  to  such  unqualified  per- 
son or  persons,  thereby  to  en* 


able  him  or  them  to  appear, 
act,  or  praetiae  in  any  mptct 
as  an  attorney  or  solicitor, 
knowing  hitn  not  to  be  duly' 
qualified  as  aforetatdi  and  com- 
plaint shall  be  made  thereof  in 
a  summary  way  to  the  court 
from  whence  any  such  process 
did  issue,  and  proof  made 
thereof,  upon  oatli,  to  the  satis- 
faction of  the  court,  that  such 
sworn  attorney  or  solicitor  hath 
offended  therein  as  aforesaid; 
then  and  in  such  case  every 
sucli  attorney  or  solicitor  so 
offending  shall  be  struck  off  the 
roll,  and  for  ever  after  disabled 
from  practising  as  an  attorney 
or  solicitor ;  and,  in  that  case, 
and  upon  such  complaint  and 
proof  made  as  aforesaid,  it 
shall  and  may  be  lawful  to  and 
for  the  said  court  to  commit 
such  unqualified  person  so  acting 
or  practising  as  aforesaid,  to 
the  priaon  of  the  said  court, 
for  any  time  not  exceeding  one 
year." 
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any  of  his  sons  being  taken  into  partnership  by  the  said  1850. 
William  Henry  Clifton^  without  having  been  appointed  — — 
a  partner  or  partners  by  the  said  Wasey  Sterryj  then,  Stbmhv 
and  in  either  of  such  cases,  if  and  whilst  two  or  more  Clifton. 
of  the  said  sons  shall  be  partners  in  the  said  business, 
the  said  William  Henry  Clifton  shall  continue  to  be 
interested  in  two  fifth  parts  thereof ;  but,  if  and  whilst 
one  of  the  said  sons  only  shall  be  a  partner,  the  said 
.  William  Henry  Clifton  and  such  one  shall  be  interested  in 
the  said  partnership  business,  in  equal  shares :  and  that, 
if  the  said  Wasey  Sterry  shall  die  during  the  said  part" 
nersMp  term  of  twenty  years^  then^  if  and  during  such 
period  or  periods  as,  it  shall  happen  that  no  son  of  the 
said  Wasey  Sterry  shall  be  a  partner  in  the  said  business, 
the  said  William  Henry  Clifton  shall  be  interested  in  one 
moiety  of  the  said  partnership  business,  and  the  executors 
or  administrators  of  the  said  Wasey  Sterry  shall  be 
entitled  to  the  profits  of  the  remaining  moiety  thereof  to 
be  applied  by  them  as  part  of  his  personal  estate.  In 
witness,"  &c. 

From  the  day  of  the  date  of  the  above  articles  of 
partnership,  up  to  and  at  the  time  of  the  death  of  the 
said  Wasey  Sterry,  the  said  Wasey  Sterry  and  the 
defendant  continued  in  partnership  together,  on  the 
above  terms. 

The  said  Wasey  Sterry  died  on  the  15  th  of  July, 
1842,  having  previously  duly  made  and  published  his 
last  will  and  testament  in  writing,  and  thereby  appointed 
the  plaintiff,  Frances  Sterry,  sole  executrix  thereof, 
who  afterwards  duly  proved  the  same. 

The  questions  for  the  opinion ,  of  the  court  are,  — 
first,  whether  the  said  articles  of  partnership  are  or  are 
not  void  in  law,  —  secondly,  if  not,  whether  the  parti- 
cular clause  or  provision  in  such  articles,  beginning 
with  the  words  "If  the  said  Wasey  Sterry  shall  die 
during  the  partnership  term  of  twenty  years,"  and  end- 
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attoiney  himself  during  a  certain  period,  for  the  mixed 
consideration  of  the  goodwill  of  the  business,  the  ad- 
vance of  money,  and  family  affection,  and  is  neither 
within  the  mischief  nor  the  words  of  the  statute.  In 
the  case  of  Tench  v.  Roberts^  which  was  before  me,  on 
demurrer,  on  the  18th  of  May^  1819,  the  plaintiff,  who 
was  not  an  attorney,  but  described  himself  as  a  writer^ 
entered  into  an  agreement  with  the  defendant,  who  was 
an  attorney,  to  become  an  assistant  to  him  in  his  busi- 
ness, on  condition  that  he  received  one  third  of  the 
profits,  in  lieu  of  salary,  but  not  to  be  considered  as 
a  partner:  I  held,  that,  in  point  of  law,  this  was 
a  partnership,  and  that,  by  the  necessary  effect  of  this 
agreement,  Tenchy  an  unqualified  person,  was  enabled 
to  act  or  practise  as  an  attorney,  and  to  use  the  name 
ot  Roberts  upon  his  account,  and  for  his  profit."  In 
Bunn  V.  Guy  (a),  a  contract  entered  into  by  a  prac- 
tising attorney,  to  relinquish  his  business,  and  recom- 
mend his  clients  to  two  other  attorneys^  for  a  valuable 
consideration,  and  that  he  would  not  himself  practise  in 
such  business  within  certain  limits,  and  would  permit 
them  to  make  use  of  his  name  in  their  firm  for  a  certain 
time,  but  without  his  interference,  &c.,  was  held  to  be 
valid  in  law.    The  notaries'  act,  41  G.  3.  c.  79.  s.  10.  (4), 


(a)  AfEast,  190. 

\h)  Which  enacts  that,  if 
any  puhlic  notary  shall  act  as 
such,  or  permit  or  suffer  his 
name  to  he  in  any  manner  used, 
for  or  on  account,  or  for  the 
profit  and  benefit,  of  any  person 
or  persons  not  entitled  to  act  as 
a  public  notary,  and  complaint 
shall  be  made  in  a  summary 
way  to  the  court  of  faculties 
wherein  he  hath  been  admitted 
and  inroUed,  upon  oath,  to  the 
satisfaction  of  the  said  court, 
that  such  notary  hath  offended 
therein  as  aforesaid,  then,  and 


in  such  case,  every  such  notary 
so  offending  shall  be  struck  off 
the  roll  of  faculties,  and  be  for 
ever  after  disabled  from  prac- 
tising as  a  public  notary,  or 
doing  any  notarial  act,  —  save 
and  except  as  to  any  allowance 
or  allowances,  sum  or  sums  of 
money,  that  are  or  shall  be 
agreed  to  be  made  or  paid  to 
the  widows  or  children  of  any 
deceased  public  notary  or  no- 
taries, by  any  surviving  partner 
or  partners  of  such  deoetaed 
notary  or  notaries." 
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makes  express  provision  for  allowances  to  widows  and  1850. 

children  of  deceased  partners  (a);  this  was  necessary,  — 

the  language  of  the  two  acts  being  essentially  different.  Stebby 

Jackson  and  Wood  in  re(b),  and  Williams  v.  Janes  (c),  Cwkton. 
which  were  cited  in  equity,  are  distinguishable  upon 
the  same  ground  as  Tench  v.  Roberts,  viz.  that,  in  both, 
the  agreement  was  that  the  attorney's  name  should  be 
used  for  the  profit  of  an  unqualified  person. 

Willes  (with  whom  were  Cowling  and  Joliffe\  for  the 
defendant.  The  articles  of  partnership  in  this  case  arc 
illegal  and  void,  upon  two  grounds, — first,  that  they 
relate  to  an  illegal  sale  of  an  office  within  the  5  &  6 
Ed.  6.  c.  16.  ss.  2,  3.  and  the  49  G.  3.  c.  126.  ss.  1.  3., 
— secondly,  that  the  last  clause  is  in  express  contraven- 
tion of  the  statute  22  G.  2.  c.  46.  ^.11. 

1.  By  the  first  of  these  statutes,  it  is, —  "for  the 
avoiding  of  corruption  which  may  hereafter  happen  to 
be  in  the  officers  and  ministers  in  those  courts,  places, 
or  rooms,  wherein  there  is  requisite  to  be  had  the  true 
administration  of  justice  or  services  of  trust,  and  to  the 
intent  that  persons  worthy  and  meet  to  be  advanced  to 
the  place  where  justice  is  to  be  ministered,  or  any 
service  of  trust  executed,  should  hereafter  be  preferred 
to  the  same,  and  no  other," — enacted,  "  that,  if  any 
person  or  persons  at  any  time  hereafter  bargsun  or  sell 
any  oflice  or  offices,  or  deputation  of  any  office  or 
offices,  or  any  part  or  parcel  of  any  of  them,  or  re- 
ceive, have,  or  take  any  money,  fee,  reward,  or  any 
other  profit,  directly  or  indirectly,  or  take  any  promise, 
agreement,  covenant,  bond,  or  any  assurance  to  receive 
or  have  any  money,  fee,  reward,  or  other  profit,  directly 
or  indirectly,  for  any  office  or  offices,  or  for  the  deputa- 

(a)  See  Lord  E\don*9  re-        (ft)  \B.&iC,  270.  And  sec 
narks  upon    this   provision,     2  Stark.  N.  P.  C.  443 
Jacob,  232.  (c)  5  B.  St  C.  108.,  1  D.  8^ 

R.  548. 
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1860.     tiou  of  any  offio^  of  offices,  or  any  port  of  them,  or  to 

  the  intent  that  any  person  should  have,  exe^xuse,  or 

Srisaav     enjoy  any  office  or  officesi  or  the  deputation  of  any 
Citif  Tpv.     office  or  offices,  or  any  part  of  any  of  them,  which  office 
or  offices,  or  any  part  or  parcel  of  them^  $hall  in  any  wuc 
touch  or  concern  the  administration  or  execution  of  justice, 
or  the  receipt,  controhnent,  or  payment  of  any  of  tb^ 
King's  Highnesses  treasure,  money,  rent,  roFenue,  ao- 
count,  aulnage,  auditorship,  or  surveying  of  any  of  the 
King's  Majesty's  honors,  castles,  manors,  lands,  tene- 
ments, woods,  or  hereditaments,  or  any  of  the  King's  Ma- 
jesty's customs,  or  any  other  administration  or  necessary 
attendance  to  be  had,  done,  or  executed,  in  any  of  the 
King's  Msyesty's  custom-chouse  or  houses,  or  the  keep- 
ing of  any  of  the  King's  M^esty's  towns,  caatles,  or 
fortresses,  being  used,  occupied,  pr  appointed  for  a 
place  of  strength  and  defence,  or  which  s/iall  concern  or 
touch  any  clerkship  to  be  occupied  in  any  manner  qf 
court  of  record  wherein  justice  is  to  he  ministered, — that 
then  all  and  every  such  person  and  persons  that  shall  so 
bargain  or  sell  any  of  the  said  office  or  offices,  deputa- 
tion or  deputations,  or  that  phall  take  any  money,  fee, 
reward,  or  profit  for  any  of  the  said  office  or  officef, 
deputation  or  deputations  of  any  of  the  said  offices,  or 
any  part  of  any  of  them,  or  that  shall  take  any  promiaet 
covenant,  bond,  or  assurance  fpr  any  money,  reward,  or 
profitj  to  be  given  for  any  of  the  said  office  or  ofllce^ 
deputation  or  deputations  of  any  of  the  said  office  or 
offices,  or  any  part  of  any  of  them,  shall  not  only  lose 
and  forfeit  all  his  and  their  right,  interest,  and  estate 
which  such  person  or  persons  shall  then  have,  of^  in,  or 
to  any  of  the  aaid  office  or  offices,  deputation  oi^  depu- 
tations, or  any  part  of  any  of  them*  or  of,  in,  qp  to  the 
gift  or  nomination  of  any  of  the  said  office  or  offices, 
deputation  or  d^putatipn^^  for  the  which  office  or  offices, 
or  for  the  deputation  or  deputations  of  whiph  office  or 
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offices,  or  for  any  part  of  any  of  themj  any  such  perscm  i860, 
or  perscMis  shall  so  make  any  bargain  or  sale,  or  take  or 
receiTO  any  sum  of  money,  fee,  reward,  or  profit,  or  any 
{NTomisQ,  opvenwt,  or  assurance  to  have  or  receive  any  Cufmk. 
Ite,  rewasd,  money,  or  profit;  but  also  that  all  and 
Sf ery  such  person  or  persons  that  shall  give  or  pay  any 
sum  of  money,  reward,  or  fee,  or  shall  make  any  pro- 
mise, agreement,  bond,  or  assurance  for  any  of  the  siud 
officesi  or  for  the  deputation  or  deputations  of  any  of 
the  said  ofiice  or  offices,  or  any  part  of  any  of  them, 
shall,  immediately  by]and  upon  the  same  fee,  money,  or 
reward  given  or  paid,  or  upon  any  such  promise,  cove- 
nant, bond,  or  agreement  had  or  made  for  any  fee,  sum  of 
money,  or  reward  to  be  paid  as  is  aforesaid,  be  adjudged 
a  disabled  person  in  law,  to  all  intents  and  purposes, 
to  bav^  occupy,  or  ei\joy  the  sud  office  or  offices, 
deputation  or  deputations,  or  any  part  of  any  of  them, 
for  tba  which  such  person  or  persons  shall  so  give  or 
pay  fuiy  sum  of  money,  fee,  or  reward,  or  make  any 
promise,  covenant,  bond,  or  other  assurance  to  give  or 
pay  any  sum  of  money,  fee,  or  reward."  The  1st  sec- 
tion of  the  49  G.  3.  c.  126.  extends  the  provisions  of  ^S^^-^-^-^^^- 
the  former  act  to  all  offices  in  the  gift  of  the  crown, 
or  of  any  office  appointed  by  the  crown,  and  all  com- 
missions, civil,  naval,  or  military,  and  to  all  places  and 
employments,  and  to  all  deputations  to  any  such  offices, 
or  commissions,  places,  or  employments  in  the  respective 
departments^  or  offices,  or  under  the  appointment  or 
superintendence  and  control  of  the  lord  high  treasurer 
or  commissioners  of  the  treasury,  the  secretary  of  state, 
the  lords  commisttoners  for  executing  the  office  of  lord 
high  admiral,  the  master-general  and  principal  officers 
of  Hb  Majesty's  ordnance,  the  commander  in  chief,  the 
secretary  at  war,  the  paymaster-general  of  His  Majesty's 
forces,  th#  eommissioners  for  the  affairs  of  India^  the 
oomausiioBerf  of  the  excise,  the  treasurer  of  the  navy, 
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1850.  the  commissioners  of  the  navy,  the  commissioners  for 
— —  victualling,  the  conmiissioners  of  transports,  the  com- 
Sterry  missary-genend,  the  storekeeper-general,  and  also  the 
Clifton,  principal  officers  of  any  other  public  department  or 
office  of  His  Majesty's  government  in  any  part  of  the 
United  Kingdom,  or  in  any  of  His  Majesty's  do- 
minions, colonies,  or  plantations  which  now  belong  or 
may  hereafter  belong  to  His  Majesty ;  and  also  to  all 
offices,  commissions,  places,  and  employments  belong- 
ing to,  or  under  the  appointment  or  control  of  the 
imited  company  of  merchants  of  England  trading  to 
Section  3.  the  East  Indies,'^  And  the  3rd  section  enacts,  that, 
if  any  person  or  persons  shall  sell  or  bargain  for  the 
sale  of,  or  receive,  have,  or  take  any  money,  fee, 
gratuity,  loan  of  money,  reward,  or  profit,  directly  or 
indirectly,  or  any  promise,  agreement,  covenant,  con- 
tract, bond,  or  assurance,  or  shall,  by  any  way,  device, 
or  means,  contract  or  agree  to  receive  or  have  any 
money,  fee,  gratuity,  loan  of  money,  reward,  or  profit, 
directly  or  indirectly,  and  also  if  any  person  or  persons 
shall  purchase,  or  bargain  for  the  purchase  of,  or  give 
or  pay  any  money,  fee,  gratuity,  loan  of  money,  reward, 
or  profit,  or  make  or  enter  into  any  promise,  agreement, 
covenant,  contract,  bond,  or  assurance  to  give  or  pay 
any  money,  fee,  gratuity,  loan  of  money,  reward,  or 
profit,  or  shall,  by  any  way,  means,  or  device,  contract 
or  agree  to  give  or  pay  any  money,  fee,  gratuity,  loan 
of  money,  reward,  or  profit,  directly  or  indirectly,  for 
any  office,  commission,  place,  or  employment  Specified 
or  described  in  the  said  recited  act  or  this  act,  or  within 
the  true  intent  or  meaning  of  the  said  act,  or  this  act, 
or  for  any  deputation  thereto,  or  for  any  part,  parcel, 
or  participation  of  the  profits  thereof  or  for  any  ap- 
pointment or  nomination  thereto,  or  resignation  thereof, 
or  for  the  consent  or  consents,  or  voice  or  voices  of  any 
person  or  persons  to  any  such  appointment,  nomination. 
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or  resigiiation^ — then  and  in  every  such  case,  every  such      1 850. 
person,  and  also  every  person  who  shall  wilfully  and 
knowingly  aid,  abet,  or  assist  such  person  therein,  shall  Stbrby 
be  deemed  and  adjudged  guilty  of  a  misdemeanor."  Cupton. 
The  articles  of  partnership  in  this  case  recite  that 
Sterry  carried  on  the  business  of  an  attorney,  and  held 
many  offices,  clerkships,  and  stewardships  of  manors, 
and  that  it  had  been  agreed  between  him  and  Clifton 
that  the  latter  should  enter  into  partnership  with  him 
m  the  said  business,  and  in  the  emoluments  of  the  said 
offices,  clerkships,  and  stewardships;  and  the  case 
enumerates  the  offices  and  stewardships  to  which  the 
agreement  has  reference.    If  any  one  of  the  offices  so 
enumerated  be  within  the  statutes,  the  agreement  is  one 
which  cannot  be  carried  into  effect.    Now,  the  office  of 
clerk  of  the  peace,  of  derk  to  the  commissioners  of  land 
and  assessed-taxes,  of  clerk  to  the  commissioners  of 
sewers,  and  of  clerk  to  the  magistrates,  are  all  offices 
which     touch  or  concern  the  administration  or  ex- 
ecution of  justice.''   In  Hopkins  v.  Prescott  (a),  an 
agreement  whereby,  —  after  reciting  that  A.  had  car- 
ried on  the  business  of  a  law-stationer  at  G.,  and  also 
Jutd  been  sub-distributor  of  stamps^  collector  of  assessed-- 
taxes,  &c.,  there,  and  that  he  had  agreed  with  B,  for 
the  sale  of  the  said  business,  and  of  all  his  goodwill  and 
interest  therein,  to  him,  for  the  sum  of  300Z., — A.,  in 
consideration  of  the  said  sum  of  300/.,  agreed  to  sell, 
and  B.  agreed  to  purchase,  the  said  business  of  a  law- 
stationer  at  G.y  and  whereby  it  was  further  agreed  that 
A.  should  not  at  any  time  after  the  Ist  of  March  then 
next,  carry  on  the  business  of  a  law-stationer  at  G.,  or 
within  ten  mile^  thereof,  or  collect  any  of  the  assessed-' 
taxes,  &c.,  but  would  use  his  utmost  endeavours  to 
introduce  B.  to  the  tsaid  business  and  offices; — was 


(a)  Ant^,  Vol.  IV.  p.  578. 


m 


HILARY  TEBM, 


1850.  held  to  be  illegal  and  void,  as  being  a  contract  for  the 
— ^- —  sale  of  an  office,  within  the  5  &  6  Ed.  6.  e.  16.,  and 
^■""^  also  within  the  49  G.  3.  e.  126.  fFilde,  C.  J.  there 
CuFTON.  **ys  •  "  subject-matter  of  the  agreement,  iu  addi- 
tion to  the  sale  of  the  business  of  a  law-etationeri  ifl, 
that  the  plaintiff  will,  for  certain  reward,  resign  the 
ofBces  of  collector  of  assessed-taxes  and  sub^distributor 
of  stamps,  and  use  his  best  endeavours  to  procure  the 
defendant  to  be  appointed  to  those  offices.  The  ques- 
tion is,  whether  these  are  offices  within  the  statute 
5  &  6  Ed.  6.  c.  16.  It  is  said  that  the  court  cannot 
take  notice  of  the  office  of  ^  collector  of  assessed-taxes.' 
He  is,  however,  an  officer  appointed,  under  certain  acts 
of  parliament,  of  which  we  must  take  notice,  to  an 
office  connected  with  the  receipt  of  the  revenue.  The 
office  of  sub-distributor  of  stamps,  likewise,  ia  an  office 
of  the  same  description.  Both  are  within  the  5  &  6 
JEd.6.  c.  16.,  the  3rd  section  of  which  avoids  all  con- 
tracts for  the  sale  or  purchase  of  the  several  offices 
mentioned  in  the  2nd  section.  We  need  not,  therefore, 
look  beyond  the  provisions  of  that  statute,  to  see  that 
the  contract  declared  on  in  this  case  cannot  be  made 
the  foundation  of  an  action.  The  49  3.  c.  126.  «.  3., 
however,  carries  the  matter  still  further,  by  making  the 
transactions  prohibited  by  the  statute  of  Edward,  mis- 
demeanors. The  effect  of  both  statutes,  is,  that  this 
agreement  is  utterly  void."  [Williams^  J.  The  statute 
5  &  6  Ed.  6.  c.  16.  contemplates  that  the  person  who 
pays  the  money  is  to  enjoy  the  office,  or  part  of  it.] 
Dr.  Trevor"^  case  (a)  shews  that  a  large  and  liberal  con- 
struction is  to  be  given  to  the  statute,  to  suppress  the 
mischief  which  it  was  designed  to  remedy.  In  Palmer 
V,  Bate{b\  the  office  of  clerk  of  the  peace  was  held  to 

(a)  12  Co.  lUp.  78.  (a.)  (6)  2  B.    B.  673.,  6  J.  B. 
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be  wilUi)  the  statute  5  k  6  JEd.  6.  c.  ]  6.    The  office  of  1850. 
derk  to  the  comiiiiMioners  of  sewersi — who  are  a  court  '~~ 
of  record  (a)j—  u  equally  within  the  statute.  Bo  also  is 
that  of  olerk  to  the  magistrates :  it  is  clearly  au  office  CLiprcur. 
coDuectad  with  the  administmtioii  of  justice;  its  nature 
is  diflcnaeed  in  JE^ parte  Sandjfs{b) ;  and  it  is  an  office  that 
is  recognised  in  the  statutes  26  G,  3.  c.  14.,  6  G.  4. 
c.  5a  t.  10.,  and  9  (x.  4.  c.  61.  s.  15.    The  office  of 
coroner  is  within  the  provisions  of  the  statute  5  &  6 
Ed.  6.  c.  16.  (c)    So  also  is  that  of  clerk  to  the  land  and 
asMSsed-taz  commissioners,  the  duties  of  whose  office 
are  regulated  by  the  43  G,  3.  c.  99.  s.  9.,  and  3  G.  4. 
c  88.  J.  6.    And  Hopkins  v.  Prescott  shews  that  it  is 
immaterial  that  the  office  was  unknown  at  the  time  of 
the  pasdng  of  the  statute  of  5  &  6  Ed.  6.  c.  16.  The 
offioe  of  clerk  to  the  deputy^Ieutenants  of  the  sub- 
divinon  of  Jlfinrdt  is  probably  a  military,  rather  than  a 
judicial  office,  and  may  not  be  within  the  statute  of  Ed'^ 
ward;  though  it  might  still  be  within  the  49  G.  3.c.  126. 
[Maute^  J.  It  is  not  necessary  to  give  effect  to  all  the 
wofds  in  the  deed :  some  of  the  offices  that  are  mentioned 
clearly  are  not  within  the  statute;  stewardships  of  manors, 
for  instance.]  The  agreement  evidently  contemplates  the 
assignment  of  the  profits  of  all  the  offices  mentioned  in 
the  case;  and,  if  any  one  of  them  cannot  legally  be 
assigned,  the  contract  is  altogether  void.    It  is  difficult 
to  say  diat  the  stewardship  of  a  manor, — which  is  an 
offioe  partly  ministerial  and  partly  judicial  ((2), —  is.  not 
within  the  statute.    [Maule^  J.  Have  you  any  express 
authority  for  that  ?]    In  Williamson  v.  Barnsley  {e\  the 

(a)  Sec  FUz.  Nat.  Brev.  (c)  See^atoAr.P.C.ch.p.  §.1. 

;    Com.    Dig.   Jiutices  (d)  See  1  Scriven  on  Copy- 

(O.  3.) ;  CaOU  en  Sewers,  ]63  holds,  4th  edit.  p.  116. ;  The 

—167. ;  4  Weniw.  PI.  I9I. ;  Queenw.  The  Lord  qftiteManer 

Hamjey  v.  Nemabel,  11  Ad.  of  Old  HaU,  10  Ad.  Sf  E.  248. 

E.%M.  if)  I  BroumL    G.  70. 

(6)  4B.  Si  Ad.  863. 
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1850,      office  of  steward  of  a  court-leet  or  court-baron  was  held 
'      to  be  within  the  statute.    In  Godolphin  v.  Tudor  (a\  it 
Stbrbv  heM,  that,  if  a  person  hold  an  auditor's  office  for 

Clifton.     life>  and  depute  another  to  exercise  the  said  office  during 
his  good  behaviour,  a  bond  given  by  such  deputy  to  pay 
his  principal  yearly,  during  the  said  deputation,  200/., 
and  that,  in  consideration  thereof,  the  deputy  shall  have 
all  the  rents  and  profits  of  the  said  office  to  his  own  use, 
is  void  by  the  statute  5  &  6  £!d.  6*  c.  16.,  for,  it  is  a 
bond  to  pay  a  certain  sum  at  all  events.    This  is  not  a 
mere  case  of  giving  a  po]rtion  of  the  profits  of  an  office 
to  a  deputy.    [^Cresswelly  J.  Do  you  contend  that  this 
would  have  been  a  void  bargain  within  the  statute  of 
Edward^  independently  of  the  49  G.  3.  c.  126.?]    It  is 
submitted  that  it  does  come  within  the  statute  of  Ed- 
ward: but,  at  all  events,  it  is  within  the  3rd  section  of 
the  49  G.  3.  c.  126.    The  cases  of  Flarty  v.  Odium  (b) 
and  fFetts  v.  Porter  (c),  shew  the  extreme  jealousy  of 
the  common  law  upon  the  subject  of  assignments  of 
offices  or  profits  of  offices:  and  the  statute  5  &  6  E(L  6. 
c,  16.  must  be  taken  to  enact  what  was  the  common 
law  before,  with  an  additional  penalty.    It  may  be  ssdd 
that  there  is  nothing  in  these  articles  of  partnership  to 
entitle  Clifton  to,  a  portion  of  the  profits  of  any  offices 
held  by  Sterry,  the  sale  of  which  would  be  ill^aL 
But  general  words  are  used,  which,  if  found  in  a  will, 
would  suffice  to  pass  all  the  party  had.    Would  one  or 
two  offices  satisfy  the  words  "  many  offices  ?" 

2.  Upon  the  other  question, — whether  the  agree- 
ment in  this  case  comes  within  the  22  G.  2.  c.  46.  s.  1 1., 
— the  court  will  have  to  elect  between  the  opinions  of 

(a)  6  Mad.  234-.,  2  Salk.        (c)  8  M.  4*  W.  149.  And 

468.,  WiUet,  375  (  /)  ;  affirmed  see  Barwick  v.  Reade,  1 H.  Bla. 

in  the  House  of  Lords,  1  Bro.  62?.,  Gibwn  v.  The  East  India 

P.  C.  101 .  ( 1 35).  Company,  5  N,C.  262.,  7  SoaU, 

(6)  3  T.R.()8l.  74. 
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Lord  Eldon  and  Sir  John  Leach  in  Candler  v.  Can-  1850. 

dler{a)y  and  that  of  Lord  Tenterden,  in  Jackson,  in  

re.  (ft)    In  the  former  case,  however,  it  is  to  be  ob-  Stkrry 
served,  there  was  no  ultimate  judgment;  the  matter  CuirroK. 
appears  to  have  been  compromised.    In  Jackson,  in  re, 
an  attorney  had  engaged  a  certificated  conyevancer  to 
conduct  his  business,  and  agreed  to  allow  him  a  moiety  of 
the  profits,  instead  of  a  salary :  and  Abbott,  C.  J.,  said : 
I  am  clearly  of  opinion  that  this  is  a  case  both  within 
the  spirit  and  the  words  of  the  statute.    The  enacting 
part  must  be  construed  with  reference  to  the  mischief 
recited  in  the  preamble.    That  mischief  was,  that  per- 
sons not  admitted  as  attorneys,  did,  by  the  connivance 
of  attorneys,  intrude  themselves  into,  and  act  and  prac- 
tise in,  the  office  and  business  of  attorneys.  Now,  here, 
fFood,  who  is  not  an  admitted  attorney,  was  enabled, 
by  the  connivance  of  Jackson,  to  intrude  himself  into, 
and  act  and  practise  in,  the  office  and  business  of  an 
attorney.    This  is  a  case  clearly,  therefore,  within  the 
mischief  which  it  was  the  object  of  the  statute  to  remedy. 
The  statute  then  proceeds  to  enact,  *  that,  if  any  sworn 
stttomey  shall  act  as  agent  for  any  person  not  duly 
qualified  to  act  as  an  attorney,  or  permit  his  name  to  be 
in  any  wise  made  use  of,  for  the  account  or  profit 
of  any  unqualified  person,  or  send  any  process  to  such 
unqualified  person,  thereby  to  enable  him  to  appear, 
act,  or  practise  in  any  respect  as  an  attorney,  the  at- 
torney so  offending  shall  be  struck  off  the  roll,  and  for 
ever  after  disabled  from  practice.'    Now,  here,  Jackson 
permitted  his  name  to  be  made  use  of  upon  the  account 
and  for  the  profit  of  fVood.    It  is,  therefore,  a  case 
within  the  words  of  the  enacting  part  of  the  clause.  It 
has  been  urged,  that,  to  bring  the  case  within  the  act. 


(a)  Jacob,  225.,  6  Madd.  (6)  1B,(J^C.270. 
14L 
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1850i      H  must  have  been  done  foir  the  purpose  of  e&ttblbg 

  unqualified  person  to  act  ad  an  atifMrney^   I  am  itf 

Stbrrt  opinion  the  word  thereby  applies  merely  to  the  sendioi^ 
CuptoNb  <>f  process  to  the  unqualified  person,  and  not  to  the 
whole  of  the  preceding  sentencei**  [fFiUiamSi  J»  Hie 
decision  there  proceeded  upon  the  ground  that  the  eaee 
fell  within  the  mischief  recited  in  the  preamble  to  the 
11th  section.]  Where  the  enacting  part  of  a  tttatttte  ie 
olear^  it  is  not  to  be  controlled  by  the  words  of  the  pi^- 
amble.  This  is  clearly  laid  down  by  Bollock^  C.  B.,  ill 
delivering  the  judgment  of  the  court  of  Exchequer,  in 
SalkeU  V.  Johnean  (a) :  «  Although,"  he  says  "  the  title 
has  occasionally  been  referred  to  as  aiding  in  the  con-^ 
struction  of  an  act  (particularly  by  Sir  John  Hiehott^  in 
Brett  y.  Brett  (h)  ),  it  is  certainly  no  part  of  the  kw^  and^ 
in  strictness,  ought  not  to  be  taken  into  eonnderatioa 
at  all :  Lord  Cohe^  Pbwiter's  Case  (c) ;  Lord  HoU,  WeU» 
and  Wilkini{d)\  Lord  Mamjleld^  Ret  WilUam»{e)\ 
and  Lord  Hardwicke^  The  Attomey^Oeneral  L^rd 
fVey mouths  (jff)  But  the  preamble  is  undoubtedly  a 
part  of  the  act,  and  may  be  used  to  explain  it,  and  i% 
as  Lord  Coke  says  (A), '  a  key  to  open  the  meaning  of 
the  makers  of  the  act,  and  the  mischiefs  it  was  intended 
to  remedy ; '  but,  on  the  other  hand,  although  it  may 
explain,  it  cannot  control  the  enacting  part,  which  may, 
and  often  does,  go  beyond  the  preamble."  \_fViUiamii 
J.  The  clear  words  of  the  enacting  part  certainly  are 
not  to  be  controlled  by  the  hinguage  of  the  preamble.] 

Peacock,  in  reply.  This  is  not  a  contract  for  the 
sale  of  an  office,  or  of  part  of  an  office,  within  the 
meaning  of  the  statutes.    [Mauley  Ji  I  doubt  whether 

(a)  2  Exch.  282,  288.  (e)  1  W.  Bla.  95. 

(6)  SAddame,  210.  (^)  Ambler,  22. 

(c)  1 1  Co.  Rep.  ii.  (h)  4  Inti.  S30. 

(d)  6  Mod.  62. 
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tbs  Qi86  ottghl  not  to  have  stated^  ftd  a  facu  that  the  I860. 

partiM  oontraded  with  rdferetioe  to  all  the  offloef   

referred  to»  or  dome  of  them.    Upon  the  oaee  as  it  ^'^^v 

sia&de,  the  question  Ibi  whether  there  id  evidence  from  .  Cufton, 

whieh  we  ean  infer  that  they  did  intend  to  include  these 

offices*]    The  obvious  meaning  of  the  contract  ie,  that 

Steny  conveys  to  Clifton^  so  far  as  it  may  be  legal  so  ' 

to  d0^  lak  interest  in  the  c^ces  or  appointments  which 

he  hdd«    In  Harrington  v.  Kloprogge  (a),  it  was  held 

tliat  an  assignment  of  the  profits  of  all  offices  which  the 

defendant  might  acquire^  is  legal ;  as  it  will  be  taken 

to  inean,  of  all  offices  which  may  be  legally  assigned. 

Assnnling  that  the  agreement  in  this  case  affects  to 

deal  with  the  office  of  clerk  of  the  peace,  and  that  that 

is  an  office  within  the  statute,  still,  it  is  submitted,  the 

contract  is  not  ill^al.    There  is  no  portion  of  the 

fees  of  that  of  of  any  of  the  other  offices,  that  Sterry 

bas  agreed  to  assign  to  CKfton»    In  Atton  v.  Crtotn- 

wusU{b)^ — where  it  was  held  that  the  office  of  clerk  to 

the  deputy  registrar  in  the  prerogative  court  of  Canter^ 

imrjfi  is  not  an  office  connected  with  the  administration 

of  justice,  within  the  meaning  of  the  statute  5  &  6 

Ed*  6.  c.  16.,  so  as  to  prevent  its  being  aliened  or 

charged ;  nor  is  an  alienation  of  or  charge  on  the  profits 

of  the  office,  contrary  to  the  policy  of  the  law  restricting 

the  alienation  of  the  income  of  a  public  officer, — Lord 

Chief  Baron  Alexander  makes  a  distinction  between  the 

sale  of  an  office,  and  an  assignment  of  the  profits.  It 

is  then  objected,"  he  says  (c),  "  to  the  part  of  the  prayer 

re^>ecting  the  profits  of  the  office,  that  the  contract  is 

Toid  by  the  statute  of  5  &  6  Ed.  6.  c.  16.    I  am  not 

able  to  perceive  the  bearing  of  this  act  upon  the  present 

question*    The  object  of  that  law  was,  to  prohibit  cor- 

itipt  contracts,  by  which  a  right  to  an  office,  or  a  right 

(•)  4  DougL  5.,  2  CkUt.  R.        (h)  SY.S^J.ISG. 
475.,  S  UML  Ss  5.678  (d).,       (c)  Ih.  U8. 
G  J.  B.Moore,  38  (o). 
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1850.  ^0  exercise  any  of  its  duties^  might  be  obtained,  with  a 
■  view  that  persons  worthy  of  such  trusts  might  be  ad- 
Stbrry  vanced  to  them.  This  contract  seems  to  me  to  have  no 
Clifton,  relation  to  that  subject.  Forgetting,  for  the  moment, 
that  this  is  a  mere  clerkship  held  during  the  pleasure  of 
the  chief  officer,  I  cannot  avoid  recollecting  that  the 
appointment,  or  any  influence  used  or  to  be  used  for 
the  purpose  of  obtaining  it,  is  quite  remote  from  this 
transaction.  I  cannot,  therefore,  apply  any  argument 
drawn  from  that  statute,  to  the  point  now  under  my 
consideration.  Another  class  of  cases  has  been,  with 
more  plausibility,  applied  to  this  controversy.  I  allude 
to  that  class  which  is  founded  on  principles  of  state 
policy,  and  which  protects  the  servants  of  the  public 
from  their  own  improvidence,  and  secures  to  them,  in 
defiance  of  their  own  acts,  the  possession  of  those  re- 
sources derived  from  the  public,  and  intended  to  enable 
tliem  to  perform  their  public  functions.  The  pay  of 
naval  and  military  officers,  and  their  incapacity  to  assign 
it  either  at  law  or  in  equity,  after  some  hesitation,  at 
last  established,  affi^rds  the  most  distinct  and  intelligible 
instance  of  the  application  of  this  rule.  The  office,  or 
rather  the  profits  of  the  office,  of  clerk  of  the  peace, 
seems  another  instance  of  the  same  character.  But  I 
am  not  able  to  apply  that  principle  to  the  situation  of 
the  defendant  Askew,  His  situation  is  called  an  office ; 
but  its  nature  is  not  very  distinctly  explained.  This, 
however,  is  represented,  that  he  is  a  mere  clerk,  assist- 
ing the  deputy-registrars,  receiving  emolument  for 
business  done,  at  the  pleasure  of  his  superiors.  It  does 
not  appear  to  me  that  he  can  be  considered  as  an  officer 
of  the  court.  And,  as  to  his  connection  with  the  actual 
execution  of  any  function  in  the  prerogative  court, 
there  is  none.  It  is  confined  to  receiving,  during  the 
pleasure  of  his  superiors,  certain  sums  earned  by  the 
labours  of  another  person  permitted  actually  to  perform 
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there  these  functions."  Layng  v.  Paine  (a)  was  the  case 
of  an  actual  sale  of  an  office.    In  Gulliford  v.  De  Car^ 
daneU  (4),  and  in  Godolphin  v.  Tudor,  a  bond  given  by 
a  deputy  to  the  principal,  to  pay  him  half  the  profits, 
or  a  certain  sum  out  of  the  salary  or  profits,  of  the 
office,  was  held  good.    Hopkins  v.  Prescott  was  the  case 
of  an  agreement  that  was  clearly  illegal,  within  the  rule 
laid  down  in  Co.  Litt.  234.  a.,  and  3  Inst  154.  The 
deed  now  in  question,  was  not  intended  to  operate, 
nor  did  it  operate,  as  an  assignment  of  the  offices, 
or  any  part  of  them.    Even,  therefore,  supposing  the 
court  should  incline  to  hold  the  deed  to  be  illegal  if 
intended  to  convey  part  of  the  profits  of  any  offices 
which  the  parties  could  not  legally  deal  with,  will  they, 
without  any  evidence  upon  the  subject,  assume  that  the 
parties  did  so  intend?   In  Co.  Litt  42.  a.,  it  is  said: 
''A  tenant  in  fee-simple  makes  a  lease  of  lands  to  jS., 
to  have  and  to  hold  to  B.  for  term  of  life,  without 
mentioning  for  whose  life  it  shall  be,  it  shall  be  deemed 
for  term  of  the  life  of  the  lessee ;  for,  it  shall  be  taken 
moBt  strongly  against  the  lessor;  and,  as  hath  been 
said,  an  estate  for  a  man's  own  life  is  higher  than  for 
the  life  of  another.    But,  if  tenant  in  tail  make  such 
a  lease,  without  expressing  for  whose  life,  this  shall  be 
taken  but  for  the  life  of  the  lessor,  for  two  reasons,— 
first,  when  the  construction  of  any  act  is  left  to  the 
law,  the  law,  which  abhorreth  injury  and  wrong,  will 
never  so  construe  it  as  it  shall  work  a  wrong  :  and,  in 
this  case,  if,  by  construction,  it  should  be  for  the  life  of 
the  lessee,  then  should  the  estate-tail  be  discontinued, 
and  a  new  reversion  gained  by  wrong ;  but,  if  it  be 
construed  for  the  life  of  the  tenant  in  tail,  then  no» 
wrong  is  wrought.    And  it  is  a  general  rule,  that, 
whensoever  the  words  of  a  deed,  or  of  the  parties  witb- 


1850. 

Sterby 
Clifton. 


(a)  Wittes,  511.;  ant^,  Vol.  IV.  p.  58?.  (6)  2  Salk.  466. 
TOL.  IX.  C.  B.  K 
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1850.      out  deed,  may  have  a  double  intendment,  and  tbo  one 

  standeth  with  law  and  right,  and  the  other  is  wrongftil 

Stbbrv  j  against  law,  the  intendment  that  standeth  with  law» 
CupTOK.    shall  be  taken,"  &c    In  Bacon's  Maxima  (a),  it  is  eaid : 

It  is  a  rule  that  Kings*  grants  shall  not  be  taken  or 
construed  to  a  special  intent:  it  is  not  so  with  the 
grants  of  a  common  person,  for,  they  shall  be  extended 
as  well  to  a  foreign  intent  as  to  a  common  intent ;  yet 
with  this  exception,  that  they  shall  never  be  taken  to 
an  impertinent  or  repugnant  intent:  for,  all  wordSf 
whether  they  be  in  deeds  or  statutes,  or  otherwiaei  if 
they  be  general,  and  not  express  and  precise,  shall  be 
restrained  unto  the  fitness  of  the  matter  or  person,'* 
Here,  notwithstanding  the  general  words  of  the  redtal^ 
the  operation  of  the  deed  must  be  limited  to  those 
offices  the  profits  of  which  could  be  legally  dealt  with. 
There  is  no  authority  for  saying  that  the  office  of  derk 
to  the  magistrates,  derk  to  aasessed-tax  commissionen» 
or  clerk  to  commissioners  of  sewers,  is  an  office  touching 
or  concerning  the  administration  of  justice,  any  more 
than  that  of  clerk  to  a  judge  of  one  of  the  superior 
courts.  The  stewardship  of  a  oourt-leet  was  held,  in 
Williamson  v.  Bamsleyy  to  be  an  office  within  the  6  &  6 
Ed.  6.  c.  16. ;  but  there  are  many  manors  that  have  no 
courts-leet.  The  duties  of  the  steward  of  a  manor  are  in 
no  respect  judicial :  Com.  Dig.  Copyhold  (R.  5.),  (R.  6.). 
[  Wildcy  C.  J.  A  court- baron  is  incident  to  every  manor : 
Co.  Litt.  58.  And  the  steward  presiding  in  a  court- 
baron  has  been  held  to  be  a  judicial  officer :  Holroyd  v. 
Br€are(b)i  Bradley  v.  Carrie) \  Brown  y.  GiU.^d)'] 

As  to  the  last  clause,  the  construction  put  by  Sir 
John  Leach  and  by  Lord  Eldon  upon  the  statute  22 
G.  2.  c.  46.  11.  in  Candler  v.  Candler,  is  clearly  the 
correct  one,  viz.  that  the  meaning  of  the  clause,  is,  that 

(a)  Reg.  10.    Verba  gene-        (c)  3  M.    G.  221.,  3  Scott, 

raliu  restringuntur  ad  habi'  N.  R.  521.  A  fortiori,  when 
litatem  ret  vel  person €B.  holding  a  customary  court. 

(6)  2     Si  Aid.  473.  (d)  Anti,  Vol  II.  p.  86l. 
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used  by  others,  so  as  to  enable  them  to  appear  as  attor-   

neys.    The  true  rule  for  the  construction  of  acts  of  Sterry 
parliament,  is  that  given  by  Tindal^  C.  J.,  in  The  Clifton. 
Sussex  Peerage  case  (a),  "  The  only  rule  for  the  con- 
struction of  acts  of  parliament,  is,  that  they  shoyld  be 
construed  according  to  the  intent  of  the  parliament 
which  passed  the  act.    If  the  words  of  the  statute  are 
in  themaelves  precise  and  unambiguous,  then  no  more 
can  be  necessary  than  to  expound  those  words  in  their 
natoral  and  ordinary  sense.    The  words  themselves 
abne  do^  in  such  case,  best  declare  the  intention  of  the 
law-giver.    But,  if  any  doubt  arises  from*  the  terms 
employed  by  the  legislature,  it  has  always  been  held  a 
«fe  mean  of  collecting  the  intention,  to  call  in  aid  the 
ground  and  cause  of  makbg  the  statute,  and  to  have 
recourse  to  the  preamble,  which,  according  to  Chief 
Jostioe  Dyer(b)g  is  a  *key  to  open  the  minds  of  the 
makers  of  the  act,  and  the  mischiefs  which  they  in- 
tended to  redress. The  intention  of  the  framers  of 
this  act,  it  is  submitted,  will  be  best  carried  into  effect 
in  this  cose,  by  holding  that  the  clause  in  question  was 
not  illegal. 

Cur,  adv.  vult. 

The  following  certificate  was  afterwards  sent  to  the 
Vice- Chancellor :  — 

"  This  case  has  been  argued  before  us  by  counsel ; 
we  have  considered  it,  and  are  of  opinion  that  the 
ardcles  of  partnership  set  forth,  are  not  void  in  law. 

"  Secondly,  we  arc  of  opinion  that  the  particular 
claose  therein  mentioned,  is  not  void  in  law. 

«  Thos.  Wilde. 
"  W.  H.  Maule. 
"  C.  Cresswell. 
E.  V.  Williams." 

(«)  WOark    Fin.  143.   (6)  Stowel  v, Lord  Zouch,  Plowden,  369. 
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DooGOOD  V.  Rose. 


The  declara-    HPHIS  was  an  action  of  assumpsit.    The  first  count 

tion  stated  ^j^^  declaration  stated,  that  the  plaintiff,  before 

xiiat  It  was 

agreed  be.  and  at  the  time  of  the  making  of  the  agreement  and 
^K^tiff ^^*^^d  P^^"^^'^  defendant  thereinafter  next  mentioned^ 

i!*(ihe^e-*°  ^^'^  ^^^^  AviQQ  had  been,  and  still  was,  a  short- 

fendant)^  that  hand  writer  and  reporter,  and,  for  and  during  all  the 

A.,  B,,  and  aforesaid,  had  used,  exercised,  and  carried  on,  and 

C.  should,  at  379  j 

the  expiration  still  did  use,  exercise,  and  carry  on  the  profession  or 
of  a  reason-  business  of  a  short-hand  writer  and  reporter ;  that,  the 
execute  an  plaintiff  being  such  short-hand  writer  and  reporter  as 
indenture  aforesaid,  theretofore,  to  wit,  on  the  Ist  of  May,  1848, 
M^M^a  agreed  by  and  between  the  plaintiff  and  the 

X>rentice  ^0  J.,  defendant,  that  the  plaintiff  and  the  defendant,  and  one 
and  that  B. 

should  pay  to  J.  a  premium  of  60/.^ — 51,  on  the  execution  of  the  indenture,  and  the 
residue  by  certain  bills^  to  be  drawn  by  the  plaintiff  and  accepted  by  the  defendant : 
averment,  that^  although  a  reasonable  time  for  B.  and  C.  to  execute  the  indenture, 
and  for  B,  to  pay  the  5L,  and  to  accept  the  bills,  had  elapsed,  and  although  A* 
had  always  been  ready 'and  willing  to  execute  such  indenture,  and  to  receive  C 
as  such  apprentice,  and  although  A,,  at  the  expiration  of  such  reasonable  time, 
requested  B,  to  execute  such  indenture^  and  to  pay  the  51.  and  accept  and  de- 
liver to  him  the  said  bills,  yet  B.  did  not  nor  would  execute  the  indenture,  or 
pay  the  5L,  or  accept,  and  deliver  to  A.,  the  said  bills,  but  wholly  refused  so  to 
do,  and  then  wholly  exonerated  and  discharged  A.  from  tendering  such  indenture 
for  execution,  and  such  bills  for  acceptance,  &c. 

Flea, — that  B.  did  not  exonerate  and  discharge  A.  from  tendering  the  in- 
denture to  him  for  execution,  or  the  bills  for  acceptance. 

The  issue  having  been  found  for  the  defendant :  —  Held,  upon  motion  for 
judgment  non  obstante  veredicto,  that  the  declaration  would  have  been  clearly 
bad  without  the  averment  of  dispensation ;  and  therefore  that  the  issue  taken 
thereon  was  not  an  immaterial  one,  —  though,  by  reason  of  the  want  of  an  aver- 
ment that  B,  had  notice  of  A.'s  readiness  and  willingness  to  execute  the  indenture^ 
the  declaration  would  be  insufficient  to  support  a  judgment  for  the  plaintiff. 

A  repleader  can  only  be  awarded  where  the  court  cannot,  upon  the  matter 
alleged  upon,  and  esublished  by,  the  record,  see  which  way  the  judgment  oug^t 
to  be  given :  and  it  is  never  awarded  in  favour  of  the  party  who  makes  the 
first  default* 
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Jchn  Hose,  the  son  of  the  defendant,  should,  at  the  1850. 

expiration  of  a  reasonable  time  then  next  following,   

make  and  execute,  and  as  their  act  and  deed  deliver,  a  ^^<^^on 

V, 

usual  and  reasonable  indenture  of  apprenticeship,  for  the  Rose. 
purpose  of  apprenticing,  and  binding  as  an  apprentice, 
the  said  John  Rose  to  the  plaintiiF  in  the  way  of  his  the 
plaintiff's  said  profession  or  business,  and  that  the  de- 
fendant should  pay  to  the  plaintiiF,  as  and  by  way  of 
premium  or  apprentice-fee  for  taking  and  receiving  the 
said  John  Rose  as  such  apprentice  as  aforesaid,  the  sum 
of  60L,  to  be  paid  in  the  manner  following,  that  is  to 
say,  5/.,  part  thereof,  to  be  paid  to  the  plaintiff  at  the 
time  of  the  execution  of  the  said  indenture  of  appren- 
ticeship, and  the  residue  of  the  said  sum  of  60/.  to  be 
then  secured  to  the  plaintiff  by  certain  bills  of  exchange 
m  writing,  for  the  amount  of  the  said  residue,  to  be 
then  drawn  by  the  plaintiff  upon,  and  accepted  by,  the 
defendant,  and  delivered  to  the  plaintiff,  that  is  to  say, 
three  several  bills  for  the  respective  amounts  of  20/., 
20/1,  and  15/1,  and  payable  at  the  respective  times  of 
three  months,  six  months,  and  nine  months  from  the 
date  thereof:  Mutual  promises:  Averment,  that, 
although  a  reasonable  time  from  the  making  of  the  said 
agreement  and  promise  of  the  defendant,  for  him,  the 
defendant,  and  the  said  John  Rose^  to  make  and  execute, 
and,  as  their  respective  acts  and  deeds,  deliver  such 
mdenture  of  apprenticeship  as  aforesaid,  for  the  purpose 
aforesaid,  and  for  him  the  defendant  to  pay  to  the 
plaintiff  the  said  sum  of  5/.,  and  to  accept  and  deliver 
to  the  plaintiff  such  bills  of  exchange  as  aforesaid,  had 
elapsed  before  the  commencement  of  this  suit;  and 
although  the  plaintiff  had  always  from  the  time  of  tlie 
making  of  the  Sfud  agreement  and  promise,  and  during 
such  reasonable  time  as  last  aforesaid,  and  at  the  ex- 
piration thereof,  and  at  all  other  times,  been  ready  and 
willing  to  make  and  execute,  and  as  Ids  act  and  deed 
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1850.      deliver,  such  usual  and  reasonable  indenture  of  appren- 
ticeship  as  aforesaid,  and  to  receive  and  take  the  said 
John  Rose  as  such  apprentice  as  aforesaid,  and  to  perform 
Rose.      and  fulfil  the  said  agreement  in  all  things  on  his  part  to 
be  performed  and  fulfilled ;  and  although  the  plaintiff, 
afterwards,  and  at  the  expiration  of  such  reasonable 
time  as  aforesaid,  and  before  the  commencement  of  this 
suit,  to  wit,  on  the  20th  of  November^  in  the  year  afore- 
said, requested  the  defendant  to  make  and  execute,  and 
as  his  act  and  deed  deliver,  such  indenture  as  aforesaid, 
and  to  pay  to  him  the  said  sum  of  5/.,  and  to  accept  and 
deliver  to  him  the  plaintiff  such  bills  of  exchange  as 
aforesaid,  according  to  his  said  promise  and  agreement 
in  that  behalf; — yet  that  the  defendant,  not  regarding 
his  said  promise,  did  not  nor  would,  when  he  was  so 
requested  as  aforesaid,  or  at  any  other  time,  make  or 
execute,  or  as  his  act  and  deed  deliver,  such  usual  and 
reasonable  indenture  of  apprenticeship  as  aforesaid,  or 
pay  the  siud  sum  of  5/.,  or  accept  and  deliver  to  the 
plaintiff  such  bills  of  exchange  as  aforesaid,  or  at  any 
other  time,  but  wholly  refused  so  to  do,  and  wholly 
exonerated,  and  then,  to  wit,  on  the  day  and  year  last 
aforesaid,  discharged  the  plaintiff  from  tendering  such 
usual  and  reasonable  indenture  of  apprenticeship  as 
aforesaid  to  the  defendant  for  execution,  and  such  bills  of 
exchange  as  aforesaid,  for  his  acceptance  thereof  and 
dispensed  with  the  same  ;  and  that,  at  the  time  of  the 
commencement  of  this  suit,  no  such  indenture  as  afore- 
said was  delivered  by  the  defendant,  and  the  said  sum 
of  5/.  then  remained  and  was,  and  still  continued,  unpaid 
to  the  plaintiff,  and  the  said  bills  remained,  and  still 
were,  wholly  unaccepted  by  the  defendant;  and  that, 
by  means  of  the  sud  several  premises,  the  plaintiff  had 
not  only  lost  and  been  deprived  of  the  said  sum  of  6iL, 
and  the  use  of  such  bills  of  exchange  as  aforesaid,  but 
also  thereby  the  plaintiff  was  put  to  great  expenses  of 
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Ub  moneys,  to  wit,  to  the  amount  of  20/.,  in  and  about  1850. 
the  preparing  such  indenture  as  aforesaid,  and  otherwise  «— - 
ammging  to  perform  his  said  contract.  Doooood 

To  this  count,  the  defendant  pleaded,  that  he,  the  ^^^^ 
defendant,  did  not  exonerate  or  discharge  the  plaintiff 
from  tendering  such  usual  or  reasonable  indenture  of 
apprentioeship,  as  in  the  said  first  count  aforesaid,  to 
him,  the  defendant,  for  execution,  or  such  bills  of  ex- 
change as  in  the  said  first  count  aforesaid,  or  any  or 
either  of  them,  for  his  acceptance,  or  dispense  with  the 
same,  or  any  or  either  of  them,  in  manner  and  form  as 
the  plaintiff  had  in  his  said  first  count  alleged, —  con- 
eluding  to  the  country. 

The  cause  was  tried  before  JVilde^  C.  J.,  at  the  sit- 
tings at  Westminster  after  the  last  term,  when  a  verdict 
was  found  for  the  defendant. 

.  ByUs,  Serjt,  now  moved  for  a  new  trial,  on  the 
ground  that  the  verdict  was  against  evidence,  or  for 
judgment  non  obstante  veredicto^  on  the  ground  that  the 
plea,  the  issue  upon  which  was  found  for  the  defendant, 
was  a  traverse  of  an  immaterial  allegation.  The  declara- 
tion would  have  been  perfectly  good  without  the  allega- 
tion that  the  defendant  exonerated  and  discharged  the 
plaintiff  firom  tendering  the  indenture  for  execution.  It 
is  not  necessary  for  a  party,  in  a  case  of  this  sort,  to  make 
loch  a  tender :  it  is  enough  if  he  be  willing  to  execute 
the  indenture,  and  requests  the  defendant  to  do  so,  and 
he  refuses.  In  Poole  v.  Hill  (a),  it  was  held  that  a 
declaration  in  covenant  by  the  vendor  against  the  in- 
tended purchaser  of  lands,  for  non-payment  of  the 
pnrchase-money  according  to  the  contract,  need  not 
aver  that  the  plaintiff  offered  or  tendered  a  conveyance 
to  the  defendant :  but  it  is  sufficient  to  allege  that  the 


(a)  6  M.  Si  W.  835. 
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1650.  plaintiff  has  always  been  ready  and  willing  to  execute 
—  a  conveyance;  inasmuch  as,  in  the  absence  of  an  ex- 
>om3ooo  prega  stipulation  to  the  contrary,  it  is  the  duty  of  the 
Ro8B.  purchaser  to  prepare  the  conveyance,  and  tender  it  to 
the  vendor  for  execution.  Lord  Abinger^  in  delivering 
the  judgment  of  the  court,  there  says :  The  defendant 
could  not  have  maintained  an  action  for  the  non-com- 
pletion of  the  purchase,  without  averring  that  he  had 
tendered  a  conveyance.  He  was  to  perform  the  initia- 
tive, before  the  plaintiff  could  be  called  upon  to  offer  a 
conveyance ;  and  the  plaintiff  was  not  bound  to  execute 
a  conveyance  until  the  defendant  had  prepared  and 
tendered  it  for  execution."  So,  in  Wilmot  v.  fVilkin^ 
son  (a),  it  was  held,  that,  upon  the  refusal  of  the  vendee 
to  accept  the  title,  the  vendor  is  not  bound  to  tender  a 
conveyance.  And  Stephens  v.  De  Medina  (b)  shews 
that  the  like  rule  applies  in  the  case  of  a  sale  of  chat- 
tels :  it  was  there  held,  that,  where  railway  shares  are, 
by  the  act  constituting  the  company,  made  transferable 
by  writing  only,  the  purchaser  of  such  shares  cannot 
mwitain  an  action  for  not  transferring,  unless  he  has 
previously  tendered  a  conveyance  to  the  seller  for  exe- 
cution; and  his  declaration  must  aver  such  tender. 
[Mauhy  J.  All  that  Wilmot  v.  Wilkinson  decides,  is, 
that,  where  the  vendee  says  to  the  vendor,  "  I  will  not 
accept  your  title,"  the  latter  is  not  bound  to  tender  a 
conveyance,  even  though  he  has  stipulated^  that  the 
conveyance  shall  be  prepared  by  him.  There  is  but  a 
very  loose  analogy  between  the  case  of  a  sale  and  a 
contract  of  apprenticeship.]  A  stamp  would  be  requi- 
site: who  is  to  pay  for  that  in  the  first  instance? 
\Wildej  C.  J.  There  is  no  rule  of  law  upon  the  subjects] 
Assuming  that  the  plaintiff  was  bound  to  prepare  and 
to  tender  the  indenture  for  execution  by  the  defendant^ 


(a)  6  B.  Si  C.  506. 


(6)  SGakSiD.UO. 
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—  it  wad  enough  for  the  plaintiff  to  allege  that  he  was  1850. 
ready  and  willing  to  execute,  and  that  the  defendant  ' 
was  requested  to  execute,  and  refused.    [Maule,  J»  ^<^oaoot 
The  allegation  of  dispensation  expounds  what  goes  be*  r^sb. 
fore,  and  shews  that  that  which  miffht  have  been  under- 
stood to  amount  to  an  allegation  of  tender,  must  not  be 
80  expounded  here ;  for,  though  an  allegation  may  be 
idle  and  superfluous,  you  cannot  treat  it  as  if  it  did  not 
exist.    There  is  no  averment  that  the  defendant  had 
notice  of  the  pliuntiff's  readiness  and  willingness  to  ex- 
ecute the  indenture :  I  doubt,  therefore,  whether  the 
declaration  can  be  good.    Beodiness  and  willingness  is 
a  matter  that  is  within  the  party's  own  mind  only.] 
Taking-  the  whole  declaration  together,  it  is  submitted 
that  it  discloses  a  good  cause  of  action. 

Wilde,  C.  J.    The  question  here  is,  whether  the 
Terdict,  which  has  been  found, — and,  upon  the  evidence, 
we  think,  properly  found, — for  the  defendant,  has  been 
found  upon  an  issue  that  is  immaterial.    What  is  the 
nature  of  the  contract?    Is  all  to  be  done  on  the  one 
side  ?  or,  is  there  something  to  be  done  to  perfect  the 
contract  on  both  sides?   Undoubtedly,  in  a  case  of  this 
sort,  the  signature  of  the  master  is  indispensable.  If 
so,  and  the  master  complains  of  a  breach  of  the  con- 
tract, what  is  it  necessary  for  him  to  allege  ?  Suppose 
the  old  form  of  indenture  had  been  still  in  use,  where 
the  instrument  was  cut  in  two,  and  each  party  took  a 
part  of  it, — how  would  the  case  have  stood  then?  It 
seems  to  me  that  the  acts  to  be  done  by  the  plaintiff  on 
the  one  side,  and  by  the  defendant  on  the  other,  were 
to  be  contemporaneous :  and  that,  before  the  plaintiff 
comphuns  of  the  non-performance  of  the  contract  by 
the  defendant,  he  should  have  put  himself  in  a  condition 
to  ask  for  jjerformance,  by  being  prepared  to  deliver 
what  the  defendant  was  entitled  to  receive.    This  per- 
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1850*      formance  on  the  part  of  the  plaintiff  may  be  dispensed 

  with  or  discharged)  by  a  notice  from  the  defendant  that 

^^>oooo9  joggj  mean  to  execute  the  contract  on  his  part. 
jUmE^  Now,  what  must  the  plidntiff  in  such  a  case  aver  ?  He 
must,  I  apprehend,  at  least  aver  that  he  was  ready  and 
willing  to  execute  the  deed,  and  that  the  defendant  had 
notice  of  his  readiness  and  willingness.  Here,  the  plaintiff 
does  not  aver  that  the  defendant  had  such,  notice.  He 
merely  alleges  that  the  defendant  refused  to  pay  the  6L 
or  to  accept  the  bills,  and  exonerated  and  discharged  the 
plaintiff  from  tendering  the  indenture  to  him  for  execu- 
tion. The  declaration  would,  I  apprehend,  clearly  have 
been  bad  without  that  allegation.  Supposing  you  could 
intend  the  all^tion  of  readiness  and  willingness  alone 
as  amounting  to.  a  tender,  the  subsequent  allegation 
here,  prevents  that  meaning  from  being  given  to  it. 
Ticking  this  declaration  simply  to  allege  readiness  and 
willingness,  and  no  notice  thereof  to  the  defendant,  it 
clearly  discloses  no  good  ground  of  action.  Supposing 
the  declaration  to  be  good,  it  is  only  made  so  by  reason 
of  the  allegation  which  is  traversed  by  the  plea:  the 
issue,  therefore,  is  not  an  immaterial  one.  There  is 
consequently  no  ground  for  arresting  the  judgment. 

Maule,  J.  I  am  of  the  same  opinion.  The  lord 
chief  justice  is  satisfied  with  the  verdict :  and  in  that  I 
concur  with  him.  The  defendant  has  entered  into  a 
contract  that  he  will  make  and  execute  an  indenture. 
The  contract  being  executory,  and  each  to  have  a  part, 
each  party  should  have  been  ready  to  perform  his  part 
of  it,  and  was  bound  to  give  notice  to  the  other  of  such 
readiness,  before  he  could  complain  of  non-performance. 
In  the  declaration,  there  is  no  allegation  of  notice  of 
the  plaintiff's  readiness  and  willingness ;  but  it  is  averred 
that  the  defendant  exonerated  and  discharged  the  plain- 
tiff from  tendering  the  indenture  for  execution,  —  not 


.18  VICTORIA. 


ihat  he  exonerated  and  discharged  him  from  giving  notice 
of  his  readiness  and  willingness  to  perform  the  contract 
on  his  part  That  is  consistent  with  the  parties  having 
made  an  agreement  to  do  concurrent  acts,  and  that  the 
plaintiff  should  tender  an  indenture  before  he  could  call 
upon  the  defendant  to  execute  one,  and  that  the  de- 
fisndant  afterwards  had  dispensed  with  the  formality  of 
a  tender.  That  would  still  leave  the  agreement  un* 
touched  to  this  extent,  that  the  parties  should  concur- 
rently do  those  acts.  Now,  it  is  quite  clear  that  one 
party  cannot  maintain  an  action  against  another  for 
not  doing  a  concurrent  act,  without  averring  that  he 
was  ready  and  willing  to  perform  his  part,  and  that  the 
defendant  had  notice  of  such  his  readiness  and  willing- 
ness.  This  declaration  does  not  contain  any  such  allega- 
tion. I  therefore  think  it  bad ;  and  I  also  think  that  the 
allegation  which  is  traversed,  and  the  issue  upon  which 
is  found  for  the  defendant,  does  not  interfere  with  his 
right  to  judgment.  Supposing  the  declaration  to  be  a 
good  one,  it  is  only  by  that  allegation  that  it  is  made  so ; 
and  therefore  the  issue  upon  it  cannot  be  an  immaterial 
one.  A  repleader  takes  place  where,  on  the  matters  al- 
leged and  found  on  the  record,  the  court  cannot  see 
which  way  the  judgment  should  be  pronounced ;  and 
that  is  the  case  where  an  immaterial  averment  in  the 
declaration  is  traversed  and  found  for  the  defendant. 
The  case  for  a  repleader,  therefore,  does  not  arise  here ; 
for,  the  court  can  see  that  the  matters  which  are  con- 
tained in  the  declaration,  and  not  negatived  by  the  find- 
ing of  the  jury,  shew  no  right  of  action  in  the  plaintiff, 
and  therefore  can  sec,  that,  in  giving  judgment  in  con- 
formity with  the  verdict,  they  run  no  risk  of  giving  a 
judgment  that  is  contrary  to  the  justice  of  the  case; 
for,  assuming  all  the  allegations  not  found  by  the  jury 
to  be  true,  the  defendant  will  still  be  entitled  to 
judgment. 
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1850.         Cbesswell,  J.    I  am  of  the  same  opinion.  We 
■■      cannot  J  upon  this  record,  give  judgment  for  the  plaintiff. 
3om>ooD  ^jjg  declaration,  an  agreement  is  shewn,  by  which 

Rose.  the  parties  were  to  do  concurrent  acts.  To  entitle  the 
plaintiff  to  sue  for  the  non-performance  of  the  contract 
by  the  defendant,  he  was  bound  to  shew,  either  that 
he  had  performed  his  part,  or  that  he  was  ready  and 
willing  to  perform  it,  and  that  the  defendant  had  notice 
thereof.  The  declaration  does  not  shew  notice,  and 
therefore  it  is  bad.  If  it  is  to  be  stud  that  the  declara- 
tion is  rendered  good  by  the  subsequent  allegation,  that 
the  defendant  exonerated  and  discharged  the  plaintiff 
from  tendering  an  indenture,  that  is  a  material  all^a- 
tion,  and,  being  traversed,  and  found  for  the  defendant, 
the  defendant  is  entitled  to  judgment.  As  to  the  re- 
pleader,— I  entirely  agree  with  the  rule  laid  down  by 
my  brother  Maule.  Assuming  that  the  averment  tra- 
versed by  the  plea  is  material,  we  can  see  here  that  the 
plaintiff  is  not  entitled  to  judgment.  Another  rule 
upon  this  subject,  is,  that  a  repleader  is  not  granted  to 
the  party  who  has  made  the  first  default  in  pleading. 
Here,  the  first  fault  is  in  the  plaintiff,  unless  the  last 
allegation  makes  the  declaration  good. 

Williams,  J.  I  am  of  the  same  opinion.  It  ap- 
pears to  me  that  the  allegation  which  is  traversed  by 
the  plea,  is  a  material  and  necessary  allegation ;  and 
that  the  issue  thereon  having  been  found  for  the  de- 
fendant, he  is  entitled  to  our  judgment. 

Bule  refused* 
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West  v.  Baxendale. 

Jan.  If)- 

THIS  was  an  action  of  trespass  for  an  assault  and  In  trespass 
^1     •       •  X  for  false  iin- 

false  impnsonment.  prisonment. 

The  defendant  pleaded, —  first,  Yiot  guilty, — secondly,  a  plea  justi- 

that,  flhortly  before  the  supposed  trespass  in  the  dcclar-  fy»ng^^  , 

.          «                1        ^>ii  apprehension 
atlon  mentioned,  to  wit,  on,  &c.,  at  or  about  9  o  clock  plain- 
in  the  evening,  in  the  county  of  Middlesex,  certain  tiff  on  sus- 
goods  and  chattels  of  one  Joseph  BaxendaUy  to  wit,  fifty  Y^&ay  ^set 
silver  forks,  fifty  silver  spoons,  &c.,  of  great  value,  to  out  various 
wit,  of  the  value  of  100/.,  were  with  force  and  arms  ^Z^"*"/^*"^^' 
feloniously  stolen  from  the  dwelling-house  of  the  said  and)*Mnong«t 
Joseph  Baxendale,  by  some  person  to  the  defendant  un-  others,  stated 
known,  against  the  peace,  &c. ;  that  the  plaintiff,  before  ^j^n^^Jg^ 
the  committing  of  the  said  theft,  had  been  in  the  ser-  to  have  been 
vice  of  the  said  Joseph  Baxendale,  as  coachman,  and  ^ff^^\h 
had  been  discharged  therefrom,  and  was  well  acquainted 
with  the  said  house  and  premises  of  the  said  Joseph  the  trial,  the 

Baxendale,  and  knew  that  the  said  plate  was  in  the  *^^» 
'  *  plea  was 

possession  of  the  said  Joseph  Baxendale,  and  where  the  proveil, 

said  plate  was  usually  kept ;  that  the  said  plaintiff,  on  except  that 

the  evening  of  the  day  on  which  the  said  felony  was  ^j^j,  gijeged 

to  have  been 
had  by  the  plaintiff  with  A,y  was  had  with  B, 

The  defendant  applied  to  the  judge  to  amend  the  plea,  by  inserting  therein 
the  Dame  of  the  right  person  ;  which  was  refused. 

In  leaving  the  case  to  the  jury,  the  judge  told  them  they  must  exclude  from 
their  consideration  the  statement  as  to  the  conversation  with  A,,  and  say  whether 
the  facts  which  were  proved,  and  which  were  known  to  the  defendant  at  the  time 
he  caused  the  plaintiff  to  be  apprehended,  were  sufficient  to  cause  a  reasonable 
and  cautious  man,  acting  bond  fide,  and  without  prejudice,  to  suspect  the  plaintiff 
of  the  offence  charged :  — 

Held,  a  misdirection,  —  inasmuch  as  it  was  leaving  to  the  jury  what  it  was 
the  province  of  the  judge  to  determine :  and,  held,  that  the  amendment  was  one 
which  might  have  been  made,  upon  terms,  under  the  latter  branch  of  the 
S  &  4  IF.  4.  c.  42.  M.  23. 
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1850.      committed,  and  shortly  before  the  same  was  committed, 

  was  seen  by  a  certain  person  who  knew  him,  and  whom 

he  knew,  to  wit,  one  Osman,  in  the  neighbourhood  of 
Baxendale.  the  said  Louse,  and  not  in  the  place  where  the  plaintiff 
usually  resided  or  was,  or  had  aiiy  lawful  business,  and 
that  the  plaintiff  then  endeavoured  to  avoid  being  seeu 
or  recognised  by  the  siud  person,  and  affected  not  to 
know  him,  but,  upon  being  then  accosted  and  recog- 
nised by  the  said  person,  requested  him  not  to  inform 
the  said  Joseph  Baxendale,  or  any  of  his  family  or 
servants,  that  the  said  person  had  seen  him  on  the 
occasion  aforesaid ;  that  the  plaintiff  was  also^  dn  the 
evening  of  the  day  on  which  such  felony  was  com- 
mitted, and  shortly  before  it  was  conunitted,  seen  to  go 
in  the  direction  of  the  place  where  it  was  committed; 
that,  at  such  time  after  the  committing  of  the  said 
felony  as  a  person  would  take  to  pass  quickly  from  the 
aaid  house  along  a  certain  close  of  the  said  Jo$eph  Baxm 
endaks  adjoining  thereto,  and  out  of  a  certain  gate  of 
and  belonging  to  the  said  close  and  house,  and  which 
led  from  the  same  unto  and  into  a  certain  public  high- 
way,— into  which  a  person  who  had  committed  the  said 
felony  was  likely  to  have  run  and  escaped,— -a  person 
waj9  heard  to  pass  suddenly  out  of  and  away  from  the 
said  house,  along  the  said  close,  and  through  the  said 
gate,  with  a  step  like  that  of  the  plaintiff,  and  which  a 
certain  person,  to  wit,  one  Sutton^ytho  heard  the  same, 
and  who  knew  the  plaintiff,  and  the  sound  of  his  step, 
believed  to  be  his ;  that  a  certain  dog  of  the  said  Joseph 
Baxendale^  which  knew  the  plaintiff,  and  would  not 
bark  at  him,  but  was  accustomed  to  bark  furiously  at 
sti'angers  whom  it  perceived  in  the  said  premises  of  the 
said  Joseph  Baxendalef  on  the  occasion  aforesaid  per- 
ceived a  person  who  so  passed  away  from  the  said 
house,  over  the  said  close,  and  through  the  said  gate  as 
aforesaid,  whilst  in  and  upon  the  said  premises  of  the 
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said  Jo$eph  Baxendale,  and  then  recognised  the  aaid  1849. 
person  as  one  whom  he  knew,  and  then  followed  the  ■■ 
aud  person  whose  step  was  Hke  the  pkintiflP's,  without 
barking ;  t&at  a  person  resembling  the  plaintiff  was  the  Baxbkdalc. 
said  person,  and  was  seen  to  pass,  and  did  pass,  through 
the  said  gate  within  a  few  minutes  after  the  said  felony 
was  conunitted,  and  in  such  time  as  a  person  might 
have  come  swiftly  from  the  place  where  the  said  felony 
was  committed,  and  the  said  person  did  then  take  to 
flight  along  the  said  highway ;  that  the  plaintiff,  on  the 
occasion  and  at  the  time  aforesaid,  or  any  part  thereof; 
had  not  any  business  or  right  to  be  in  the  said  house  or 
close  of  the  said  Joseph  Baxendale,  or  to  pass  through 
the  said  gate;  that  human  footsteps  were,  on  the 
morning  of  the  day  after  the  committing  of  the  said 
felony,  seen  near  the  said  house,  on  the  said  close,  in 
the  direction  taken  by  the  said  person  who  so  passed 
through  the  said  gate  as  aforesaid,  which  footsteps 
resembled  the  plaintiff's,  and  which  the  defendant  then, 
and  before  and  at  the  said  times  when  &c.,  believed 
to  be  the  plaintiff's ;  that  the  said  felony  was  com- 
mitted by  the  said  person  who  passed  through  the 
said  gate  on  the  occasion  aforesaid ;  that  the  defendant 
never  had  any  reason  or  ground  to  believe  or  suspect 
that  any  other  person  than  the  plaintiff  was  guilty 
of  the  said  felony,  and  the  defendant,  before  and  at 
the  said  time  when  &c.,  leinff  informed  of  and  knowing 
the  premises,  and  having  reasonable  and  probable  cause 
to  suppose,  suspect,  and  believe,  and  then  supposing, 
suspecting,  and  believing,  that  the  plaintiff  had  com^ 
mitted  the  said  felony,  did  forthwith,  to  wit,  at  the 
said  time  when  &c.,  cause  the  plaintiff  to  be  arrested 
and  taken,  for  the  purpose  of  being  carried  before  a 
justice  of  the  peace,  to  answer  the  premises,  and  be 
dealt  with  according  to  law  in  respect  thereof ;  that, 
for  the  purposes  aforesidd,  the  defendant,  at  the  said 
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1850.  time  when  &c,  Deccssarlly  caused  the  plaintiff  to  be 
—  gently  assaulted  and  laid  hold  of,  and  to  be  gently 
compelled  to  go  in  custody  as  in  the  declaration  men- 
Baxbndalic.  tioned ;  that,  because  it  was  very  late  iu  the  evening 
when  the  plaintiff  was  arrested,  and  an  unreasonable 
time  to  take  him  before  such  justice  as  aforeswd,  the 
defendant  unavoidably  detained  him  for  a  reasonable 
time,  and  in  a  reasonable  manner,  in  the  said  house  in 
the  declaration  mentioned,  the  same  being  a  reasonable 
and  convenient  place ;  that  the  defendant  did,  at  and 
^within  a  reasonable  time,  and  in  a  reasonable  manner, 
after  the  said  arrest,  cause  the  plaintiff  to  be  taken  in 
custody  before  the  said  justice  of  the  peace,  to  answer 
the  premises  and  be  dealt  with  according  to  law; 
that  the  defendant,  on  the  occasion  aforesaid,  did  no 
more  than  was  necessary  for  the  purpose  of  arresting 
the  plaintiff  and  keeping  him  in  safe  custody  until  he 
could  be  carried  before  a  justice  of  the  peace,  to  answer 
the  premises,  and  be  dealt  with  according  to  laW* ;  and 
that  these  were  the  same  supposed  trespasses  whereof 
the  plaintiff  had  above  complained  against  the  defendant, 
— verification. 

To  this  plea  the  plaintiff  replied  de  injuria  ;  where- 
upon issue  was  joined. 

The  cause  was  tried  before  fVilde,  C.  J.,  at  the  sit- 
tings at  Westminster  after  Michaelmas  term,  1848.  The 
facts  which  appeared  in  evidence  were  as  follows:  — 
The  defendant  occupied  a  large  mansion  in  the .  neigh- 
bourhood of  Finchley.  The  plaintiff  had  been  in  his 
service  in  the  capacity  of  coachman,  and  consequently 
was  well  acquainted  with  the  premises,  and  knew 
where  the  plate  was  kept.  The  plaintiff  was  dis- 
missed from  the  defendant's  employ  in  February^  1848, 
since  which  time  he  had  resided  at  Gloucester  Mews, 
London.  On  the  6th  of  March,  about  9  o'clock  in  the 
evening,  the  butler  missed  a  tray  full  of  plate  from  a 
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doeet  in  his  pantry,  where  it  had  been  seen  safe  a  short  1650. 
time  before,  and,  notwithstanding  immediate  search  was 
made  for  it,  it  could  not  be  found.  On  the  following 
moniing,  the  defendant's  bailiff,  crossing  the  lawn,  dis-  Baxbnoalb. 
covered  the  empty  tray  under  a  tree  in  the  shrubbery. 
On  the  afternoon  and  evening  of  the  day  on  which  the 
robbery  took  place,  the  plaintiff  was  seen  at  Whetstone^ 
in  the  immediate  vidnity  of  the  defendant's  house,  and 
had  made  an  appointment  to  meet  a  person  at  a  public- 
house  there  at  a  later  hour  in  the  evening,  but  did  not 
keep  it.  He  returned  home  to  Gloucester  Mews^  on 
the  night  in  question,  in  a  cab,  the  horse  attached  to 
which  appeared  very  much  distressed,  as  if  he  had  come 
a  considerable  distance,  and  had  travelled  fast. 

It  further  appeared,  that  the  plaintiff,  when  he  was 
in  the  service  of  the  defendant,  had  the  care  of  the 
dogs ;  that,  about  9  o'clock  on  the  evening  of  the  rob- 
bery, the  defendant's  then  coachman,  who  lived  at  the 
porter's  lodge,  heard  a  person  coming  from  the  house 
towards  the  gate ;  and  that  one  of  the  defendant's  dogs, 
wluch  was  in  the  habit  of  barking  at  strangers,  was 
heard  to  "  sniff"  at  the  man,  as  if  he  recognised  him, 
tmt  did  not  bark.  And  a  witness  who  saw  the  man 
come  out  at  the  gate,  but  was  unable  to  identify  him, 
described  him  as  having  had  on  a  round  jacket,  resem- 
bling one  which  the  plaintiff  wore  when  seen  that  night 
at  Whetstone. 

The  only  fact  in  the  plea  which  was  not  proved  dis- 
tinctly as  alleged,  was,  that  the  plaintiff  had  been  seen 
by  one  Osman  in  the  neighbourhood  of  the  defendant's 
house  on  the  evening  in  question,  shortly  before  the 
robbery,  and,  when  accosted  by  Osman,  requested  him 
not  to  inform  the  defendant,  or  any  of  the  family  or 
servants,  that  he  had  seen  him.    The  fact  itself  was 
proved,  but  the  name  of  the  witness  was  Hawley^  and 
not  Osmaiu 
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1850.         On  the  part  of  the  defendant,  it  was  submitted^  that 

  the  plea  waa  divisible,  and  that  it  was  enough  to  pmte 

^  so  much  of  it  as  would  justify  the  suspicion  that  the 
BAXEN0ALE.  felony  had  been  committed  by  the  plaintiff :  and  the 
learned  judge  was  asked  to  amend  the  plea,  by  sub- 
stituting the  name  of  Hawley  for  that  of  Oman.  Thisi 
was  objected  to  by  the  plaintiff's  counsel,  whd  fidd 
they  came  prepared  to  cross-examine  Osman,  but  wfere 
not  prepared  to  deal  with  the  witness  proposed  to  be 
substituted  for  him. 

The  learned  judge  declined  to  allow  the  ainexicbn^t, 
reserving  to  the  defendant  leave,  on  motion,  to  questioii 
the  propriety  of  such  refusal. 

The  lord  chief  justice  told  the  july  that  they  Inust 
exclude  from  their  consideration  what  had  been  ahewn 
to  have  passed  between  the  plaintiff  and  ffaictey;  and 
he  left  it  to  them  to  say  whether  the  other  facts,  so  far 
as  they  had  been  proved  to  their  satisfaction,  and  which 
were  known  to  the  defendant  at  the  time  he  caused  the 
plaintiff  to  be  apprehended,  were  sufficient  to  justify  a 
reasonable  man,  acting  with  ordinary  caution,  and  with- 
out prejudice,  in  suspecting  that  the  felony  had  been 
committed  by  the  plaintiff. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages 
251. 

ByleSy  Serjt.,  in  HUary  term  last,  moved  for  a  new 
trial,  on  the  ground  of  misdirection,  an  improper  refusal 
to  amend  the  plea,  and  that  the  verdict  was  against 
evidence.  Since  the  case  of  Panton  v.  Williams  (a\ 
all  that  is  for  the  jury  to  determine,  is,  what  are  the 
facts,  which  of  them  were  within  the  knowledge  of  the 
defendant  at  the  time,  and  did  the  defendant  act  bond 
fide;  the  question  of  reasonable  and  probable  cause 


(a)  2  Q.  J?.  169.,  1  Gale  Sf  Z>.  504. 
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being  entirely  a  question  of  law  for  the  judge.    Here,  1850. 

the  whole,  the  law  as  well  ad  the  fact,  was  left  to  the   

jurjr.    The  plea, — which  was  founded  upon  the  case  of 

ihare  v.  Kaye{a)^ — was  substantially  proved.    It  was  Baxendalb. 

clear  that  a  felony  had  been  committed,  and  that  the 

defendant  acted  with  bona  Jides.    \Wilde^  C.  J.  The 

plea  Was  entirely  proved,  with  the  exception  of  the 

statement  about  Osman.']    It  was  not  necessary  to 

pfove  the  Vbhole  of  the  facts  stated  in  the  plea:  it 

was  enough  to  prove  so  much  of  them  as  shewed 

feasoiiable  ground  for  sUdpicion.    The  part  which  was 

tiot  proved  was  not  material:  the  defendant  was  not 

bound  to  provd  the  name  of  the  person  with  whom 

the  convel^tion  was  alleged  to  have  taken  place. 

J.    Would  the  plea  be  a  good  one,  omitting 
the  naine  f}    That  is  not  the  true  test.    l^MauUy  J. 
I  should  say,  that,  if  it  is  necessary  to  specify  a  par- 
tlciilar  person,  the  plea  must  in  terms  be  proved,  —  like 
a  day  that  is  laid  as  matter  of  substance.    Wildcy  C.  J. 
Suppose  the  plea  had  alleged  a  confession  to  A.  B. ; 
would  you  have  proved  your  plea,  by  sliewing  a  confes- 
sion to  C  D.  ?]    It  would  not  be  necessary  to  state  in 
the  plea  the  name  of  the  person  to  whom  the  confession 
was  made.    The  sole  object  of  the  plea,  is,  to  enable  the 
court  to  see  whether  or  not  the  circumstances  fonn  a 
ground  of  reasonable  suspicion.  [MauUy  J.  If  you  sub- 
stitute a  different  person,  you  prove  a  different  ground  of 
Suspicion.    You  do  not  allege  suspicion,  but  upon  this 
ground  as  well  ds  others.]  Tlie  defendant  is  not  bound 
to  prove  all  the  grounds  of  suspicion  alleged.  [^Maule, 
J.    In  the  case  of  a  plea  justifying  the  dismissal  of  a 
servant,  the  cause  of  dismissal  alleged  need  not  be 
entirely  proved.    But  that  is  not  quite  a  parallel  case : 
the  whole  is  not  tied  together  as  being  the  ground  of  one 
tuspiddiL]    The  learned  judge  clearly  erred  in  leaving 

(a)  4  Taunt. 
L  2 
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1850,      it  to  the  jury  to  say  whether  or  not  there  was  reasonable 

  ground  of  suspicion.    In  Wedge  v.  Berkeley  (a),  the  di- 

West      rection  was  in  that  form :  but  the  law  has  since  been 
Baxendale.  settled  the  other  way,  in  Panton  v.  Williams. 
A  rule  nisi  having  been  granted, 

Wllkinsy  Serjt,  Hawkins^  and  Bailey^  now  shewed 
cause.  The  plea  is  bad,  and  therefore,  as  a  verdict  for 
the  defendant  would  not  avail  him,  the  court  will  not 
send  the  cause  down  to  a  new  trial.  In  Mure 
Kaye{b\  it  was  held  that  a  plea  justifying  an  arrest  by 
a  private  person,  on  suspicion  of  felony,  must  shew  the 
circumstances,  from  which  the  court  may  judge  whether 
the  suspicion  was  reasonable.  [Mztife,  J.  Suppose  the 
plaintiff  does  not  choose  to  demur?  It  is  not  for  the 
judge  at  nisi  prius  to  inquire  whether  the  plea  is  good 
or  not.]  Whether  there  was  reasonable  or  probable 
cause  or  not,  depends  upon  a  variety  of  facts,  all  of 
which  must  not  only  exist,  but  must  have  been  com- 
municated to  the  defendant,  and  have  been  believed  by 
him  to  be  true;  and  they  must  be  such  as  furnish 
ground  for  the  arrest  of  the  plaintiff.  The  former 
being  found  by  the  jury,  the  latter  is  for  the  considera- 
tion of  the  judge.  Here,  the  lord  chief  justice  told  the 
jury,  in  effect,  that  the  facts  alleged  in  the  plea  afforded 
reasonable  ground  of  suspicion,  if  they,  the  jury,  were 
satisfied  that  they  were  communicated  to  the  defendant* 
and  he  bond  fide  acted  upon  them.  The  jury  found 
that  enough  was  not  proved,  to  amount  to  a  justification. 
In  Davis  v.  Russell  (c),  the  defendant,  a  constable,  being 
told  by  one  A.  that  the  plaintiff  had  robbed  her,  and 
the  information  being  countenanced  by  a  supposed  inter- 
cepted letter  which  was  shewn  to  him,  apprehended  the 

(a)  6  Ad.  Si  E.  663.,  I  N.       (c)  5  Bingh.  354.,  £  If.  A 
P.  665.,  W.  W.  Si  D.  271.       -P.  590, 
{h)  4  Taunt,  54. 
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plaintifl^  a  respectable  inhabitant  of  Cheltenham^  at  her 
lod^gs,  and  took  her  from  her  bed,  at  nighty  to  prison. 
The  charge  proving  unfounded^the  plaintiff  sued  the  con- 
stable for  the  false  imprisonment;  and  the  judge  at  the 
trial  directed  the  jury  to  consider  whether  the  foregoing 
circumstances  afforded  the  defendant  reasonable  ground 
to  suppose  that  the  plaintiff  had  committed  a  felony, 
and  whether,  in  his  situation,  they  would  have  acted  as 
he  had  done:  and  the  court  held  that  this  direction 
was  substantially  correct    In  Beckwith  v.  Philby  (a), 
the  direction  was  almost  in  terms  the  same  as  here. 
[Williams^  J.    In  Davis  v.  Russelly  the  jury  found  for 
the  defendant :  and,  in  Beckwith  v.  Philby  the  direction 
was  not  objected  to.    The  leading  case  now  upon  this 
subject  is  Panton  v.  Williams,  {b)    It  was  there  laid 
down  by  the  Exchequer  Chamber,  that,  in  an  action  for 
indicting  maliciously  and  without  probable  cause,  if  the 
defendant  set  up  facts  as  shewing  probable  cause,  the 
judge  must  determine  whether  the  facts,  if  proved,  or 
any  of  them,  constitute  such  cause :  the  jury  are  only 
to  decide  whether  the  facts,  or  facts  inferred  from  them, 
exist ;  and  this,  however  complicated  or  numerous  the 
facts  may  be.    Maulcy  J.    The  defendant  pleads  that 
he  had  reasonable  cause  to  suspect,  and  did  suspect. 
The  facts  were  in  dispute.  The  lord  chief  justice  left  it 
to  the  jury  to  say  whether  the  facts  proved,  amounted 
to  such  reasonable  and  probable  cause  as  would  justify 
a  reasonably  prudent  man  in  suspecting  the  plaintiff. 
It  may  be  that  the  jury  found  that  a  number  of  facts 
existed,  but  found  for  the  plaintiff  because  they  thought 
those  facts  did  not  amount  to  reasonable  and  probable 
cause.  The  summing  up  certainly  does  seem,  implicitly, 
to  leave  the  question  of  reasonable  and  probable  cause 
to  the  jury.]    The  rule  is  thus  laid  down  by  Lord 

(fl)  6  B.S^a  635.,  9  D.  (^)  2  Q.  B.  I69.,  1  Gak  cV 

R.  487.  1>.  504. 

L  3 


1850. 

West 

V. 

Baxbndale. 
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1850.      Denmariy  in  Turner  v.  Ambler  (a):    The  prevailing  law 

  of  reasonable  and  probable  causei  is,  that  the  jujy  are 

to  ascertain  certain  facts,  and  the  judg^  is  to  decide 
BaxendaiiS*  whether  those  facts  amount  to  such  cause.  But,  among 
the  facts  to  be  ascertained,  is,  the  knowledge  of  the 
defendant,  of  the  existence  of  those  which  tend  to  shew 
reasonable  and  probable  cause ;  because,  without  know- 
ing them,  he  could  not  act  upon  them ;  and  al«o  the  dQ- 
fendant's  belief  that  the  facts  amounted  to  the  offence 
which  he  charged ;  because  otherwise  he  will  have  made 
them  the  pretext  for  prosecution,  without  even  enter- 
taining the  opinion  that  he  had  a  right  to  prosecute. 
In  other  words,  the  reasonable  and  probable  cause  must 
appear,  not  only  to  be  deducible  in  point  of  law  from 
the  facts,  but  to  have  existed  in  the  defendant's  mind  at 
the  time  of  his  proceeding :  and,  perhaps,  whether  they 
did  so  or  not,  is  rather  an  independent  question  for  the 
jury,  to  be  decided  on  their  view  of  all  the  particulars 
of  the  defendant's  conduct,  than  for  the  judg^,  to  whom 
the  legal  effect  of  the  facts  only  is  more  properly  re- 
ferred." It  was  impossible  that  the  lord  chief  justice 
could  have  forgotten  the  rule  now  so  long  and  so  well 
settled,  that  reasonable  and  probable  cause  is  for  the 
judge  only.  In  substance,  it  is  submitted,  the  direo- 
tion  was  right. 

The  learned  judge  was  also  right  in  refusing  to  allow 
the  proposed  amendment.  The  plea  alleged  the  con- 
versation to  have  taken  place  with  Osman:  to  have 
permitted  the  name  of  another  person  to  be  substi*- 
tuted  for  Osman\  would  clearly  have  prejudiced  the 
plaintiff  in  the  conduct  of  his  action.  In  Boucher 
Murray  (i),  a  declaration  on  a  guarantee  stated,  that^ 
in  consideration  that  the  plaintiff  would  make  advances 
of  money  by  way  of  loan  to  the  defendant  promised 
to  repay  the  plaintiff  such  sums  as  he  should  so 


(a)  10  Q.  B.  252,  260.  (6)  6  Q.  B  S62. 
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whancei  if  JB.  should  make  default;  aud  alleged  for  1850. 
breach,  that  B.  made  default,  and  that  the  defendant  did  — — 
not  pay  the  plaintiff.    To  this  the  defendant  pleaded,  Wmt 
that  the  plaintiff  did  not  make  the  said  advances  to  B.,  Baxbndalb. 
in  manner  and  form,  &c.    At  the  trial,  the  judge 
ordered  the  declaration  and  plea  to  be  amended,  by 
stating  in  the  count,  that,  in  consideration  that  the 
plaintiff  would  procure  the  British  and  Australian  Bank, 
m  which  the  plaintiff  was  a  partner^  to  make  advances 
&a  to  J3.,  the  defendant  promised  to  repay  the  said 
bank  such  sums  as  the  plaintiff  should  so  cause  to  be 
advanced,  &c. ;  and,  in  the  plea,  that  the  plaintiff  did 
not  procure  the  said  bank  to  make  the  said  advances : 
and  it  was  held  that  such  amendment  was  not  warranted 
by  the  statute.    And  in  Bowers  v.  Nixon  (a),  it  was 
ruled  by  Maule,  J.,  that    the  enactments  for  allowing 
amendments  at  nisi  prius,  were  intended  to  meet  vari- 
ances arising  from  mere  slips  or  accidents,  and  that 
they  do  not  extend  to  a  case  in  which  the  party  has 
intentionally  and  designedly  framed  his  pleading  in  a 
manner  which  gives  rise  to  the  objection."    [^Maule,  J. 
In  Pratt  v.  JIanbury{b),  where  there  was  a  plea  of 
justification  in  an  action  for  a  malicious  prosecution  on 
a  charge  of  receiving  stolen  goods,  alleging  that  the 
goods  had  been  stolen  by  "  some  person  unknown," 
and  the  evidence  at  the  trial  shewed  that  the  plaintiff 
had  received  the  goods  from  a  servant  of  the  defendant, 
named  John  Press,  —  it  was  held  that  the  judge  at  nisi 
prius  properly  exercised  his  discretion,  in  allowing  the 
plea  to  be  amended  by  striking  out  the  words  "  some 
person  unknown,"  and  substituting  the  words  John 
Press,''    The  statute  3  &  4  ^.  4.  c.  42.  s.  23.  contem- 
plates two  cases  in  which  amendments  are  to  be  allowed, 
—first,  where  the  variance  is  in  a  matter,  which,  in  the 

(a)  2  Cam  Sf  K.  372.    (6)  19  LavJ  Journ,  AT.  S,,  Q.  B.  17. 
L  4 
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1850.  judgment  of  the  court  or  judge,  is  not  material  to  the 
—  merits  of  the  case,  and  one  by  which  the  opposite  party 
cannot  have  been  prejudiced  in  the  conduct  of  his  action 
Baxendalb.  or  defence, — secondly, where  it  is  in  a  matter  not  material 
to  the  merits  of  the  case,  but  by  which  the  party  may 
have  been  prejudiced.  In  the  latter  case,  the  amend- 
ment is  to  be  allowed  upon  reasonable  terms.  This 
seems  to  have  been  a  case  falling  within  the  latter  branch 
of  the  statute,  and  one  in  which  an  amendment  might 
properly  have  been  allowed,  if  properly  asked  for.] 

Byks,  Seijt.,  and  fFilles,  in  support  of  the  rule.  Hie 
plea  shews  that  a  felony  had  been  committed,  and  it 
discloses  circumstances  reasonably  calculated  to  exdte 
the  suspicion  which  the  defendant  entertained  and  acted 
upon.  The  direction  of  the  learned  judge  was  clearly 
wrong :  he  left  to  the  jury  what  he  ought  himself  to 
have  determined,  viz.  the  existence  of  reasonable  and 
probable  cause.  [Maule,  J.  It  was  for  the  jury  to 
say  whether  the  facte  pleaded  were  proved,  and  for  the 
judge  to  determine  whether  or  not  they  amounted  to 
reasonable  and  probable  cause, — reasonable  and  pro- 
bable cause,  not  for  suspecting,  but  for  imprisoning  the 
plaintiff.]  Whatever  is  reasonable  and  probable  cause 
for  suspecting,  is  reasonable  and  probable  cause  for 
arresting.  The  judge  was  also  wrong  in  telling  the 
jury  to  exclude  from  their  consideration  all  about  the 
communication  to  Osman  (or  HawUy):  it  was  at  all 
events  admissible  to  shew  that  the  defendant  acted 
bond  fde. 

Maule,  J.  I  am  of  opinion, — and  I  believe  my 
learned  brothers  all  agree  with  me, — that  the  rule  must 
be  made  absolute  for  a  new  trial,  on  the  ground  of  mis* 
direction.  If  the  direction  of  the  lord  chief  justice  in 
Bubstimce  was,  that  the  jury  were  to  consider  whether 
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the  facts  stated  in  the  plea  were  true,  and  whether  they  1850.  , 
amounted  to  reasonable  and  probable  cause,  then,  no  — 
doubt,  the  dumtion  was  wrong.  That  the  direction 
took  that  precise  form,  however,  is  not  quite  clear.  Bazkndali. 
But  it  seems  not  to  be  disputed,  that  his  lordship  did  go 
on  to  saj,  that,  in  considering  the  grounds  of  the  de« 
fendant's  suspicion,  they  must  exclude  from  their  minds 
the  fact  of  the  alleged  conversation  with  Osman  (or 
Hawky^  as  it  turned  out).  That  cleai-ly  was  not  cor- 
rect. It  was  a  material  fact,  and  might  have  influenced 
their  decision.  I  think  the  objection  an  insuperable 
one.  Our  decision  necessarily  involves  this — that  the 
plea  would  have  been  a  perfectly  good  plea  without  the 
allegation  about  Osman.  If  the  plea,  without  that 
allegation,  would  have  been  ineufiicient,  the  plaintiff* 
would  have  been  entitled  to  a  verdict 

It  is  unnecessary  to  decide  the  other  points.  I  in- 
cline to  think  that  the  amendment  which  was  proposed, 
was  in  a  matter  not  material  to  the  merits  of  the  case, 
bat  that  it  was  in  a  matter,  by  the  amendment  of  which 
the  opposite  party  might  have  been  prejudiced  in  the  con- 
duct of  his  cause ;  and  therefore  that  it  was  one  which 
ought  to  have  been  made,  upon  such  terms  as  the  judge 
might  think  reasonable,  under  the  concluding  part  of  the 
3&4  fF.4.  C.42.  *.23. 

The  rest  of  the  court  concumng, 


Rule  absolute  accordingly. 
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Jan.  29. 


Bell,  Public  Officer  of  The  National  Provincial 
Bank  op  England,  v.  Welch  and  Adams. 


The  defend-  ^SSUMPSIT  OB  a  guarantee.  The  declarotion 
P?ahi^  tlw*  stated,  that,  at  the  time  of  the  agreement  therein- 
following  after  mentioned,  the  plaintiff  was  registered  public 
oflScer  of  the  National  Provincial  Bank  of  England^ 
undersigned,  Carrying  on  business  at  Blandford^  in  the  county  of 
hereby  in.  Dorset;  that  one  Richard  Pinney  kept  a  certain  banking- 
TvS^/Pro-  ^^^^  company,  at  their  branch  bank  at 

vincial  Bank-  Blandford^  and  was  indebted  to  the  company  in  800iL, 
to^th^^**?*  nioi^ey  advanced  by  them  to  the  said  Richard 
oflOOOi.,  Pinney^mi  it  was  then  proposed  between  the  said 
advanced  or  Richard  Pinney  and  the  scud  company,  that  the  sud 
to  jl"pMby^  company  should  advance  to  the  bsa^  Richard  Pinney 
the  said  com-  diyers  Other  moneys  not  then  agreed  upon ;  that  there* 
pany."  It  upon,  afterwards,  to  wit,  on  the  4th  of  October,  1847, 
SlS^^at^tfie  *  certain  agreement  in  writing  was  made  and  entered 
time  the  got-  into  by  the  said  company  and  the  defendants,  and  was 

ranteewas      gigned  by  the  defendants,  in  the  words  following: — 

given^  jrC* x»       ^ . _  ^      ^  1      *  • 

was  indebted   "  We,  the  undersigned,  hereby  mdemnify  the  National 

to  the  bank 

in  a  sum 

exceeding  \000U: —  Held^  that  the  guarantee  did  not«  upon  the  face  of  it,  or 
construed  with  reference  to  the  extrinsic  circumstances,  disclose  a  sufficient  con* 
sideration. 

A  declaration  upon  the  above  guarantee^  stated,  that,  at  the  time  of  making 
the  agreement,  &c,  JR.  P.  kept  an  account  with  the  company,  and  was  indebted 
to  them  in  800iL  for  money  advanced ;  that  it  was  proposed  between  R,  P.  and 
the  company,  that  the  company  should  advance  him  divers  other  moneys  not  then 
agreed  upon  ;  and  that  thereupon  the  agreement  (setting  it  out)  was  entered 
into :  the  declaration  then  proceeded  to  allege,  that,  in  consideration  of  the 
premises/'  the  parties  mutually  promised,  &c.,  that  the  company  did  advance  to 
R,  P.  divers  large  sums,  amounting  to  1 0OOiL,  and  forbore  and  gave  day  of  pay- 
ment to  R.  P.,  &c. :  —  Held,  that  the  whole  of  the  allegations  preceding  the 
mutual  promises,  formed  part  of  the  consideration  for  the  defendants'  promise, 
and  were  all  put  in  issue  by  non  assumpsit 
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J^mwcial  Bank  of  England  to  th^  extent  of  lOOOAf  18d0. 
advanced  or  to  be  advanced  to  Mr»  Richard  Finney,  of 
Hamworth]f,  ship-builder,  by  the  Blandford  branch  pf 
that  eatablUbment  s  but  the  said  indemnity  to  cease  W«u}h. 
when  thQ  aaid  Bichard  Finney  shall  have  paid  in  the  said 
sum  of  lOOOZ.  to  the  credit  of  his  account:"  Mutual 
pionuses:  Avermentj  that  the  said  company  did  ad- 
Taqce  to  the  said  Bichard  Finney  diyers  large  sums  of 
money  amounting  to  1000/.,  and  forbore  to  the  said 
Biokard  Finney,  and  gave  him  day  of  payment  of,  the 
said  sum  so  due  to  the  said  company  at  the  time  of 
making  the  said  agreement  by  the  defendants,  from  the 
time  of  making  the  said  agreement,  and  forbore  to  him 
and  gave  him  day  of  payment  of  the  said  sums  so  ad- 
vanced to  him  after  the  making  of  the  said  agreement, 
from  the  time  when  the  last-mentioned  sums  were 
respectively  advanced,  until  the  said  Bichard  Finney 
had  bad  a  reasonable  time  to  pay  the  said  sum  of  1000/1 
in  to  bis  aceount,  to  wit,  from  the  said  several  periods 
respectively  up  to  the  commencement  of  the  suit :  that 
the  said  company  were  always  from  the  time  of  making 
the  agreement  and  promise  by  the  defendants,  until  and 
»t  and  after  the  said  Bichard  Finney  had  had  a  reason- 
able time  to  pay  in  the  said  sum  of  1000/.  to  the  credit 
of  hb  account,  ready  to  receive  the  same,—  of  which 
the  defendants  had  notice:  that,  although  the  said 
Richard  Finney,  after  the  making  of  the  said  agreement, 
to  wit,  on  &c,  paid  in  to  his  account  the  small  sum  of 
179/.        lOd,  yet  he  did  not  pay  in  the  residue  of  the 
sum  of  1000/.,  to  wit,  820/.      id.,  or  any  part  thereof, 
aod  the  said  agreement  and  promise  of  the  defendants 
had  been  since  the  making  thereof,  and  were  still,  in  full 
force,  virtue,  and  effect :  that,  at  the  expiration  of  the 
said  reasonable  time  for  the  said  Bichard  Finney  to 
have  pud  in  1000/.,  to  wit,  on  the  Ist  of  January y 
1848,  he  was  indebted  to  the  said  company  in  a  sum 


tD  pa^  dbe  1mI> 
of  LOCHML,  aoEai£iig  to  the 
agr  of  the  sHii  agreemeirt  and 
bdialf;  j€t  that  the 
or  asf  pact  thmoC 


pkasybat  the  only 
upon  wUdk  the  plain- 

Wmii^  C.  at  the  at- 
Tmm^  tcHBL  The  fmcta 
<  that  the  plaintiff  was 
the  pobfie  ofioer  of  71r  Jui^mm/  iVsrado/  ^miA 
li/  EmgUtmd^  hamog  a  fanoKh  crtaMwhariit  at  ^faaif. 
yS^^  m  the  oovmtj  of  Dm^et,  the  faosnesB  of  whidi  was 
ermdoeted  bj  one  Jtfiigr ;  that  one  Riekmrd  Pimmey  bad, 
for  tome  jean,  banked  at  the  Bkmdford  bnmch^  and 
had  been  allowed,  on  aereial  occaskxe^  to  OTerdraw  his 
aoeoonty  npon  the  fahh  of  gnaiantees,  limited  in  point 
of  time  and  amoont,  signed  by  the  defendant  fFekh ; 
and  that,  on  the  8th  of  Jufy,  1847,  May,  the  manager 
of  the  Blandford  branefa,  addressed  and  sent  the  follow- 
bg  letters  to  Richard  Finney,  and  to  Welch :  — 

National  Provincial  Bank  of  England. 
«  Blandford,  July  8.  1847. 
"  Dear  Sir,— We  are  advised  of  the  payment  to  your 
creditf  per  London  Joint,  of  350/.  this  mommg;  and 
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your  acceptances  will  be  duly  advised.    You  must  be  1850. 

aware  that  these  transactions  exhaust  the  temporary   

guarantee,  and  leave  the  bank  comparatively  unpro-  ^^'^ 
tected :  and  I  have,  therefore,  to  beg  you  will  either  Wblob. 
forward  the  permanent  guarantee,  which  might  be  com- 
pleted in  ten  minutes,  or  a  fresh  temporary  one.  All 
the  unpleasantness  and  correspondence  of  this  nature  is 
occasioned  by  your  own  neglect,  in  not  providing  the 
promised  permanent  guarantee :  and  I  have  no  doubt 
Mr,  Welch  will,  upon  your  shewing  him  this  note,  give 
bis  attention  to  the  matter  without  further  delay. 

«  Yours,  &c. 
(Signed)      J.  May^  Manager." 
Ptnney,  Esq." 

National  Provincial  Bank  of  England. 
Blandford,  August  27.  1847. 
"Dear  Sir, — When  I  saw  you  in  Poofe,  you  told 
me  you  would  forthwith  forward  me  the  permanent 
guarantee  for  Mr.  Pinney.  Your  last  temporary  one 
has  been  some  time  exhausted ;  and  I  trust  you  will 
at  once  forward  me  the  permanent  guarantee,  or  a  fresh 
temporary  undertaking,  as  usual.    Yours,  &c. 

(Signed)  May,  Manager." 

''M.K.  Welch,  Esq." 

On  the  4th  of  October,  1847,  the  following  guarantee 
was  given  to  May,  signed  by  both  the  defendants:  — 

''Poole,  October  4.  1847. 
"  We,  the  undersigned,  hereby  indemnify  the  iVa- 
tianal  Provincial  Bank  of  England,  to  the  extent  of 
lOOOi,  advanced,  or  to  be  advanced,  Mr.  Richard 
Pinney,  of  Ilamworthy,  ship-builder,  by  the  Blandford 
branch  of  that  establishment;  but  the  said  indemnity 
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18S().      to  cea0e  when      sliall  hnte  paid  in  the  (uid  «um  Of 

  1000/.  to  the  credit  of  his  account. 

(Signed)  "M,K.mklL 

At  the  time  this  gtiattot^e  was  giv^n^  Pinniy  was 
indebted  to  the  bank  in  140011  After  the  date  of  the 
guarantee^  312/.  was  advanced  by  them  to  Pinne^i 
and  179/.  10«^  \0d.  was  paid  in  by  him  to  the  <ta£t  of 
his  account 

On  the  part  of  the  defetidants^  it  was  submitted^  thfti 
the  guarantee  was  void  for  uncertainty^  and  for  want  of 
a  BuflScient  consideration  appearing  on  the  face  of  it ; 
and  that  the  averment  of  the  proposal  between  Pinney 
and  the  bank,  that  the  latter  should  advance  moneys  to 
the  former, —  which,  it  was  insisted,  was  put  in  issue 
by  non  assumpsit,  —  wasjiot  proved. 

Under  his  iordship^s  direction,  the  jury  found  for  the 
pltdntiff,  damages  1000/.,  leave  being  reserved  to  the 
defendants  to  move  to  enter  a  nonsuit,  upon  the  objec- 
tions above  mentioned,  or  to  reduce  the  damages  by  the 
sum  of  179/.  10*.  lOrf. 

Channelly  Serjt,  in  Michaelmas  term  last,  accordingly 
obtained  a  rule  nisi  to  enter  a  nonsuit,  or  to  reduce  the 
damages;  or  to  arrest  the  judgment,  on  the  ground 
that  the  declaration  disclosed  no  good  cause  of  action. 
He  referred  to  Raikts  V;  Todd  (a),  Johniton  v.  JW- 
cholls  (i),  and  Chapman  v.  Sutton,  (c) 

Shee^  Serjt.i  and  James  Wilder  shewed  cause.  The 
ground  upon  which  a  nonsuit  is  asked  for,  is,  that  the 
proposal  alleged  in  the  declaration,  is  part  of  the  oon- 


(a)  8  Ad.ii  E.  840.,  1  P.  ^  (h)  Ants,  Vbt.  I.  p.  Hi. 
188.  (e)  Amy  Ylil.  IL  II.684. 


IS  VICTORIA. 


159 


nderadon  for  the  defendants'  promise,  and  that  therd  1850. 

was  no  evidence  of  any  such  proposaL    The  guarantee   

itself,  however,  it  is  submitted^  affords  some  evidence  of 
a  proposal ;  and,  besides^  it  was  shewn  that  the  defend-*  WztjoA. 
ants  had,  on  several  previous  occasions,  given  the  bank 
temporary  guarantees  in  the  same  form.   Further,  it  is 
submitted,  that  it  was  not  necessary  to  prove  that  alle- 
gation :  it  was  Inere  matter  of  inducement    [itfatife,  J. 
Is  it  not  noade  material  and  necessary  to  be  proved,  by 
the  statement  that  it  Was  part  of  the  consideration  for 
the  defendants'  promise  ?]    But  for  the  words    in  con-* 
sideration  of  the  prenuses,^  there  would  have  been  no 
difficulQr.    [Mankj  J.    If  it  had  been,    in  considera- 
^n  of  the  said  proposal,"  it  would  have  been  difficult 
to  say  that  the  proposal  was  not  put  in  issue.]  Non 
aflsumpsit  puts  in  issue  the  making  of  the  promise  upon 
the  conmderation  stated :  Sutherland  v.  Pratt,  (a)  Does 
it  put  in  issue  '*the  premises,"  ad  a  matter  of  fact? 
[Afatife,  J.    Where  the  promise  is  inferred  from  the 
consideration,  non  assumpsit  puts  it  in  issue.]  Th^ 
contract  is  set  out  in  terms  in  the  declaration:  the 
whole  consideration  must  appear  upon  the  face  of  the 
mstrument.    "  In  consideration  of  the  premises  "  means 
no  more  than    in  that  state  of  things."   [iWawfe,  J.  It 
means,  in  truth,  merely  an  averment  of  notice.]  The 
premises  themselves  are  not  in  the  nature  of  a  consider- 
ation.   If  the  proposal  is  a  material  allegation,  it  is 
admitted :  Bennion  v.  Damson,  {b) 

To  make  a  guarantee  good,  it  is  necessary  that  the 
consideration  should  distinctly  appear  upon  the  face  of 
it.  It  will  be  contended,  on  the  other  side,  that  it  is 
doubtful  whether  the  consideration  for  the  guarantee, 
was  past  or  future  advances.  Advanced  &r  to  be 
advanced,"  must  be  read  "advanced  and  to  be  ad- 


(a)  11  M.  ^  IF.  296.,  2  (6)  SM.iSfW.  179* 
DowL  N.  S.  813. 
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the  construction  of  these  instruments;  for, -if  every  1850. 
agreement  entered  into  by  a  tradesman  be  so  minutely 
criticisedy.it  will  be  necessary  to  resort  to  an  attorney 
in  the  most  common  intercourse  of  life."    In  Tanner  v. 
Moore  (a),  a  declaration,  in  assumpsit,  stated  that  T.' 
\aA  commenced  an  action  against  il^f*,  for  165/.;  and 
that,  in  consideration  of  T.'s    agreeing  to  stay  the  said 
action,"  the  defendant  promised  to  pay  T.  the  165/. 
within  six  months  next  after  the  decease  of  A.  The  pro- 
mise, as  proved,  was,  to  pay,  as  above,  in  consideration  of 
r.*8  "having  agreed"  to  stay  the  action ;  and  it  was  held 
that  this  was  no  variance,  and  that  a  valid  consideration 
was  proved.    In  delivering  the  judgment  of  the  court. 
Lord  Denman  there  says :   "  Here,  the  declaration 
speaks  of  the  consideration  as  the  plaintiff's  agreeing  to 
itoy,  &c.    Now,  that  word  necessarily  implies  a  con- 
tinuing agreement  till  the  action  is  stayed:  and  the 
words  of  the  instrument,  *  having  agreed,'  necessarily 
imply  the  same ;  for,  it  would  be  absurd  to  suppose  that 
the  defendant  bound  himself  to  pay  the  money,  in  con- 
rideration  of  the  plaintiff's  merely  having  at  a  past  time 
agreed  to  stay  the  proceedings,  unless  that  agreement 
was  continuing  at  the  time  of  the  signing  of  the  instru- 
ment, and  until  the  action  was  actually  stayed."  So, 
here,  it  would  be  absurd  to  suppose  that  the  defendants 
would  consent  to  guarantee  the  past  account,  unless 
something  future  was  to  be  done  by  the  bank  for  Pin-- 
wy's  benefit.    In  Haigh  v.  Brooks  (i),  the  guarantee 
was  in  these  terms:  —  "Messrs.  H.    In  consideration 
of  your  being  in  advance  to  i.  in  the  sum  of  10,000/. 
for  the  purchase  of  cotton,  I  do  hereby  give  you  my 
guarantee  for  that  amount  on  their  behalf : "  and  it  was 
held,  by  the  court  of  error  (c),  that  the  guarantee  did  not 

(a)  9  Q.  5.  1.  (c)  Broohs  v.  Haigh,  10  Ad- 

(6)  10  Ad.  4-  E.  SOg.,  2  P.     6:  E.  4  P.  6^  I).  288. 
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1850.  necessarily  imply  a  past  advance ;  and  that  the  plaintiflb, 
— —  on  a  trial,  might  have  offered  evidence  to  shew  that 
Bell  future  advances  had  been  contemplated.  In  Cfoldshede 
Wblob.  ^«  Swan  (a),  in  an  action  on  the  following  guarantee,— 
In  consideration  of  your  having  thb  day  advanced  to 
our  client,  Mr.  Jf*  750/.,  secured  by  his  warrant  of 
attorney,  payable  on  the  22nd  of  August  next,  we 
hereby  jointly  and  severally  undertake  to  pay  the  same 
on  default,  &c  Dated  the  22nd  of  June,  1840,"— the 
declaration  stated,  that,  in  consideration  that  the  plaintiff 
would,  on  the  22nd  of  June,  1840,  lend  to  one  V.  D. 
750/.,  on  the  security  of  a  warrant  of  attorney,  payable 
on  the  22nd  of  August  then  next,  and  would  forbear 
and  give  time  to  V.  2>.  until  the  22nd  of  August,  the 
defendant  promised,  &c. :  and  it  was  held,  that  the 
instrument  was  sufficiently  ambiguous  to  admit  of  evi- 
dence to  shew  that  the  advance  was  not  a  past  one,  but 
was  made  simultaneously  with  the  execution  of  the 
guarantee ;  and  that  no  amendment  of  the  declaration 
was  necessary.  Parke,  B.,  there  said :  I  entertiuned 
some  doubt,  at  first,  whether  the  consideration  which 
appears  on  the  face  of  this  guarantee,  was  sufficiently 
ambiguous  to  let  in  an  explanation.  But,  on  the  au- 
thority of  the  cases  of  Haigh  v.  Brooks  and  Butcher  v. 
Steuart  (b),  I  think  it  is.  I  think  that  the  evidence 
was  properly  admitted,  not  for  the  purpose  of  contra- 
dicting the  instrument,  but  to  explain  the  meaning  of 
its  terms.  It  was  proved  that  no  money  had  been 
advanced  before  the  execution  of  the  instrument:  it 
must,  therefore,  be  read  as  pointing  to  future  advances : 
and  there  is  nothing  inconsistent  or  unnatural  in  this 
construction.  Upon  this  ground  the  Queen's  Bench 
proceeded  in  Haigh  v.  Brooks ;  and  nobody  can  doubt 
that,  in  that  case,  the  memorandum  might  be  read  as 


(fl)  1  Exch.  154. 


{b)  MM.S^W.  857. 
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referrizig  to  a  past  event    So,  in  Butcher  v.  Steuart,  it  1850. 

was  shewn  that  no  release  had  been  procured ;  and  the   

time  was  held  to  be  a  future  one.    Butcher  v.  Steuart 
was  recognised  in  Tanner  v.  Moore.    Now,  reading  this  Wbloh. 
instmnient  with  the  facts  given  in  evidence,  there  is 
nothing  inconsistent  with  its  being  for  a  future  event. 
I,  however,  found  my  opinion  upon  the  cases  of 
Haigh  v.  Brooks  and  Butcher  v.  Steuart.''  [  Williams^  J. 
Would  the  present  guarantee  attach  immediately  ?  or 
only  upon  future  advances  being  made  ?]    In  the  latter 
event,  probably.    The  court  will  look  at  the  existing 
state  of  <urcumstances,  as  apparent  on  the  face  of  the 
record,  in  construing  the  instrument.    In  Chapman  v. 
Sutton  (a),  the  guarantee  was  almost  in  terms  the  same 
as  this :  it  was  — "  In  consideration  of  advances  made 
and  to  be  made  by  A.  &  B.y  or  by  any  other  persons  of 
whom  their  firm  may,  from  time  to  time,  consist,  !n  the 
way  of  loan,  &c.,  we  jointly  and  severally  hereby  gua-  • 
ruitee  to  A.  &  B^  the  repayment  of  the  said  advances, 
uA  to  indemnify  them  against  any  loss  by  reason  of  such 
advances;  our  liability  not  to  exceed  1000/.,"  &c  :  and 
it  was  held  that  it  disclosed  a  sufficient  consideration. 
In  Johnston  v.  NichoUs  {b),  B.  gave  A.  the  following 
guarantee, — "  As  you  are  about  to  enter  upon  trans- 
actions in  business  with  C,with  whom  you  have  already 
had  dealings,  in  the  course  of  which  C.  may,  from  time 
to  time,  become  indebted  to  you ;  in  consideration  of 
your  doing  so,  I  hereby  agree  to  be  responsible  to  you 
for,  and  guarantee  to  you,  the  payment  of  any  sums  of 
money  which  C  now  is,  or  may  at  any  time  be,  indebted 
to  you,  so  that  I  am  not  called  upon  to  pay  more  than 
the  sum  of  2000/."  There  had  been  considerable  dealings 
between  A.  and  C.  prior  to  the  date  of  the  guarantee, 
consisting  of  loans  of  money,  payments  made  for,  and 


(«)  AnU,  Vol.  II.  p.  634.  (6)  AfU^,  Vol.  1.  p.  25 1. 
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goods  supplied  to,  C.  by  A.y  the  credit  upon  which  liad 
not  then  expired ;  and  those  dealings  had  been,  to  a  small 
extent,  since  continued.  The  declaration  alleged  the 
existence  of  the  prior  dealings  between  A.  and  C,  of 
the  three  descriptions  above  mentioned,  and  then  went 
on  to  state,  that,  in  consideration  that  A.  would  continue 
such  dealings  as  aforesjud  with  C,  B.  promised  A.  to 
be  responsible  for,  and  to  guarantee,  the  payment  of  any 
sums  of  money  which  (7.  then  was,  or  at  any  time 
thereafter  might  be,  indebted  to  A.,  in  the  course  of 
such  dealings  as  aforesaid, — that  is  to  say,  as  well  in 
respect  of  the  said  sums  of  money  so  lent  and  advanced 
on  credit  as  aforesaid,  and  of  the  said  sums  of  money  so 
paidy  laid  out,  and  expended  on  credit  as  aforesaid,  and 
of  the  said  goods  so  sold  on  credit  as  aforesaid,  and  which 
respective  credits  were  wholly  unexpired  as  aforesaid  at 
the  time  of  the  making  of  the  said  promise,  as  also  in 
respect  of  such  dealings  so  to  be  contijiued  as  aforesaid, 
so  that  C.  should  not  be  called  on  to  jmy  more  than 
2000Z.  It  was  held,  that  the  guarantee  disclosed  a  suf- 
ficient consideration  for  the  payment,  as  well  of  the  past 
jis  of  the  future  debt ;  and  that  there  was  no  variance 
between  the  declaration  and  the  proof.  Erie,  J.,  there 
said :  "  The  written  agreement  that  was  produced  in 
proof,  required  some  parol  evidence  to  shew  its  applica- 
tion ;  and  it  might  properly  be  explained,  by  shewing 
the  nature  and  character  of  the  dealings  prior  and  sub- 
sequent to  it :  and  I  think  the  evidence  given  was  quite 
consistent  with  the  guarantee  itself,  and  with  the  ex- 
pansion of  it  in  the  declaration."  The  meaning  of  the 
guarantee  in  the  present  case,  is,  that  the  bank  have 
advanced,  and  may  in  future  advance,  money  to  JPinney, 
and  that,  if  they  do  make  future  advances,  the  defend- 
ants undertake  to  indemnify  them  against  the  whole^ 
both  past  and  future.  Consistently  with  the  nature  of 
the  transactions  disclosed  by  the  evidence^  the  court  can 
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put  no  other  construction  upon  it.  [^Mauky  J.  In  1850. 
that  case,  you  are  reduced  to  this  difficulty,  that  the 
paper  shews  no  consideration  upon  the  face  of  it.]  It 
must  be  assumed  that  the  bank  were  not  at  once  to  sue  Welch. 
the  customer  for  the  past  advances.  Unless  that  were 
80,  the  undertaking  would  have  been  simply  an  under- 
taking to  pay  the  existing  debt. 

As  to  the  reduction  of  damages,  it  appears  that 
179t  10*.  lOrf.  had  been  paid  into  the  bank  by  Pinnei/y 
and  the  defendants  claim  to  set  off  that  sum  in  reduc- 
tion'of  their  liability  upon  the  guarantee.  To  do  this, 
will  be  doing  violence  to  the  language  of  the  guarantee. 
[MauUy  J.  You  do  greater  violence  to  the  sense  of  the 
document,  if  you  do  not  allQ.w  the  set-ofK] 

Channelly  Serjt.,  and  Barstaw,  in  support  of  the  rule. 
The  allegation  in  the  declaration,  which  precedes  the 
statement  of  the  defendants'  promise,  clearly  was  put  in 
issue  by  non  assumpsit,  unless  it  can  be  said  to  be  mere 
surplusage,  which,  it  is  submitted,  it  cannot  be.    "  The 
premises"  arc  merely  a  promise  for  the  debt  or  de- 
feult  of  a  third  person,  and  therefore  the  case  would 
be  within  the  statute  of  frauds.    Now,  it  is  quite  set- 
tled, that  the  promise  as  well  as  the  consideration  must 
be  collected  from  the  face  of  the  guarantee.    The  de- 
claration alleges  that  800/.  was  due  from  Finney  to  the 
bank:  the  evidence  was,  that  1400/.  was  due.    It  may 
be  conceded  that  the  court,  in  dealing  with  an  instru- 
ment of  this  sort,  will  not  look  at  the  adequacy  of  the 
condderation.    It  may  also  be  conceded,  that,  if  there 
had  been  an  engagement  on  the  part  of  the  bank  to 
make  future  advances,  or  to  forbear  to  press  for  pay- 
ment of  past  advances,  the  guarantee  would  have  been 
good.    So,  if  the  contract  had  been  conditional, — to 
attach,  on  future  advances  being  made.  But,  here,  there 
is  no  contract  to  forbear,  no  engagement  for  future 
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1850.      advances;  nor  is  the  contract  conditional;  it  is  alter- 

  native.    In  the  cases  referred  to,  the  parties  confessedly 

^^^^  could  not  have  contemplated  a  liability  to  arise  on  the 
Welch.  pai't  of  the  defendant,  except  in  the  event  of  goods 
being  supplied  or  money  advanced.  But,  here,  the 
parties  may  have  contemplated,  and  evidently  did  con- 
template, the  defendants'  being  liable,  even  though  no 
futuro  advances  were  made.  To  that  contemplation 
the  law  will  not  give  effect  In  Newbury  v.  Armstranff, 
the  whole  consideration  for  the  defendant's  undertaking 
was  in  futuro.  [MauUy  J.  Do  you  contend,  with 
reference  to  the  statute  of  frauds,  that  evidence  may 
not  be  given  of  matters  of  fact  in  relation  to  which  the 
contract  was  entered  into?]  It  is  not  necessary  to 
go  that  length.  \_Mauley  J.  May  not  the  debt,  where 
its  amount  is  left  in  doubt,  be  shewn  otherwise  than  by 
writing?]  It  may  be  conceded  that  it  may,  though 
even  that  may  be  subject  to  some  qualification.  It  is 
not  contended  that  the  written  contract  can  never  be 
explained  by  parol,  or  by  reference  to  extraneous  cir- 
cumstances :  but  it  is  submitted  that  the  cases  where 
that  has  been  permitted,  are  no  authority  for  the  plaintiff 
upon  the  present  occasion,  —  first,  because  the  nature  of 
the  ambiguity  was  different,  —  secondly,  because,  here, 
the  explanation  that  is  given,  is  not  the  explanation 
stated  upon  the  record.  [^Maule,  J.  The  rule  is  not,  I 
conceive,  confined  to  cases  of  ambiguity.  The  admis- 
sibility of  the  fact  must  depend  on  something  other  than 
ambiguity.  If  the  ambiguity  is  not  apparent  on  the 
face  of  the  instrument,  you  give  it  in  evidence  for  some 
other  purpose.  When  the  document  speaks  of  some 
matter  of  fact  existing  dehors  the  instrument,  parol 
evidence  must  be  received.]  A  patent  ambiguity  c«i- 
not,  in  general,  be  explained  by  evidence :  but,  where 
the  ambiguity  is  raised  by  evidence,  there  you  may 
explain  it.    It  is  to  this  sort  of  ambiguity  that  the  cases 
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cited  rather  point    ThuB,  in  Haiffh  v.  Brooks,  a  doubt  1850. 

was  suggested  whether  the  words  ''you  being  in  ad-   

Tanoe,"  meant  to  import  a  past  or  a  future  consideration. 
[Maule,  J.    Ambiguity  means,  that  the  word,  or  the  "WELon. 
instrument,  is  susceptible  of  two  senses,  the  one  ex- 
clusive of  the  other.    In  Haigh  v.  Brooks,  the  court 
thought  the  guarantee  comprehended  advances  both 
past  and  future ;  there  was,  therefore,  no  ambiguity  in 
the  sense  I  have  mentioned.    The  argument  there  was, 
— this  guarantee  is  not  a  binding  one,  because  it  ap- 
plies exclusively  to  past  advances.    But  the  court  con- 
ceived that  it  might  comprehend  future  as  well  as  past 
advances,  and  that,  if  there  were  future  advances,  the 
guarantee  was  a  binding  one.]    In  Butcher  v.  Steuart, 
the  memorandum  was  as  follows: — ''Between  A.  B.^ 
pliuntiff,  and  C  27.,  defendant.    In  consideration  of 
your  having  released  the  above-named  defendant  from 
custody,  I  hereby  engage  within  one  month  from  this 
date  to  pay  you  the  sum  of  500/.,  and  to  hand  you  over 
a  bond  for  the  residue  of  the  debt,  interest,  and  costs  in 
this  action,  payable  at  the  expiration  of  five  years,  with 
interest  at  the  rate  of  5  per  cent  in  the  mean  time,  half- 
yearly,  &c. :  and  the  court  held  that  the  contract,  as 
exphuned  by  the  facts,  was  not  within  the  statute  of 
frauds.    In  Goldshede  v.  Swan,  Alder  son,  B.,  says :  If 
the  words  had  been  '  having  advanced  yesterday y  the  evi- 
dence would  not  have  been  admissible,  as  it  would  have 
been  a  contradiction."    Here,  taking  the  antecedent 
ill^ations  in  the  declaration  as  admitted,  they  shew 
only  pflw^  advances.  [Mauhy  J.   The  declaration  alleges 
subsequent  advances  to  have  been  made.]    Not  in  this 
part  of  it.    l^Maulcy  J.   Your  argument  is,  that  non 
assumpsit  puts  all  the  preceding  allegations  in  issue,  and 
that  all  must  be  proved  by  writing?]    So  far  as  is 
necessary  to  constitute  a  consideration.    Whatever  con- 
stittttes  the  contract,  must  be  proved  by  writmg.  No 
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contract  for  future  advances  is  necessarily  to  be  inferred 
from  this  instrument :  nor  any  contract  for  forbearance. 
In  James  v.  Williams  (a),  a  letter  from  the  defendant  to 
the  plaintiff,  in  these  words, — "  As  you  have  a  clium  on 
my  brother  for  6/.  17^.,  for  boots  and  shoes,  I  hereby 
undertake  to  pay  you  the  amount  within  six  weeks 
from  this  day," — was  held  not  to  satisfy  the  statute  of 
frauds. 

Wilde,  C.  J.  Looking  at  this  guarantee,  there  is 
tmdoubtedly  great  difficulty  in  saying  that  there  is  any 
consideration,  construing  the  instrument  by  its  terms, 
or  with  reference  to  the  surrounding  circumstances. 
The  terms  of  the  guarantee  are,  —  "We,  the  under- 
signed, hereby  indemnify  the  National  Provincial  Bank 
of  England,  to  the  extent  of  1000/.  advanced,  or  to  be 
advanced,  Mr.  Richard  Pinney,  by  the  Blandford  branch 
of  that  establishment ;  but  the  said  indemnity  to  cease 
when  he  shall  have  paid  in  the  said  sum  of  1000/.  to  the 
credit  of  his  account."  The  words  "advanced  or  to  be 
advanced  might  fairly  admit  of  the  construction  that 
future  as  well  as  past  advances  were  meant :  but  the 
facts  shew,  that,  at  the  time  this  guarantee  was  given, 
there  was  a  debt  of  1400/.  due  to  the  bank  from  Richard 
Pinney;  and  there  is  nothing  upon  the  face  of  the 
instrument,  and  certainly  nothing  when  the  state  of  the 
account  between  Pinney  and  the  bank  is  looked  at,  to 
shew  that  the  parties  contemplated  a  security  for  future 
advances  to  the  extent  of  1000/,  There  was  at  that  time 
a  sum  exceeding  1000/.  already  advanced;  and  the  gua- 
rantee in  terms  binds  the  defendants  to  pay  1000/.  of  it. 
What  is  the  consideration  for  that  ?  The  argument  is, 
that  the  word  "  indemnify  "  makes  the  guarantee  attach, 
inasmuch  as  it  imports  that  the  bank  incurred  some 
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future  hazard*    We  can  only  construe  the  language  used  1850. 

by  the  parties,  according  to  its  ordinary  meaning ;  and^  so       -  '  ■■■ 

construing  it,  the  guarantee  enures  only  to  secure  the 

hank  from  loss  in  respect  of  moneys  advanced  or  to  be  Wklch. 

advanced.    On  the  face  of  it,  the  guamntee  does  not 

import  that  it  is  to  attach  upon  future  advances  :  future 

advances  are  not  necessary  to  make  it  attach :  the  full 

amount  of  it  is  absorbed  in  the  debt  already  due.  As 

to  the  declaration,  the  argument  urged  on  the  part  of 

the  defendants  lias  much  weight.    It  is  true,  they  say, 

that  the  allegation  that  820/.  9^.  2d.  remained  due,  is 

not  traversed :  but  they  say  they  did  not  enter  into  the 

guarantee  upon  the  considerations  alleged ;  and  this 

arises  upon  non  assumpsit.    And,  when  we  find  by  the 

evidence  that  the  debt  due  was  1400/.,  it  appears  to  me 

that  the  guarantee  does  not,  upon  the  face  of  it,  disclose 

any  consideration :  and,  when  we  look  dehors  the  gua* 

rantee,  to  the  facts  proved,  I  think  the  parties  did  not 

necessarily  contemplate  future  advances,  and  that  there 

is  no  express  or  implied  contract,  either  for  forbearance 

in  respect  of  past  advances,  or  for  future  advances,  I 

therefore  think  the  rule  to  enter  a  nonsuit,  must  bo 

made  absolute. 

Maule,  J.  I  am  of  the  same  opinion.  In  order  to 
make  this  declaration  good,  reading  it  according  to  the 
natural  sense  of  its  words,  it  imports  that  the  defend- 
ants promised  to  guarantee  the  National  Provincial 
Bank  of  England  to  the  extent  of  1000/.,  in  considera- 
tion of  their  making  future  advances  to  Pinney,  that  is, 
provided  future  advances  were  made.  If  the  defendants 
made  a  promise  not  upon  that  consideration,  that  is  put 
in  issue  by  non  assumpsit.  The  facts  are  these  :  — There 
was  a  sum  of  1400/.  due  from  Pinney  to  the  bank ;  and 
the  defendants  and  the  bank  came  to  this  agreement  of 
guarantee^  with  reference  to  the  state  of  the  account,  — 
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1850.  the  defendants  probably  not  knowing  how  the  account 
«—  Btood, —  by  which  they  agreed  to  indemnify  the  bank>  to 
the  extent  of  1000/.,  advanced  or  to  be  advanced  to 
WwLCH.  Pinney.  It  turns  out  that  more  than  1000/.  had  already 
been  advanced.  If  the  sum  already  advanced  had  been 
less  than  1000/.,  the  guarantee  might  have  admitted  of 
the  construction  suggested,  viz.  that  it  impliedly  con- 
templated future  advances,  inasmuch  as  it  could  not 
otherwise  operate  to  the  full  extent  intended.  But, 
when  it  appears  that  the  1000/.  has  already  been  ad- 
vanced,  and  consequently  that  there  is  an  existing  debt 
to  which  the  guarantee  can  be  at  once  applied,  the 
meaning  of  the  guarantee  is, — We  guarantee  the  exist- 
ing debt  of  Pinneyy  to  the  extent  of  lOOOi,  whether 
fixture  advances  are  made  or  not.  If  the  parties  had  in 
terms  said  so,  there  cannot  be  a  doubt  that  the  instru- 
ment would  not  have  imported  any  future  advances : 
and  I  think  they  do  in  effect  asLy  that.  The  evidence 
shews  that  more  than  1000/.  had  already  been  advanced 
by  the  bank  to  Pinney,  It  is,  therefore,  the  same  as  if 
the  defendants  had  said — Pinney  owes  you  1000/..-  we 
will  pay  you,  if  he  does  not.  The  plaintiff,  therefore, 
fails  in  two  views, — first,  on  the  ground  suggested  by 
Mr.  Barstowj  viz.  that,  admitting  that  the  declaration 
shews  a  good  cause  of  action,  the  evidence  shews  that 
the  promise  was  not  made  upon  the  consideration  stated, 
and  that  arises  on  non  assumpsit, —  secondly,  that, 
taking  the  guarantee  and  the  evidence  together,  the 
contract  is,  to  be  responsible  to  the  extent  of  1000/1  in 
all  events,  whether  future  advances  were  made  or  not* 
It  does  not  appear  to  me  that  the  word  "  indemnify  "  is 
to  be  understood  in  the  sense  suggested  by  Mr.  Wilde^ 
viz,  to  make  the  guarantee  operate,  upon  the  bank  giving 
time  or  forbearing  to  sue  Pinney,  It  may  be  that  the 
defendants  undertook,  whether  time  was  given  or  not, 
to  pay  the  1000/.,  if  Pinney  should  make  default.  Such 
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a  promise  undoubtedly  might  be  made,  and  would  be 
binding  if  made  upon  a  good  consideration.  But  it 
does  not  appear  upon  the  face  of  the  instrument,  as  set 
out  upon  this  record,  construed  with  reference  to  the 
state  of  accounts  between  the  parties,  that  there  was 
any  consideration  for  that  promise.  The  promise  is  a 
promise  to  pay  the  debt  of  a  third  person,  and  not  for 
the  consideration  stated  upon  this  record,  or  upon  any 
consideration  apparent  on  the  face  of  the  instrument; 
and  therefore  the  defence  was  admissible  under  non 
assumpsit. 

Cbesswell,  J.  I  also  am  of  opinion  that  the 
plaintiff  should  be  nonsuited.  Great  stress  has  been 
laid,  on  the  part  of  the  plaintiff,  upon  certain  pre- 
Ilmmary  matters  'stated  in  the  declaration,  which  it  is 
contended  are  admitted.  But,  if  those  matters  are 
material,  and  form  part  of  the  consideration  for  the 
defendants'  promise,  they  are  put  in  issue  by  the  plea 
of  non  assumpsit.  That  being  so,  the  declaration  is  not 
proved :  it  alleges  that  Pinney  was,  at  the  time  of  the 
giving  of  the  guarantee,  indebted  to  the  bank  in  the 
sum  of  800/.,  whereas  the  evidence  shewed  that  1400/. 
was  then  due.  But,  supposing  it  to  be  left  open,  and 
that  the  consideration  may  be  collected  from  the  guar- 
antee and  the  surrounding  circumstances,  then  it  ap- 
pears that  there  was  an  account  between  Pinney  and 
the  bank,  upon  which,  as  the  declaration  alleges,  800/. 
was  due  to  the  latter,  and  the  defendants  give  their 
guarantee  for  1000/.,  and,  in  consideration  of  the  pre^ 
miseSf  the  plaintiff  and  the  defendants  mutually  promise 
to  do  all  things  on  their  respective  parts  to  be  per- 
formed. In  terms,  the  bank  do  not  promise  to  do  any 
thing.  If  the  promise  was  made  in  reference  to  an 
account  of  800/.  only,  the  guarantee  being  for  1000/., 
it  might  have  been  inferred  that  further  advances  were 
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1850.      contemplated:  but  the  evidence  negatives  that ;  for,  it 
~—      shews  that  1400/.  was  already  due.    If,  therefore,  we 
^^^'^       are  to  resort  to  the  surrounding  circumstances  to  ascer- 
H'eloh.     tain  the  consideration,  there  is  none  in  law  to  satisfy 
the  statute. 

Williams,  J.  For  the  reasons  already  given,  I  am 
of  opinion,  construing  the  guarantee  in  question  with 
reference  to  the  surrounding  circumstances,  that  there 
is  no  sufficient  consideration  to  support  it  as  a  binding 
contract.  It  is  said  that  the  declaration  alleges  that 
800/.  only  was  due  from  Pinney  to  the  bank,  and  that 
that  is  admitted ;  and,  taking  that  as  an  admitted  fact, 
the  guarantee  does,  it  is  said,  disclose  a  good  considera- 
tion, inasmuch  as  it  shews  that  future  advances  were 
contemplated.  I  am  of  opinion  that  that  allegation  was 
put  in  issue  by  non  assumpsit.  And,  when  it  appeared 
at  the  trial  that  more  than  1000/.  was  due  at  the  time 
the  guarantee  was  given,  the  allegation  was  disproved ; 
for,  in  no  sense  could  it  be  said  that  the  defendants* 
promise  was  made  in  consideration  of  a  debt  of  800/L 
I  therefore  agree  that  there  ought  in  this  case  to  be  » 
nonsuit. 

Eule  absolute  to  cuter  a  nonsuit. 


IS  VICTORIA*  173 

1850. 


Jones  and  Another  v.  Broadhurst. 


Jan.  31. 


A  SSUMPSIT  on  a  bill  of  exchange,  by  indorsees  Satisfaction 

against  acceptor.  « 

between  sl 

The  declaration  charged  the  defendant  as  the  acceptor  drawer  or 

of  a  bill  for  49/.,  drawn  by  Messrs.  W.  §•  C.  Cook,  pay-  indorser  and 

able  to  order,  at  three  months  after  date,  and  indorsed  ^ei*er**^^' 

by  fFl  §•  C  Cook  to  the  plaintiffs.  before  or 

The  fourth  plea  stated,  that,  after  the  indorsement  of  f 
I    1. 11       1      1  •    ./Y.       lit*       1  becomes  due, 

the  bill  to  the  plaintiffs,  and  before  the  commencement  does  not 

of  the  action,  fV.  §•  C.  Cook,  the  drawers  of  the  bill,  necessarily 

bad  delivered  to  the  plaintiffs,  and  the  plaintiffs  had  ^t'^fgction 

accepted,  divers  goods  of  great  value,  to  wit,  of  the  on  behalf 

value  of  50/.,  in  full  satisfaction  and  discharge  of  the 

mi  bill  of  exchange,  and  of  all  damages  and  causes  of  operate  to 

*  action  in  respect  thereof ;  and  that  the  plaintiffs,  from  discharge 

the  time  of  the  said  satisfaction  of  the  said  bill  of  ex-  i|ability"to  the 

change,  hitherto,  had  always  held  the  same  against  the  indorsee. 

will  and  consent  of  the  said  drawers,  and  so  still  held  ^'''^ij*!^^""^ 

the  same ;  and  that  the  plaintiffs  commenced  this  action,  exchange 

and  still  prosecuted  the  same,  against,  and  in  opposition  for  49/.,  by 

to,  the  will  and  consent  of  the  said  drawers. 

against  ac- 

To  this  plea,  the  plaintiffs  replied  de  injuriA.  ceptor,  the 

latter  pleade«], 

that,  after  the  indorsement,  and  before  the  commencement  of  the  action,  the 
drawer  delivered  to  the  plaintiffs,  and  the  plaintiffs  accepted,  goods  of  the  value 
of  50/L,  in  satisfaction  and  discharge  of  the  bill,  and  of  all  damages  and  causes 
of  action  in  respect  thereof ;  and  that  the  plaintiffs,  from  the  time  of  the  saiil 
satisfaction  of  the  bill,  had  always  held  the  same  against  the  will  and  consent 
of  the  drawer,  and  so  still  held  the  same;  and  that  the  plaintiffs  had  com- 
menced the  action,  and  prosecuted  the  same,  against,  and  in  opposition  to,  the 
▼ill  and  consent  of  the  drawer  :  — 

Held,  after  verdict  for  the  defendant,  that  the  plea  was  no  bar  to  the  plaintiffs' 
right  to  recover  against  the  defendant  on  the  bill. 
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1850«         At  the  trial,  before  Maule,  J.,  at  the  second  sitting 

  in  London,  in  Easter  term,  1848,  in  support  of  this  plea 

Jones       ^Jj^  defendant  called  fV.  Cook,  one  of  the  drawers.  He 

V, 

Broadburst.  proved  that  the  plain tifftj'  traveller  called  at  his  ware- 
house, and  looked  out  the  goods,  which  were  sent  to  the 
plaintiffs  in  satisfaction  of  the  bill.  He  also  admitted 
that  the  amount  of  the  bill  had  been  paid  to  him.  Cook, 
by  the  defendant 

On  the  part  of  the  plaintiffs,  it  was  insisted  that  this 
evidence  did  not  sustain  the  plea,  inasmuch  as  it  did  not 
shew  that  the  goods  were  delivered  to  or  received  by 
the  plaintiffs  in  satisfaction  of  their  claim  against  the 
defendant  as  acceptor. 

A  verdict  having  been  found  for  the  defendant  upon 
the  issue  on  the  fourth  plea,  and  for  the  plaintiffs  on  all 
the  other  issues, 

ByleSy  Seijt,  in  Easter  term,  1848,  obtained  a  rule 
nisi  to  enter  the  verdict  upon  the  fourth  issue,  for  the 
plaintiffs,  or  for  judgment  non  obstante  veredicto.  The 
learned  serjeant  submitted  that  the  fourth  plea  would 
admit  of  two  constructions, — that  it  might  mean  that 
the  goods  were  delivered  and  accepted  in  satisfaction 
and  discharge  of  all  damages  and  causes  of  action  which 
the  indorsees  had  against  Cook,  the  party  delivering 
them, — or  it  might  mean,  in  satisfaction  and  discharge 
of  the  bill  and  of  all  damages  and  causes  of  action 
thereon  against  any  party  to  it ;  that,  if  the  plea  was  to 
be  read  according  to  the  first  of  these  constructions 
(which,  it  was  suggested,  it  must  be),  then  it  was  clearly 
a  bad  plea ;  and  that,  if  it  was  to  be  taken  in  the  latter 
sense,  it  would  raise  this  question, — whether  a  payment 
or  satisfaction  of  a  bill  by  the  drawer,  the  acceptor 
being  no  party  to  such  satisfaction,  discharges  the  right 
of  action  of  the  holder  against  the  acceptor. 
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Against  this  rule  cause  was  shewn  by  Channell,  Seijt.,  1650. 

in  TVinity  term  last,  and  Bi/les,  Serjt.,  and  Prentice,  ■ 

were  heard  in  support  of  it    The  arguments  and  the  ^^^^ 

authorities  cited  are  so  fully  commented  upon  in  the  Beoadhurbt* 
judgment,  that  it  has  been  thought  unnecessary  to 
report  them. 


Wilde,  C.  J.  The  first  question  which  arises  upon 
this  motion,  is,  whether  the  verdict  upon  the  issue 
joined  upon  the  fourth  plea,  has  been  properly  found  for 
the  defendant.  It  is  said  that  the  fourth  plea  is 
equivocal  in  its  language.  It  states,  that,  after  the 
indorsement  of  the  bill  to  the  plaintiffs,  and  before  the 
(XHnmencement  of  the  action,  the  drawers  had  delivered 
to  the  plidntiffs,  and  the  plaintiffs  had  accepted,  divers 
goods,  of  the  value  of  50/.,  in  full  satisfaction  and  dis- 
charge of  the  bill,  and  all  damages  and  causes  of  action 
in  respect  thereof;  and  that  the  plaintifis,  from  the  time 
of  the  said  satisfaction  of  the  bill,  hitherto,  had  always 
bdd  the  same  against  the  will  and  consent  of  the  said 
drawers,  and  so  still  held  the  same ;  and  that  the  plain- 
ti£  commenced  this  action,  and  still  prosecuted  the 
same,  against,  and  in  opposition  to,  the  will  and  consent 
of  the  said  drawers.  The  question  is,  whether  this 
plea, — whether  it  is  a  valid  and  sufficient  plea,  or  not, 
—means  to  allege  that  the  drawers  gave  to  the  plain- 
tH&,  at  their  request,  and  that  the  latter  accepted,  the 
goods  in  the  plea  mentioned,  in  satisfaction  of  the  bill, 
and  of  all  damages  and  causes  of  action  in  respect 
thereof  as  against  any  of  the  parties  thereto;  or,  in 
other  words,  whether  it  means  that  the  goods  were 
delivered  and  accepted  in  extinguishment  of  all  right  of 
action  of  the  plaintiffs  upon  the  bill.  It  is  true  that 
the  goods  might  have  been  given,  not  in  satisfaction  and 
discharge  of  the  bill  generally,  but  in  discharge  of  the 
liability  of  the  Cooks,  and  in  respect  of  the  causes  of 
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1850,  action  by  the  plaintiffs  against  them.  I  do  not  think 
— ~  that  that  is  the  fair  meanin<]^  of  the  plea ;  but  I  think 
^  it  means,  that  the  goods  were  delivered  in  eatisfao 
Bboadhumt*  tion  and  discharge  of  all  damages  and  causes  of  action 
in  respect  of  the  bill,  whether  against  the  Cooks,  or 
against  any  other  parties  to  it.  So  understanding  the 
plea,  was  the  evidence  such  as  to  warrant  the  finding  of 
the  jury  ?  Look  at  the  situation  of  the  drawers.  Sup- 
pose the  drawer  of  an  accommodation  bill  pays  the 
amount  to  the  holder :  what  is  the  reasonable  intend- 
ment of  the  payment?  If  he  does  not  make  the  pay- 
ment in  satisfaction  and  discharge  of  the  holder's  claim 
against  every  party  on  the  bill,  what  good  does  he  get  by 
changing  the  plaintiff  against  him  ?  The  drawer  of  an 
accommodation  bill  is,  in  truth,  the  only  party  ultimately 
^  liable  upon  the  bill.  A  person  standing  in  that  position, 
when  he  pays  the  bill,  must  be  understood  to  make  the 
payment  in  satisfaction  of  all  claims  against  any  one 
upon  the  bill.  It  appears  that  thla  bill  was  drawn  for 
value.  The  drawers  received  from  the  acceptor  the  full 
amount  of  the  money.  It  then  became  their  duty  to 
adjust  and  extinguish  all  remedies  of  the  holders  against 
any  party  to  the  bill.  Having  a  general  account  with 
the  plaintiffs,  the  items  on  the  debit  side  of  which,  in- 
cluding the  bill  in  question,  amounted  to  81/.,  and  those 
on  the  credit  side  to  31/.,  the  drawers  deliver  to  the 
plaintiffs  goods  to  the  amount  of  50/.  Suppose,  instead 
of  goods,  they  had  given  the  plaintiffs  50/.  in  money, 
the  necessary  intendment  would  undoubtedly  be  that  it 
was  a  payment  in  satisfaction  and  discharge.  The 
goods  having  been  delivered  as  money,  and  so  treated 
by  all  parties,  I  sec  no  difference  between  a  payment  in 
money  and  a  payment  In  goods.  The  fair  meaning  of 
the  plea,  I  think,  is,  that  the  goods  were  delivered  in 
satisfaction  and  discharge  of  the  liability  of  every  party 
to  the  bill:  and  the  evidence  warranted  the  jury  ia 
finding  for  the  defendant. 
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Whether  or  not  enough  is  disclosed  on  the  face  of  1850. 
the  plea,  to  make  it  enure  as  a  defence,. is  a  matter  of  — 
mote  difficulty ;  and  upon  that,  and  the  authorities  *  ^^^^ 
dted,  we  will  take  time  for  deliberation.  Bboai>bvii»>. 


CoLTMAN,  J.    I  also  am  of  opinion  that  this  plea  is* 
large  enough  to  import  a  payment  (in  goods)  in  satis- 
faction and  discharge  of  the  liability  of  all  the  parties  to 
the  bill.    Assuming  that  it  can  so  enure,  it  ought  to  be 
80  construed  as  to  make  it  a  good  defence, — the  plaintiffs 
having  pleaded  over.   In  that  view,  it  seems  to  me  that 
the  plea  is  sufficient.    Being  so  understood,  was  there 
evidence  to  warrant  the  finding  for  the  defendant  ?  It 
was  clearly  the  duty  of  the  holders,  under  the  circum- 
stances, to  discharge  the  liability  of  the  defendant  I 
think  there  was  abundant  evidence  to  warrant  the  jury 
in  finding  that  the  goods  were  delivered  to  and  accepted 
by  the  plaintiffs  in  satisfaction  and  discharge  of  the 
liability  of  every  party  to  the  bill. 

Cur,  adv.  vult. 


Cresswell,  J.,  now  delivered  the  judgment  of  the 
court 

The  declaration  in  this  case  charges  the  defendant  as 
the  acceptor  of  a  bill  of  exchange  for  49/.,  drawn  by 
W.  C  Cooky  payable  to  their  order,  at  three  months 
after  date,  and  indorsed  by  the  drawers  to  the  plaintiffs ; 
and,  among  other  pleas,  not  material  to  be  noticed  on 
the  present  occasion,  the  defendant,  by  his  fourth  plea, 
alleged,  that,  after  the  indorsement  of  the  bill  of  ex- 
change to  the  plaintiffs,  and  before  the  commencement 
of  the  action,  the  drawers  of  the  bill  had  delivered  to 
the  plaintiffs,  and  the  plaintiffs  had  accepted,  divers 
goods,  of  the  value  of  50/.,  in  full  satisfaction  and 
diwharge  of  the  said  bill  of  exchange,  and  all  damages 
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1850.      and  causes  of  action  in  respect  thereof ;  and  that  the 

  plaintiffs,  from  the  time  of  the  said  satisfaction  of  the 

^"^^^^  said  bill  of  exchange,  to  the  time  of  the  pleading  of 
Broadhurst  V^^^i  always  held  the  same  against  the  will 
and  consent  of  the  said  drawers,  and  so  still  held  the 
•same;  and  that  the  plaintiffs  commenced  this  action, 
and  still  prosecuted  the  same,  against,  and  in  opposition 
to,  the  will  and  consent  of  the  said  drawers. 

To  this  plea,  the  plaintiffs  replied  de  injurid ;  and  a 
verdict  was  found  for  the  defendant,  upon  the  trial  of 
the  issue  joined  on  that  plea. 

A  rule  has  since  been  obtained  by  the  plaintiffJ^ 
calling  upon  the  defendant  to  shew  cause  why  judg* 
ment  should  not  be  entered  for  them  non  obstante 
veredicto,  in  respect  of  the  insufficiency  of  that  plea. 

Upon  this  record,  the  bill  of  exchange  must  be  taken 
to  have  been  accepted  upon  a  good  consideration.  The 
interest  of  the  acceptor,  therefore,  is  not  liable  to  be 
affected  by  the  state  of  accounts,  or  equities,  between 
any  other  parties  connected  with  the  bill :  and  the  only 
question  in  which  he  has  any  interest,  is,  whether  the 
party  seeking  to  enforce  payment  by  him,  is  the  l^al 
owner  of  the  bill,  and  whether  recovery  by,  and  pay- 
ment to,  such  party,  will  enure  as  a  satisfaction  and 
absolute  discharge  of  his  liability  upon  the  bill.  By 
the  indorsement  averred  in  this  declaration,  and  not 
traversed,  the  plaintiffs  became  the  legal  owners  of  the 
bill ;  and  the  recovery  of  the  amount  thereof  will  have 
the  effect  of  discharging  the  defendant  from  all  friture 
liability.  The  plea  does  not  allege  whether  such  satis- 
faction was  given  and  accepted  before  or  after  the  bill 
became  due;  nor  is  it  averred  to  have  been  at  the 
request,  or  for  or  on  behalf,  of  the  defendant,  or  in 
satisfaction  of  his  liability  upon  the  bill,  or  of  the  cause 
of  action  of  the  plaintiffs  against  him :  nor  does  it,  in 
any  way,  connect  the  defendant  with  the  transaction^  or 
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shew  any  privity  between  him  and  the  parties  to  the  1850. 
satisfaction  given,  except  so  far  as  such  parties  were  the  — 
drawers  of  the  bill,  and  the  defendant  was  the  acceptor.  ^o^es 

As  the  plea  did  not  allege  that  the  satisfaction  was  Broadhurst. 
made  at  the  recjuest,  or  for  or  on  behalf,  of  the  de-. 
fendant,  or  in  respect  of  the  cause  of  action  stated  in 
the  declaration,  the  defendant  was  not  required  to  give 
any  evidence  to  such  effect,  to  entitle  him  to  the 
verdict  he  obtfdned :  and  therefore  the  verdict  will  not 
warrant  an  intendment  of  any  such  facts  (a),  or  of  any 
other  fact  tending  to  extend  the  import  of  the  plea  as 
stated  upon  the  record :  and  the  question  raised  by  the 
plea,  according  to  its  terms,  is,  whether  satisfaction  of  a 
bill  as  between  a  drawer  or  indorser,  and  an  indorsee, 
made  before  or  after  the  bill  becomes  due,  enures  as  a 
^tisfaction  on  behalf  of  the  acceptor,  and  operates  to 
discharge  him  from  liability  to  the  indorsee. 

In  support  of  the  rule,  it  was  contended,  that  the 
plea  did  not  shew  sufficient  matter  to  bar  the  plaintiffs 
from  judgment,  because  the  satisfaction  therein  set 
forth,  was  not,  as  before  stated,  averred  to  have  been 
^adc  at  the  request,  or  for  or  on  behalf,  of  the  defend- 
ant, or  for  or  in  respect  of  the  cause  of  action  declared 
Upon ;  and  that  no  legal  privity  was  shewn  between 
the  parties  who  made  satisfaction,  and  the  defendant, 
and  therefore  the  satisfaction  made,  did  not  enure  as 
discharge  of  the  defendant ;  and  that  the  satisfac- 
tion was  made  by  parties  who  were  under  a  personal 
liability  upon  the  bill  declared  oh,  either  absolute  or 
contingent ;  and  that  the  plea  imports  that  the  satisfac- 
tion made  by  them,  referred,  and  was  limited,  to  their  own 
personal  liability,  and  was  not  shewn  to  have  extended 
lueyond ;  and  that  the  satisfaction  to  the  indorsee  of  a 

(o)  Fide  1  Mann.  Sf  Ryl.  285,  n.';  2  Nev.  ^  M.  443.;  2  M. 
A  G.  422. ;  5  3f.  4-  697. 
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1850.      bill,  made  by  the  drawer  or  mdorser,  did  not,  as  a  legal 
— —      consequence,  enure  as  a  satisfaction  of  the  bill  quoad 
Jones      ^j^^  acceptor,  or  any  other  person,  other  than  those  who, 
Broadhurst*  if  called  upon  by  the  indorsee  to  pay  the  bill,  would 
have  a  remedy  over  against  the  party  who  made  the 
satisfaction,  and  thereby  subjecting  such  party  to  a  lia- 
bility to  make  double  satisfaction.  J 
It  was  also  insisted  that  the  plea  did  not  shew  any 
legal  privity  between  the  drawers  who  made  the  satis- 
faction, and  the  defendant ;  and  that  the  plea,  therefore, 
at  most,  amounted  to  a  plea  of  satisfaction  made  by  a 
stranger,  and,  as  such,  could  not  be  pleaded  in  bar 
against  the  plaintiffs. 

On  the  part  of  the  defendant,  it  was  contended,  upon 
shewing  cause,  that,  upon  principle  and  authority, 
satisfaction  made  by  the  drawer  of  a  bill,  to  an  indorsee, 
enured  by  law  as  a  satisfaction  by  or  on  behalf  of  the 
acceptor,  and  might  therefore  be  pleaded  in  bar  to  any 
action  afterwards  brought  by  the  indorsee  against  the 
acceptor;  and  that  the  drawer  and  acceptor's  being 
parties  to  the  same  bill,  was  a  sufficient  legal  privity  to 
make  satisfaction  by  the  drawer  enure  as  a  discharge  of 
the  acceptor,  as  against  the  indorsee  who  received  the 
satisfaction :  and,  further,  it  was  contended  that  it  was 
competent  to  any  one  to  plead  in  bar  satisfaction,  even 
by  a  stranger,  for  the  cause  of  action  sued  upon,  which 
had  been  accepted  by  the  plaintiffs. 

The  case  was  very  elaborately  argued,  and  many  au- 
thorities were  referred  to  on  both  sides.  The  court  has 
examined  all  the  authorities  referred  to,  and  considered 
the  case,  and,  in  the  result,  is  of  opinion  that  the  plea, 
as  proved  and  sustained  by  the  verdict,  does  not  shew 
sufficient  matter  to  bar  the  plaintiffs,  and  that  the  rule 
to  enter  judgment  for  the  plamtiffs  non  obstante  veredicto^ 
must  be  made  absolute. 
In  considering  the  case  upon  principle,  it  will  be 
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proper  to  advert  to  the  legal  relation  in  which  the  1850. 
respective  parties  stand  towards  each  other,  upon  the  — 
effect  of  whose  acts  and  rights  the  determination  of  the  «^«nls 
rule  must  depend.  It  is  to  be  observed  that  the  drawers  Bboadhubst. 
and  acceptor  are  parties  to  the  same  instrument,  as 
contractors  with  each  other,  and  not  as  joint-contractors 
with  a  third  person ;  and  that,  by  the  indorsement  of 
the  bill,  independent  and  different  contracts  arise,  on 
the  respective  parts  of  the  drawers  and  the  acceptor, 
with  the  indorsees.     The  acceptor  is  primarily  and  - 
absolutely  liable  to  pay  the  bill,  according  to  its  tenor. 
The  drawers  are  liable  only  upon  the  contingencies  of 
the  acceptor's  or  drawee's  making  default,  and  of  the 
holder's  performing  certain  conditions  precedent,  such  as, 
presenting  the  bill  according  to  its  tenor,  and  giving 
due  notice  of  the  failure  of  the  acceptor,  or  di'awee,  to 
pay,  upon  a  proper  presentment. 

The  contracts  created  by  the  billi  as  regards  the 
drawers  and  the  acceptor,  are  therefore  essentially 
Satinet ;  and  there  seems  to  be  no  legal  ground  why  - 
the  indorsee  of  a  bill  may  not  accept  satisfaction  of  the 
contingent  or  absolute  liability  of  the  drawer,  without, 
by  so  doing,  discharging  the  acceptor. 

The  competency  of  an  acceptor  to  pay,  may  bo 
doubtful;  and  no  valid  reason  is  apparent  why  the 
indorsee  may  not  release  and  discharge  the  drawer,  or  an 
indorser,  by  competent  legal  means,  either  upon  consi- 
deration more  or  less  valuable,  or  without,  and  retain 
his  remedies  against  the  acceptor, — unless  in  the  case  of 
an  accommodation  bill,  in  which  case,  the  acceptor  is  a 
mere  surety,  as  between  him  and  the  drawer,  and  en- 
titled to  recover  against  the  drawer  whatever  he  may 
be  compelled  to  pay  in  discharge  of  his  suretyship.  In 
rach  a  case,  where  an  indorsee  who  has  received  satis- 
faction from  the  drawer,  with  notice,  sues  the  acceptor, 
a  different  question  may  arise :  but,  upon  the  record  in 
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1850.      this  case^  the  bill  must  be  taken  to  have  been  a  bill 

  accepted  for  value,  and  which  the  acceptor  therefore 

JoNBg  ought,  in  all  events,  to  pay ;  and,  having  received  value,  - 
BBOAOHURgT.  ^t  is  difficult  to  discover  any  valid  reason  why  be  should 
be  discharged  from  his  liability  to  make  the  payment, 
which,  for  value,  he  has  contracted  to  make,  by  reason  of 
any  arrangements  between  others,  to  which  be  is  no 
party,  in  which  he  is  not  shewn  to  have  interfered, 
or  his  rights  and  liabilities  are  not  shewn  to  have  been 
in  the  contemplation  of  the  parties  to  any  such  arrange- 
ments, and  by  which  his  interests  are  not  in  any  respect 
compromised  or  affected. 

By  the  indorsement  of  a  bill,  the  indorsee  becomes 
the  legal  owner  of  it ;  and  satisfaction  of  the  contingent 
or  absolute  liability  of  the  drawer,  or  of  an  indorscr, 
does  not  necessarily  vacate  or  avoid  the  effect  of  the 
indorsement,  or  destroy  the  title  of  the  indorsee  to  the 
ownership  of  the  bill.  Payment  of  the  bill  by  a  drawer, 
or  an  indorser,  may  or  may  not,  according  to  circum- 
stances, entitle  the  party  paying,  to  the  possession 
of  the  bill:  there  may  be  a  satisfaction  of  the  bill 
between  such  parties,  which  may  not  entitle  them  to 
the  possession  of  the  bill.  The  plea  in  question  has  no 
statement  to  the  effect  that  the  drawers,  by  reason  of 
the  satisfaction  made,  were  entitled  to  have  the  bill 
delivered  up :  it  only  states  that  the  plaintiffs  hold  the 
bill  against  the  will  and  consent  of  the  drawers, — 
which  is  by  no  means  equivalent  to  a  statement  that 
they  were  entitled  to  have  the  bill  delivered  to  them. 
The  plea  does  not  aver  that  the  value  of  the  goods 
delivered  in  satisfaction,  was  equal  to  the  amount  of 
the  bill ;  and  it  is  consistent  with  the  language  of  the 
plea,  that  the  drawers  may  have  made  satisfaction  of 
the  bill,  so  far  as  regarded  their  liability,  by  any  small 
composition,  leaving  the  plaintiffs  with  all  their  re- 
medies in  point  of  law  against  the  acceptor  and  other 
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parties  to  the  bill ;  and  jet  the  drawers  may  afterwards  1850. 
have  dissented  from  the  pluntiffi'  retaining  the  bill,  or  ■ 
suing  the  acceptor  upon  It  Joveb 

The  terms  of  the  plea  do  not  Import  that  the  satis-  Bboadhurit 
faction  was  made  upon  any  contract  or  condition,  either 
that  the  bill  should  be  delivered  up,  or  be  deemed  to  be 
satisfied  as  between  the  plaintiflFs  and  the  acceptor :  and, 
when  the  nature  of  the  relation  in  which  the  respective 
parties  stand  towards  each  other,  is  considered,  no  prin- 
ciple is  apparent  upon  which,  as  a  con8e(][ueDce  in  law, 
the  satisfaction  of  a  bill  as  between  the  IndorBce  and  the 
drawer,  should  operate  as  a^  satisfaction  and  discharge  in 
favour  of  the  acceptor. 

Supposing  the  effect  of  the  plea  to  be,  that  the 
phdntiffs  are  suing  as  trustees  for  the  drawers,  but 
against  their  consent,  such  matters  would  furnish  no 
1^1  bar  to  the  plaintiffs,  as  the  law  can  take  no  notice 
of  the  trust,  nor,  consequently,  whether  the  trustee  is 
enforcing  Ills  legal  rights  against  a  third  person  with  or 
against  the  consent  of  his  cestui  que  trust.  And  we  are 
of  opinion  that  the  defendant  has  not  established  any 
l^al  principle  which  will  entitle  him  to  judgment  upon 
this  plea. 

But  it  Jias,  on  his  behalf,  been  contended,  that  the 
plea  ought  to  be  supported,  and  judgment  given  for 
the  defendant,  upon  authority. 

We  have  reviewed  the  authorities  relied  upon,  and 
they  do  not  appear  to  us  to  entitle  the  defendant  to 
judgment. 

The  case  of  BacoJi  v.  Searles  (a)  was  cited  ;  and  it  Remarks  on 
must  be  admitted,  that,  in  that  case,  according  to  the  -^«^'>»  v. 
report,  it  was  held  that  the  indorsee  of  a  bill,  who  had 
received  from  the  drawer  a  part  of  the  amount  of  the 
bill,  was  entitled  to  recover  from  the  acceptor  *only  the 
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1850.      balance ;  and  Lord  Loughboroughy  then  cliief  justice,  10 
~~      reported  to  have  said,  "that,  if  the  drawer  of  a  bill 
anticipates  the  acceptor,  and  pays  the  money  himself, 
Broaouurbt.  he  thereby  releases  the  acceptor  from  his  undertaking 
and  he  adds :    so  that,  if  the  acceptor  were  to  pay  the 
bill  after  notice  given  to  him  that  the  drawer  had 
already  paid  it,  an  action  would  lie  for  the  drawer 
against  the  acceptor,  to  recover  back  the  money  so 
paid.''    Lord  Loughborough  concludes  his  judgment  by 
saying,  —  "Another  reason  which  weighs  much  with 
me,  is,  the  great  mischief  which  would  ensue  to  mer- 
chants, among  whom  accommodation  bills  are  circulated 
to  a  vast  extent,  if,  after  a  bill  had  been  taken  up  by 
the  drawer,  the  acceptor  should  be  called  upon  for 
payment."    The  report  of  this  case  is  not  satisfactory. 
Lord  Loughborough  is  made  to  say,  that,  if  the  drawer 
anticipates  the  acceptor,  and  pays  the  money  himself,  be 
■tiiereby  releases  the  acceptor  from  his  undertaking : 
and  yet  he  is  said  to  have  added,  "  that,  if  the  acceptor 
were  to  pay  the  bill,  after  notice  given  to  him  that  the 
drawer  had  already  paid  it,  an  action  would  lie  for  tlie 
drawer  to  recover  it  back  again which,  as  applied  to 
the  facts  of  the  case,  is  not  very  intelligible.    If  it  was 
meant,  that,  supposing  the  drawer  should  sue  the  ac- 
ceptor upon  the  bill,  the  acceptor  could  not  plead  in 
bar  the  payment  to  an  indorsee,  after  notice  that  the 
drawer  had  paid  it,  it  is  intelligible,  but  not,  upon  the 
facts  stated,  very  satisfactory.    The  point  in  judgment, 
was,  whether  an  indorsee,  after  having  received  payment 
of  part  of  the  bill  from  the  drawer,  was  entitled,  in  an 
action  against  the  acceptor,  to  recover  the  whole  amount 
of  the  bill,  or  only  the  balance  of  the  bill  remaining 
unpaid;  and  it  was  held  that  the  balance  only  was 
recoverable.   As  a  decision  upon  that  point,  it  has  been 
over-ruled.    The  observations  made  by  the  judges, 
render  it  uncertain  whether  it  was  the  case  of  a  bill  for 
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value^  or  an  accommodation  bill :  but  those  observations  1850. 

are  of  doubtful  accuracy,  in  either  view  of  the  case. 

If  it  was  a  bill  for  value,  the  remark  is  not  correct, 

that  payment  by  the  drawer  discharged  the  acceptor  Bboadmubbt. 

from  his  promise ;  because  the  acceptor  in  such  a  case 

would  be  clearly  liable  to  the  drawer,  who,  by  his 

pajrment  to  the  indorsee,  would  become  entitled  to  sue 

the  acceptor  upon  the  bill :  and,  if  it  was  the  case  of  an 

accommodation  bill,  the  remark  is  unintelligible,  that, 

if  the  acceptor,  who  would  be  surety  only  for  the 

drawer,  was  to  pay  the  bill  after  notice,  the  drawer, 

who  was  the  principal  debtor,  might  recover  the  money 

back  again  from  the  acceptor,  his  surety. 

It  may  be  that  what  was  intended  to  be  said,  was, 
that  such  a  payment  by  the  acceptor  would  make  the 
indorsee  a  trustee  for  the  drawer,  and  liable  to  refund 
to  him  what  should  be  paid  by  the  acceptor :  but  it 
is  by  no  means  clear  that  this  was  intended  to  be  said^ 
because  the  remarks  refer  to  the  acceptor's  liability  to 
refund,  in  terms,  and  speak  of  a  payment  by  the  ac- 
ceptor, after  notice  of  payment  by  the  drawer, — which 
would  be  quite  immaterial,  upon  the  question  whether 
the  indorsee  would  become  a  trustee  for  the  drawer,  in 
regard  to  the  sum  received  from  the  acceptor.  The 
doubt  whether  it  was  the  case  of  a  bill  for  value,  or  an 
accommodation  bill,  is  increased  by  the  observations  of 
Mr.  Justice  fVilson,  who  referred  to  a  case  of  Beck  v. 
Robleif,  (a) 

Considering  this  case  of  Bacon  v.  Searles  with  refer- 

(a)  Note  to  Bacon  v.  Searles^  ing  thereon.    A.  gave  the  bill 

1  H,  Bloc,  89>  n» ;  -Bay ley  on  as  a  security  to  the  plaintiff, 

fii/Zt,  125.    In  Beck  y,  Rob  ley y  informing  him  of  the  circum- 

A.  drew  a  bill  on  the  defend-  stances.  It  was  held  that  the 
tot,  payable  to  B.  or  order.  'I'he  bill  was  extinguished  by  being 
bill  not  being  paid  at  maturity,  taken  up  by  the  drawer,  and 

B.  returned  it  to  A.  who  took  could  not  be  again  negotiated, 
it  up,  B.'s  indorsement  remain- 
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1850.  ence  to  the  point  decided, — that  part  of  a  bill  (accepted 
for  value)  being  paid  by  a  drawer  or  indorser,  disen- 
titles the  indorsee  to  recover  from  the  acceptor  more 
Broadhubsx.  than  the  balance  remaining  unpaid, — it  has  been  over- 
ruled by  modern  decisions,  and  is  not  now  to  be  deemed 
to  be  law :  and,  if  it  is  to  be  considered  as  the  case  of 
an  accommodation  bill,  it  is  inapplicable  to  the  questions 
which  arise  upon  this  plea. 
Remarks  on  Justice  Wilson  referred  to  the  case  o£' Beck  v. 

Jieck  V.  Robley,  reported  in  a  note  to  Bacon  v.  Searles,  and  which, 
Robky.  would  seem  from  the  statements  in  the  report,  was  the 

case  of  an  accommodation  bill.  The  facts  were  these :  — 
Brown  drew  the  bill  upon  Robleyy  payable  to  Hodson, 
and  gave  the  bill  to  Hodson  as  security  for  an  advance 
made  to  him  by  Hodson.  Rohley  accepted  the  bill,  and 
Brown,  the  drawer,  took  it  up  when  due,  in  HodsorCs 
hands,  and  received  back  the  bill  with  Hodson^Q  indorse- 
ment upon  it.  Brown,  after  the  hill  had  become  due,  paid 
it  to  Becky  who  brought  the  action  against  Robley.  The 
action  was  held  not  to  be  maintainable ;  and  correctly 
so ;  as,  after  the  bill  had  become  due,  the  drawer  could 
only  negociate  it  subject  to  such  equities  as  existed 
against  him;  and,  it  being  an  accommodation  bill. 
Brown,  the  drawer,  could  not  haVe  sued  the  acceptor, 
and  so  neither  could  a  subsequent  holder  claiming 
under  him  after  the  bill  had  become  due.  The  decision 
against  the  plaintiff,  therefore,  would  have  been  correct, 
irrespectively  of  another  fact  relied  upon  in  that  case,  viz. 
that  Beck,  the  plaintiff,  was  compelled  to  claim  through 
the  indorsement  of  Hodson,  the  payee :  and  the  court 
was  confirmed  in  its  decision  against  the  plaintiff,  upon 
the  ground,  that,  if  effect  were  given  to  Hodson^f^  in- 
dorsement under  the  circumstances,  Hodson  himself 
might  be  rendered  liable,  —  a  result  which  ought  not  to 
occur.  It  is  unnecessary  to  consider  the  correctness  of 
that  opinion :  but  both  the  cases  of  Bacon  v,  Searles 
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and  Beck  v.  Robley  would  be  well  decided,  if  the  bills  1850. 
upon  which  those  actions  were  brought  were  accommo-  . 
dation  bills ;  and  Beck  v.  Robley y  in  that  event,  might  Joj^es 
be  considered  as  an  authority  for  the  determination  Broaduurst. 
of  Bacon  v,  Searles, 

Upon  Bacon  v.  Searles  being  cited  as  an  authority, 
in  Purssord  y.  Peek{a)y  as  deciding  that  a  payment  Purswrd 
by  the  drawer  of  a  bill  discharged  the  acceptor  pro  PeOc. 
tantOy  Lord  Abinger,  C.  B.,  said,  that,  "  if  that  were 
the  principle  of  that  case,  it  might  be  a  question 
whether,  if  it  were  now  considered,  it  would  not  be 
over-ruled." 

The  case  of  Johnson  v.  Kennion  (b)  was  cited  as  an  Johnson  v. 
authority,  on  the  part  of  the  plaintiffs,  that  the  contract  kennion. 
created  by  the  bill,  could  not  be  severed  and  made  the 
ground  of  two  actions,  and  that  the  holder  must  bring 
an  action  for  the  whole,  and  be  considered  trustee  for 
the  drawer^  for  so  much  as  he  had  paid.  Mr.  Justice 
WUson  is  said  to  have  referred  to  the  case  of  Beck  v. 
Robley,  as  contrary  to  that  position :  but  it  is  not  ob- 
vious that  such  is  the  eflTect  of  Beck  v.  Robley,  Johnson 
V.  Kennion,  however,  distinctly  decided  that  the  indorsee 
was  entitled  to  recover  the  whole  amount  of  the  bill, 
although  he  had  received  a  part  from  the  drawer :  and, 
unless  Bacon  v.  Searles  and  Beck  v.  Robley  were  distin- 
guishable, upon  the  ground  of  the  actions  being  upon 
accommodation  bills,  it  does  not  appear  how  the  au- 
thority of  Johnson  v.  Kennion  was  avoided. 

Assuming,  however.  Bacon  v.  Searles  and  Beck  v. 
Robley  to  be  authorities  that  the  acceptor  of  a  bill  for 
value,  is  discharged  altogether,  or  pro  tanto,  by  pay- 
ments made  by  a  drawer  or  indorser,  to  an  indorsee, 
who  afterwards  sues  the  acceptor,  they  cannot  be  con- 
ridered  as  binding  authorities ;  and  they  are  inconsistent 

(«)  ^M.S^W.  196.  (6)  2  Wili.  262. 
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Broadhurst. 

Callow  V. 
Lawrence, 

Hubbard  v, 
Jackson, 
Fierson  v» 
Dunlop. 


Walwyn  v. 
SU  QuirUin, 


Purssord  v. 
Peek. 


with  Callow  v.  Lawrence  {a\  where  the  continued  Ka* 
bility  of  the  acceptor  is  distinctly  determined;  and 
Hubbard  y.  Jackson  {b)  is  a  decision  to  the  same  effect, 
following  the  authority  of  Callow  v.  Lawrence:  and,  in 
both  cases.  Beck  v.  Eobley  was  treated  as  a  decision 
upon  the  ground  that  the  plaintiff  could  not  claim 
through  Hodson^s  indorsement. 

Pierson  v.  Dunlop{c)  was  an  action  against  the 
acceptor  of  a  bill  for  300/.  The  drawer  having  paid 
ISO/.,  the  plaintiffs  took  a  verdict  for  the  whole  amount, 
which  the  court  compelled  them  to  reduce,  at  their  own 
cost  There  can  be  little  doubt  that  this  also  was  the 
case  of  an  accommodation  bill ;  as  it  appears,  that,  after 
the  verdict,  a  bill  in  equity  was  filed  to  obtain  a  dis- 
covery of  the  payment,  and  reduction  of  the  verdict ; 
and,  if  the  cestui  que  trust  of  the  plaintiffs  was  not  enti- 
tled to  receive  the  180/.,  the  court,  in  its  equitable 
jurisdiction,  could  not  have  permitted  their  trustee  to 
recover  it.  The  case  would  resolve  itself  into  that 
of  a  payment  by  the  principal  debtor,  in  ease  of  the 
surety. 

In  the  case  of  Walwyn  v.  St.  Quintin  (d),  the  plain- 
tiffs were  required  to  give  the  acceptor  credit  for  the 
amount  of  the  payment  made  by  the  drawer,  the  courts 
holding  the  bill  to  be  an  accommodation  bilL 

The  several  other  cases  which  were  cited  on  the  parb 
of  the  defendant,  are  no  authorities  for  the  purpose  for 
which  they  were  cited :  indeed,  they  are  rather  against 
him. 

In  Purssord  v.  Peek(e),  the  court  held  that  the 
plea  was  bad  for  duplicity :  it  alleged  that  the  defend- 
ant, the  acceptor  of  a  bill  of  exchange,  had  accepted  it 


(a)  3  M.  Si  Selw.  95.  (c)  2  Cowp.  571. 

(6)  1  M.  6;  P.  11.,  S.  C.  (rf)  1  B.SiP.652. 
4  Bingh.390.,  3 Carr.    P.  1 34.        (e)  9  M.    IF.  I96. 
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for  the  accommodation  of  the  drawer,  and  that  the  1850. 
drawer  had  satisfied  the  bill ;  and  it  further  stated,  that,  — 
at  the  time  of  the  action,  the  plaintiff  was  a  holder  of  Jonbs 
the  bill  without  consideration  or  value.  Bboadhvust. 

Reynolds  v.  Blackburn  (a)  was  an  action  by  indorsee  Reynolds  v. 
against  the  acceptor  of  an  accommodation  bill ;  and  the  ^If^ckbu^^- 
plea  allied,  by  way  of  discharge,  notice  to  the  plaintifF, 
and  that,  after  such  notice,  he  received  other  bills  from 
the  drawer,  and  agreed  to  give  time  upon  the  bill  sued 
Qpon,  until  such  other  bills  should  become  due,  and 
be  dishonored:   the  plea  proceeded  to  state  that  the 
bills  were  so  delivered  and  accepted  in  payment  of  the 
bills  in  the  declaration,  and  that  the  agreement  was 
made  without  the  defendant's  knowledge,  privity,  or 
sissent.    The  plaintiff  replied  de  injurid  ;  to  which  the 
<lefendant  demurred,  for  duplicity.    The  court  said  the 
veplication  was  as  good  as  the  plea,  which  had  set  up 
-two  defences,  and  gave  judgment  for  the  plaintiff. 

Sard  Y.  Rhodes  (b)  was  also  an  action  against  the  Sard  v. 
acceptor  of  an  accommodation  bill,  in  which  the  defend- 
ant  pleaded,  that  the  bill  was  an  accommodation  bill, 
and  that  the  drawer  had  given  another  note,  for  a  larger 
sum,  in  pajrment  and  satisfaction,  which  the  plaintiff 
had  accepted.  The  plaintiff  replied,  that  the  note  so 
given  was  dishonoured.  The  defendant  demurred,  and 
the  replication  was  held  ill,  and  the  plea  good. 

In  each  of  the  three  last-mentioned  cases,  the  pleas 
allied  the  bills  to  be  accommodation  bills,  —  shewing 
irhat  is  now  understood  to  be  the  law  in  regard  to  pay- 
ments or  arrangements  between  subsequent  parties  to 
the  bill ;  which  can  have  little  application  to  the  pre- 
sent case,  which  is  that  of  a  bill  accepted  for  value. 


(a)  7  Ad.  E.  l6l.,  2  JNT.  *  Gr.  298.,  4  Dowh  P.  C. 
^f  p.  137.  743.,  1  Gale,  376. 

{h)l3f.J^W.\53.,Tyrwh. 
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1850.         Field  v.  Carr(a)  is  also  inapplicable:  it  was  an 
—      action  by  bankers,  as  indorsees,  against  the  acceptor; 
JovEM      ^YiG  drawer  having  delivered  the  bills  to  the  plaintiflfe, 
Broadhubst.       bankers,  as  security,  and  the  acceptor  having  paid 
Field  V.  amount  of  the  bills  to  the  drawer  without  obtaining 

the  bills,  which  remained  in  the  hands  of  the  bankers : 
and  the  point  really  in  contest,  was,  whether,  upon  the 
application  of  the  rule  in  ClaytorCs  case  (i),  the  bills,  as 
against  the  bankers,  the  plaintiffs,  were  to  be  considered 
as  satisfied :  the  court  held  that  they  ought  to  be  so 
considered. 

The  case  of  Thomas  v.  Fenton  (c)  was  argued  before 
Mr.  Justice  Coleridge.  It  was  an  ^tion  agdnst  the 
drawer  of  an  accommodation  bill ;  and  it  appeared,  that, 
the  bill  being  dishonored,  an  action  had  been  brought 
by  one  Clarky  against  the  acceptor,  and  that  the  plain- 
tiff, as  a  volunteer,  —  being  the  son-in-law  of  the  ac- 
ceptor, —  had  paid  the  debt  and  costs,  and  obtained  the 
bill  from  the  then  plaintiff,  with  the  defendant's  indorse- 
ment upon  it,  and  brought  the  present  action  upon  the  bilL 
One  question  was,  whether  the  bill  ought  to  be  deemed 
an  accommodation  bill.  A  further  question  was,  whe- 
ther there  was  a  sufficient  dispensation  of  giving  notice 
of  the  dishonor ;  also,  whether  the  payment  which  had 
been  made,  supported  the  plea  of  payment  by  the  ac- 
ceptor. An  objection  was  also  made,  that  the  bill 
required  a  new  stamp.  Mr.  Justice  Coleridge  held  that 
the  bill  did  not  require  a  new  stamp,  inasmuch  as  it  had 
never  been  paid, — payment  meaning  payment  by  the 
party  ultimately  liable,  and  the  payment  in  question 
not  being  such  a  payment.  He  also  held,  that  sufficient 
excuse  was  alleged  for  not  giving  notice,  the  bill  bein^ 
an  accommodation  bill.    And  the  learned  judge  dis- 


(fl)  5  Bihgh.  IS.,  2  M'.  P.  (6)  1  Meriv.  572.  604. 
46.  (c)  5  jD.^Z.28. 
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tinctlj  intimates  that  payment  by  an  intermediate  party  1850. 
is  no  discharge  to  the  acceptor. 

Hemming  y.  Brook  (a)  was  an  action  against  the 
acceptor,  where  the  drawer  had  paid  part  of  the  bill.  Broadhurst. 
The  cause  was  undefended  :  the  counsel  for  the  plaintiff  Hemming 
was  instructed  as  to  the  payment,  but  altogether  unin-  Brook. 
formed  whether  the  bill  was  an  accommodation  bill, 
and  of  every  other  circumstance  respecting  it.  The 
judge,  therefore,  recommended  that  a  verdict  should  be 
taken,  giving  credit  for  the  payment 

Pownal  V.  Ferrand  (b)  determined  that  the  indorser  Povonal  v. 
of  a  bill,  paying  a  part  of  the  bill  to  the  holder,  might  P^^^^^- 
recover  from  the  acceptor  the  amount  so  paid,  as 
money  paid  to  his  use.  It  is  to  be  observed,  that  the 
plaintiff  in  that  case  had  paid  40/.  on  account  of  a  bill 
indorsed  by  him,  and  which  had  been  accepted  by  the 
defendant,  for  350/.  After  the  payment  of  40/.  by  the 
pldntiff,  the  holder  of  the  bill  brought  an  action  upon 
the  bill  against  the  defendant,  the  acceptor,  and  reco- 
vered a  verdict  for  the  whole  amount  of  the  bill,  350/., 
but  afterwards  levied  the  balance  only  due  to  him,  giv- 
ing credit  for  the  40/.  which  the  plaintiff  had  paid : 
and,  in  consequence  of  the  defendant's  having  thus  de- 
rived the  benefit  of  the  plaintiff's  payment,  the  action  was 
brought  by  the  plaintiff,  to  recover  the  amount  as  money 
jmd  to  the  defendant's  use;  wlien  it  was  contended 
that  the  plaintiff  could  only  sue  upon  the  bill :  but  the 
court  held,  that  there  might  be  a  difficulty  in  suing 
upon  the  bill,  by  reason  of  a  judgment  having  been 
recovered  against  him  for  the  whole  amount  of  the  bill, 
by  a  former  holder ;  and  that,  the  defendant  having 
had  the  benefit  of  the  payment,  an  action  for  money 
paid  might  be  maintained. 


(a)  Carr.  ^  Marsh.  51.  (6)  6  B.    C.  439.,  9  D. 

R.  603. 
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Ridley. 

Pascoe  V. 
Fyvyan. 


FumivaU 


Be  Tastet, 
ex  parte. 


Lane  v.  Ridley  {a)  was  to  the  same  effect  as  Reynold 
V.  Blackburn^  Purssord  v.  Peeky  and  Pascoe  v.  Vy^ 
vya7i(b),  viz.  that,  where  the  plea  is  double,  it  is  no 
objection  that  the  replication  is  also  double. 

Beference  has  thus  been  made  to  the  several  cases 
which  were  cited,  with  some  regret,  as  the  only  result 
is,  to  shew  that  they  are  inapplicable  to  this  case,  and 
afford  no  assistance  to  the  court  in  determining  the 
question  raised  upon  the  record ;  and,  in  fact,  no  deter- 
mination has  been  brought  to  the  notice  of  the  court, 
shewing  this  plea  to  be  good,  although  there  are  some 
expressions  in  some  of  the  older  cases  which  have  that 
aspect,  but  which  dicta  were  not  necessary  to  the  de- 
cision of  the  cases  in  which  they  are  to  be  found ;  and 
such  dicta  are  not  consistent  with  subsequent  deter- 
minations. It  certainly  has  been  no  rare  practice  for 
indorsees  of  bills  of  exchange  and  promissory  notes,  to 
take  yerdicts  for  the  full  amount  of  the  instruments, 
after  haying  received  partial  payments  from  other 
parties  to  such  instruments:  and  there  are  reported 
authorities  in  distinct  affirmation  of  the  right  so  exer- 
cised by  the  plaintiffs,  —  Callow  y.  Lawrence,  before 
mentioned,  Reid  v.  Furnival  (c),  and  numerous  cases  in 
bankruptcy,  where  proof  is  admitted  against  the  ac- 
ceptors of  bills  and  makers  of  notes,  for  the  full  amount, 
notwithstanding  partial  payments  made  by  other  parties. 
In  Ex  parte  De  Tastet,  in  re  Corson  (rf),  Warren  and 
Bruce  were  held  entitled  to  prove  against  the  estate  of 
the  bankrupts,  who  were  the  acceptors,  for  1364il,  and 
take  dividends  for  that  amount,  notwithstanding  they 
had  received  payments  from  other  parties,  reducing  their 
demand  to  420/, 

We  think,  therefore,  that  this  plea  is  contrary  to 
principle,  and  that  it  has  no  authority  to  support  it. 


(a)  10Q.B.479. 
(6)  1  Dowl.  N.  S.  939. 


(V)  1  Rm,  10. 
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The  plaintiffa  stand  upon  the  record  the  legal  owners  1850. 
of  the  bill,  and  the.  defendant  as  having  failed  to  per-  — 
form  his  contract,  without  any  legal  excuse  for  the  "^^^"8 
breach.    The  defendant  was  the  party  primarily  liable,  Broadhubst. 
and,  by  his  plea,  he  sets  up,  by  way  of  discharge,  satis- 
Action  by  one  not  in  privity  with  him  in  relation  to  such 
aatis&ction,  and  which  we  think  did  not  enure  to  his 
discharge;  and  we  think  the  plea,  therefore,  bad,  and 
the  phuntifb  entitled  to  judgment,  as  prayed. 

Upon  the  argument  of  this  case,  we  were  much 
pressed  with  the  objection  to  the  plea  upon  the  ground 
that  it  was,  in  effect,  a  plea  of  satisfaction  by  a  stranger ; 
which,  it  was  said,  was  bad  in  law.  The  opinion  of  the 
court  upon  the  other  objections  to  the  plea,  being  in 
ikvour  of  the  plaintiffs,  it  has  become  unnecessary  to 
dedde  upon  the  validity  of  this  particular  objection. 
But,  as  the  court  has  been  called  upon  to  consider  the 
kw  in  relation  to  this  subject,  it  may  be  a  convenience 
to  the  profession  to  mention  the  authorities  which  are  to 
be  found  upon  the  subject. 

It  may  appear  that  the  law  is  not  perfectly  settled. 
The  authorities  of  the  text-books  are  generally  to  be 
found  under  the  title  of  '^Accord  and  Satisfaction 
*nd  most,  if  not  all,  of  such  text-books,  refer  to  accord 
and  satisfaction  by  and  between  the  parties  to  the  cause 
of  action,  and  but  very  few  authorities  are  to  be  found 
upon  the  subject  of  satisfaction  made  by  a  stranger. 
Notwithstanding  the  passages  referred  to  in  the  text- 
books, there  is  very  early  authority  to  the  effect  that 
ntisfaction  made  by  a  stranger  to  a  party  having  a  cause 
of  action,  and  adopted  by  the  party  liable  to  the  action, 
may  be  used  as  a  good  bar  to  .an  action  for  such  cause* 
It  is  stated  in  Fitzherbert'a  Abridgment  (o),  that,  "  If 
a  stranger  does  trespass  to  me,  and  one  of  his  relations, 

(o)  Tide  Barre,  pi.  l66.  {Hilary,  36  H.  6.)  And  aee  Co.  Liit. 
SOCK 
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1860.  or  any  other,  gives  anything  to  me  for  the  same  tres- 
pass,  to  which  I  agree,  the  stranger  shall  have  advantage 
of  that  to  bar  me ;  for,  if  I  be  satisfied,  it  is  not  reason 
Broadhubst.  that  I  be  again  satisfied.  Quod  tota  curia  concessit^ 
A  very  diligent  search  has  not  found  any  old  authority 
inconsistent  with  the  case  in  FitzherberL  In  several 
cases  obligations  given  by  strangers  to  parties  having  a 
cause  of  action,  have  been  held  to  be  no  bar  to  an 
action  between  the  parties  to  such  a  cause :  but  it  will 
be  found  that  all  those  cases  were  decided  upon  the 
ground  that  the  obligation,  so  given,  was  collateral,  and 
not  by  way  of  satisfaction,  or  in  extinguishment  or 
merger.  In  connexion  with  this  branch  of  the  law^  this 
consideration  will  always  be  found  materiaL 

In  Fitzherbert^  Abridgment,  title  Dette^  pi.  83,  it  is 
said :  In  debt  on  contract,  it  is  no  plea  to  say  that  the 
plaintiff*  has  a  bond  of  a  stranger,  for  the  same  duty ; 
but,  to  say,  that  he  has  a  bond  of  the  defendant  himself 
.  for  the  same  duty,  is  a  good  plea."  (a)  So,  in  F.  N.  B. 
121  M.,  it  is  said  —  If  a  man  contract  to  pay  money 
for  a  thing  which  he  hath  bought,  if  he  make  a  bond 
for  the  money,  the  contract  is  discharged,  and  an  action 
of  debt  will  not  lie  upon  the  contract"  "  But  (4)  it  is 
otherwise  if  a  stranger  makes  an  obligation  for  the  same 
debt."  5  Viner^B  Abridgment,  515,  is  to  the  same  efiPect ; 
also  Brooke^a  Abridgment,  title  Contract^  pL  29.  In 


(a)  Per  Shard.  (Sharde^ 
low,  J.),  29  H.  8.,  Bro,  Con- 
tract, pi.  29.,  —  "  If  a  man  be 
indebted  to  me  by  contract,  and 
afterwards  makes  to  me  a  bond 
of  the  same  debt,  the  debt  is 
thereby  determined ;  for,  in 
debt  upon  the  contract,  it  is  a 
good  plea,  that  he  has  a  bond 
of  the  same  debt.  But,  if  a 
stranger  makes  to  me  a  bond 
for  tlie  same  debt,  still  the  con- 


tract remains ;  becaiue  it  is  by 
another  person  ;  and  both  are 
now  debtors." 

(6)  Lord  Hak'u  note,  lk» 
citing  Fitz.  Abr^  H.  S5  E.  S, 
Dette^  pi.  8S. ;  and  referring  to 
11  IT.  4,  fb.  79-  {lUn^ft  Baktt^t 
ca8e,r.  11  H.  4,  fo.79.  pl.21.); 
nH.  4,  fo.  1.  (If.  IS  H.4, 
fo.  1,  pL  3.);  IOH^.7,  fi>.«l. 
(P.10^.7,  fo.21,pLl6). 
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Aubey's  case,  cited  in  Hooper's  case  {a),  it  was  held,  1850. 

that  a  bond  given  by  a  stranger,  pursuant  to  a  stipula-  

tion  in  the  original  contract,  will  be  a  bar ;  but,  other- 

wise,  upon  a  subsequent  contract"    The  same  point  Bboadhurst* 

was  dedded  in  the  principal  case  of  Hooper. 

Some  doubt  lias  arisen  upon  the  point  of  satisfaction  Grymes  v. 
by  a  stranger,  from  the  case  of  Grymes  v.  Bhfield.  (i)  ^^^^ . 
The  report  in  Cro.  Eliz.  states  it  to  have  been  an  action 
on  an  obligation  for  201  The  defendant  pleaded  that 
&  had  surrendered  a  copyhold  tenement,  in  satis- 
faction, which  the  plaintiff  accepted  The  plaintiff 
demurred  to  the  plea ;  and  it  is  said  that  Popham  and 
Gauxfy,  J  J.,  held  it  to  be  no  plea,  for  J.  S.  was  a  mere 
stranger,  and  not  privy  to  the  condition,  and  therefore 
aatisfiustion  by  him  was  not  good;  and  that  afterwards, 
in  Easier  term,  31  JS/ur.,  Popham  and  Clench  adjudged 
for  the  plaintiff,  in  the  absence  of  the  rest  of  the 
justices.  In  Comyns'%  Digest,  the  ease  is  stated  to  the 
same  effect.  But,  from  the  report  of  the  same  case  in 
Boiy%  Abridgment,  it  is  to  be  inferred  that  judgment 
was  given  for  the  defendant. 

In  the  case  of  Edgcombe  v.  Rodd  (c)^  —  which  was  Edgecombe 
an  action  for  trespass  and  false  Imprisonment,  to  which  ^' 
satisfaction  by  another  party  was  pleaded  (upon  the 
authority  of  Grymes  v.  Blofield)^  accrediting  the  report 
in  Cro.  Eliz.y  because  cited  in  Comyns  without  dis- 
a{^robation,  —  the  court  seems  to  have  thought  the  plea 
bad,  aa  setting  up  satisfaction  by  a  stranger.  In 
Edgcombe  v.  Hoddy  however,  the  plea  was  held  to  be 
bad  upon  another  substantial  ground,  upon  which  the 
judgment  rather  seems  to  have  been  founded. 

(«)  8  Leonard,  110.  pi.  l.,  and  in  Comyns' s  Digest, 

{h)  Reported  in  Cro.  Eiiz.     Accord  (A.  2.),  5.)  And  see  M. 

541.,  and  in  MoUe't  Abridge     28 .  6,  fo.  4,  pi.  2 1 . 

ment,  471.  (translated,  5  Vin.        (c)  5  East,  294. 

ifer.  296.  Condition  (F.  rf.), 
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1850.  The  rolls  of  the  court  have  been  searched,  to  ascer- 
■  tain  the  real  state  of  the  case  of  Grymes  v.  Bhfield: 

Jones  -^^^  without  much  satisfaction  being  obtained.  There 
Broadhvrst.  ai^e  three  rolls^  importing  three  dbtinct  actions  upon 
three  obligations  for  20/. ;  and,  in  each  case,  a  plea  of 
satisfaction  by  J.  S.  by  the  surrender  of  a  copyhold. 
The  rolls  are  of  Trinity  term,  36  JEliz.,  B.  R  Na  844, 
No.  845,  No.  846.  On  the  roll  844,  the  plea  was 
demurred  to,  and  a  joinder  in  demurrer,  with  a  dies 
datus  to  Michaelmas  term;  and  there  is  no  further 
entry  upon  that  rolL  Upon  the  roll  845,  the  pleadings 
are  to  the  same  effect,  with  a  form  of  a  dies  datus  in 
blank,  and  no  further  entry  upon  that  rolL  Upon  the 
roll  846,  there  is  a  declaration  and  plea  to  the  same 
effect  as  in  the  other  rolls,  with  a  replication  travernng 
the  surrender  of  the  copyhold  in  satisfaction,  and  the 
acceptance.  Issue  was  joined,  and  the  cause  tried,  and 
a  verdict  foimd  for  the  plaintiff,  which  was  entered 
upon  ,  the  postea.  There  is  then  an  entry  that  a  new 
trial  was  granted,  upon  the  ground  that  the  venire  had 
issued  to  a  wrong  county :  and  a  new  venire  awarded ; 
and  there  the  entry  upon  that  roll  ceases. 

Upon  further  inquiry  being  made,  there  has  been 
found  a  report  of  the  case  in  the  MSS.  reports  in  the 
British  Museum,  in  the  Hargrave  MSS.  No.  7.  Vol.  2.^ 
p.  251,  reports  by  Humphry  Were.  The  case  is  re- 
ported, in  substance,  as  in  Cro.  JEliz.,  referring  to  the 
roll  in  B.  K.  (  Trinity  term,  36  JSliz.)  844 ;  and  it  states 
that  Fenner,  J.,  doubted  of  the  opinion  of  Popham  and 
Gawdy^  by  reason  of  the  acceptance  of  the  plaintiff, 
and  cites  the  36  H.  6.  title  Barre{a)^  which  is  the  case 
referred  to  in  Fitzherbert'a  Abridgment^( J) :  and  it  after- 

(a)  36  ff.  6.,  Fits*  Abr^  ner^  J.,  is  in  the  form  at  thai 
Barre,  pi.  l66.  time  and  long  since  used  in 

(6)  The  reference^  by  Fen^    citing  FUz.  Jbr» 


IS  VICTORIA.  107 

trards  aUitcB,  that,  upon  the  case  being  moved  again,  1850. 
Cknck  and  Fenner  agreed  that  the  plea  waa  a  good  bar ;  — 
and  that  Gttwdy  said  the  ease  of  Trespass,  36  //.  6.  (a),  ^''^^'^ 
VI8  good  law:  and  the  report  then  states,  that,  in  BaoADnt/avr* 
Easter  iam,  39  £liz.,  the  phiintiff  had  judgment  to 
leoorer, — Pmpkam  and  Clench  only  being  in  eourt* 

Iliere  m  anorhpr  report  of  the  same  case  in  the  //^ r- 
fmt  MSSu,  50.,  in  a  book  s^d  to  have  t>een 
gifen,  m  1618,  by  Arthur  Tumour  to  Seijeant  Cal- 
iisrpe,  im  fxrhmge  for  other  books :  but  that  rcfiort 
does  aoc  cease  any  judgment  to  hare  been  given* 

It  ife  f^rmmttmme  MSS.  in  the  Britidi  Museuin, 
NallM.  fio.        I. — betng  a  report  of  ca^  fn/m  th'; 
S&  to  tfe  41m.  year  of  EHzabetk,  the  same  case 
ported^  wasaatg  a  jndgmeBt  for  the  ^^stimiff;  and  th's 
i^Qct  hans  pmasely  to  the  aaune  t&xt  as  in  iLe 

Ilaffeaes  ^3bc  Huwythy  JTrre  vas,  at  a  fociiievtxit 
a  reader  xt>  tiie  Xuhfr  Trmtpltf  msA  aivrr* 


It  sens  Truijaiik:  tnc:  r»T»'jn  in  Crc^^^,  t^u.:'::'^ 
the  jaazsaen:  ti  mrvt         r  xei-  fvr        j'^t-ivt  f-  It 

la  Tim  ■■  I  *    ^^Vj£  j  ^  111*  zn  *  .  '-:>»:  v?!-^  .-:  Tw  'w* 

Use       gc-wTh'-i  n,  :i>ira'u»rt  11 
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1850.         Such  seems  to  be  the  stute  of  authority  upon  that 

  question :  and  the  court  does  not  feel  called  upon  to 

JoNM      express  any  opinion  upon  the  point,  although  it  must  be 
Broadhurst.  obvious  that  the  decision  in  the  36  H.  6.,  reported  in 
Fitzherberty  is  consistent  with  reason  and  justice,  (a) 

The  court,  in  this  case,  is  of  opinion  that  the  plea  is 
bad  upon  other  grounds ;  and  it  is  therefore  unnecessary 
further  to  investigate  the  general  point  referred  to.  (i) 

Judgment  for  the  plaintiffik 


(a)  Lord  Bacon,  in  the  pre- 
face to  his  Rules  and  Maxims, 
says  that  he  might  have  made 
an  ostentation  of  learning,  by 
vouching  authorities^  but  that 
he  abstained  from  it,  having 
the  example  of  Mr.  Littleton 
and  Mr.  Fitzherbert,  whose 
writings  are  the  Institutions  of 
the  Laws  of  England,  whereof 
the  one  forbeareth  to  vouch 
authority  altogether,  and  the 
other  never  reciteth  a  book  but 
when  he  tbinketh  the  case  so 
weak  of  credit  in  itself,  as  it 
needs  a  surety. " 

What  Bacon  here  says  re- 
lates to  Fitzherbert*8  Natura 
Brevium,  Fitzherhert*8  Ahridg* 
ment  rests  wholly  on  autho- 
rities either  taken  from  the 
Year  Books,  or  from  original 
cases  now  no  where  else  extant. 
To  the  latter  class  belongs  the 
case  S6  in  H,  6.,  above  referred 
to.  Another  case  of  the  same 
class  in  Fitz.Abr.,  M.  33  E.  1 ., 
tit.  Annuitie,  pi.  51.,  is  to  this 
effect :  —  Annuity  against 
heir,  upon  a  deed  of  grant 
made  by  his  father  until  the 
defendant  (the  plaintiff*)  should 
be  advanced  to  a  suitable  (oove- 
nable)  benefice.  Tilton.  After 
the  death  of  our  father,  our 


mother  gave  to  the  plaintiff^,  at 
oiu:  procurement,  and  in  our 
discharge,  the  deanery  of  T. 
of  which  the  plaintiff  is  now 
seised.    Herle,    The  writing 
is,  '  until  he  be  advanced  hy  the 
grantor  or  hUheirf*  ffenghank, 
Qtit  per  aUum  /kcU,  per  eeip* 
sum/acere  videtur,  and  awards 
that  he  answer  over.  Herle. 
The  mother  of  the  defendant 
gave  us  the  deanery  for  our 
service,  and  not  in  discharge  of 
the  annuity:  and  this  he  is 
ready  to  verify.  EtaUieeontrd,'* 
(b)  As  to  which,  see  Jtoe 
y.ffaugh,  I  SaUc  29.;  But^- 
myr  v.  DamaU,  2  Ld.  Raynu 
1085.  1087.;  Anstey  v.  3far- 
den,  1  N.  R.  124.  128. ;  Ayrey 
V,  Davenport,  2^ N.  IL  474. 
476.;  White  v.  Cuyler,  1  Eep^ 
N.P.C.  200.,  6  r.  A  176.; 
Drake  v.  MitcheUy  3  Easty  251. 
See  the  distinction  in  the  Civil 
Law  between  the  engagement 
of  an  expromissor  and  that  of 
an  adpromissor,   Vinn.  IneU 
Imp,  Comm,  lib.  2,  tit.  I.,  De 
Jterum  Divisione,  &c.,  p.  1 55  ; 
Ibid,,  lib.  S,  tit.  I,,  De  Fide- 
jussoribus,  p. 7  26. ;  Ibid,,  lib.  4^ 
tit  6,  §  9  >      Conetitutd  Pis- 
cunid,  p.  887. 
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1850. 


BUTLEB  V.  Fox. 

Jan.  31. 

^SSUMPSIT  on  a  sea-policy  for  5000/.,  on  wheat,  The  court 

free  of  average,  the  question  being,  whether  the  ^^^^^ 

loss  waa  total  or  partiaL  The  action  was  commenced  on  order  for  a 

the  I3th  of  November,  1847,  and  bsue  was  joined  on  comminion 

the  12th  of  February,  1848.    On  the  28th  of  iMarch, 

1849,  a  comnusQon  issued,  to  examine  witnesses  at  lUyed  the 

Baltimare,  both  parties  joining  in  it.    The  defendant  V^^'^^f^^ 
1  .      .   _      ,  ,  JO  on  the  ground 

King  indiioed  by  letters  from  Balthnare,  to  think  he  of  an  unrea- 

nii^t  get  additional  eridence  at  New  York,  obtaine^l 

M  order  for  the  examination  of  witnesses  at  the  latter  '"wtii^ 

place.  ^ 

• 

ByleSy  Serjt.,  on  a  previous  day  in  this  term,  obtainerl 
a  rule  nisi  to  set  aside  that  order,  or  so  much  ther^r^f  a-i 
directed  that  the  proceedini'^  shiuld  be  %t&y*:d  irj 
meantimey  on  the  ground  that  the  def-iriiiiut  riad  r^re;. 
gmlty  of  1<H^hCT. 

James  fftlde,  who  shew^i  c^l-s^.  t:.i:. 
seeing  the  length  of  time  trie  ba'i  ryrr:  .'.  i*^.:. 

the  defendant's  delav  in  iizWzz^z    ^  *  '    ^    '  '^  - 
nuadon  was  not  so  uiirea5»:ria"'.Lc  '<Jt  ilre:.:!*!-, 
have  his  oommisson  with       \\h  -L-rjL    v'  :^      —  : 
delay  having  only  been  cc  t^e-:;.  ii; 

Byief,  Serjt.,  in  s^y^.-n      iL^.  r.  ^  - 
the  delay  amounted  t:  •J>e  irh  -jt  z'.-jut  : 
voyage  between  LamiM  aai  .^jii'-.- :  - 

o  4 
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1850. 


BUTLBB 

Fox. 


Wilde,  C.  J.  The  court  is  of  opinion  that  the  rule 
should  be  made  absolute  to  discharge  so  much  of  the 
order  of  mj  brother  Talfourd  as  stays  the  proceedings, 
— but  without  prejudice  to  an  application  on  the  part 
of  the  defendant,  to  the  judge,  to  postpone  the  trial  if  the 
commission  should  not  be  returned  in  time.  My  own 
impression,  I  must  confess,  is,  that,  where  the  plaintiff 
has  so  long  delayed  his  proceedings  as  to  shew  that  his 
object  was  not  expedition,  he  has  no  right  to  complain 
of  so  small  an  additional  delay  as  twenty  days.  But 
the  rest  of  the  court  being  of  opinion  that  such  delay, 
unaccounted  for,  is  unreasonable,  the  rule  will  be  made 
absolute  in  the  form  I  have  already  stated. 

Bule  absolute  accordingly. 


13  VICTORIA- 


SOI 
1850. 


Ex  parte  John  Purdy. 

Jan.  25. 

JOHN  PUBDY  "WOB,  on  the  16th  instant,  arrested  An  order  of 
by  virtue  of  a  warrant  in  the  followuig  form :  —  S"^ 

"In  the  Bloomsbury  County- Court  of  Middlesex^  act°9^&^^ 

holden  at  Bemers  Street^  Oxford  Street,  in  the  10  FicL 

said  county.  c.95.,wnot 
^  ,    ,        to  be  con- 

r  Archibald  Cubitt,  Plaintiff,      stnied  with 

"Between  J  and  the  same 

I  strictness  ss 

iJohn  Purdy,        Defendant.  »  conyiction : 

"  To  the  high  bailiff  and  other  bailiffs  of  the  said  ^d  such  an 

court,  and  all'  constables  and  peace-officers  within  the  tJi/fo^al-^ 

jnrifldiction  of  the  said  court,  and  to  the  governor  of  the  leging  the 

debtors'  prison,  JVhitecross  Street,  in  the  said  county :  ^^^^^th^ 

defendant  had  made  a  gift,  delivery,  or  transfer  of  property,  with  intent  to  de- 
fiind  his  creditors." 

The  order  recited  a  judgment  recovered  against  the  defendant  in  the  county- 
eoort:  it  then  recited  that  the  defendant,  having  personally  appeared  to  the  mid 
nmmons,  and  being  present  in  court,  and  having  neglected  to  pay  the  sum 
recovered,  was,  upon  the  application  of  the  plaintiff,  then  and  there  examined 
touching  his  estate.  Sec, ;  that  it  appeared  to  the  judge,  upon  such  examination, 
that  the  defendant  had  obtained  credit  from  the  plaintiff  under  false  pretences, 
and  had  made  a  gift,  delivery,  or  transfer  of  property  with  intent  to  defraud 
hii  creditors,"  but  the  defendant  requested  to  be  allowed  time  to  produce  evi- 
dence ;  that  the  hearing  was  thereupon  adjourned ;  that  the  defendant  did  not 
ittend  on  the  adjournment  day  ;  that  it  then  appeared  to  the  satisfaction  of  the 
judge,  that  the  defendant  had  obtained  credit  from  the  plaintiff  under  false  pre- 
tences, and  bad  made  "  a  gift,  delivery,  or  transfer  of  property  with  intent  to 
defraud  his  creditors  ;  "  and  that  thereupon  the  judge  ordered  and  adjudged  that 
the  defendant  should  be  committed  for  forty  days,  &c. :  — 

Held,  that  the  recitals  in  the  order  imported  an  appearance  by  the  defendant 
It  the  trial,  and  an  examination  of  the  defendant  at  that  time,  and  consequently 
^t  it  was  a  valid  order  within  the  101  st  section  of  the  act;  and  that  a  summons 
nnder  the  98 th  and  99th  sections  was  unnecessary. 

Sanble,  that  a  judgment  obtained  in  a  county-court,  in  respect  of  which  the 
debtor  subsequently  obtains  a  final  order  of  protection  from  the  insolvent  debtors 
conrt,  does  not  thereby  cease  to  be  an  unsatisfied  judgment,  within  the  meaning 
«f  the  98th  section  of  the  9  &  10  Vict.  c.  95.  (a) 

(o)  S.  P.  decided  accordingly,  Abley  j.Da/e,  post,  T.  T.  1851. 
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1850.         "Whereas,  at  a  court  holden  at  the  court-house  in 
'■      Bemers  Street  aforesaid,  on  the  11th  of  January y  1849, 

?um)y*  the  above-named  plaintiff,  by  the  judgment  of  the  said 
court,  in*  a  certain  suit  wherein  the  said  court  had  juris- 
diction, recovered  against  the  above-named  defendant 
the  sum  of  20/.  for  his  debt,  together  with  the  sum  of 
4/.  195.,  the  costs  of  the  said  suit ;  whereupon,  it  was 
then  and  there  ordered  by  the  said  court,  that  the  sud 
defendant  should  forthwith  pay  to  the  said  plaintiff  the 
said  sums  of  20/.  and  4/.  19^.,  so  recovered  against  the 
said  defendant :  And  whereas  the  said  defendant,  having 
personally  appeared  to  the  said  summons^  and  being  pre- 
sent in  court,  and  having  then  neglected  and  refused  to 
pay  the  said  sums  so  recovered,  was,  upon  the  applica- 
tion of  the  said  plaintiff,  then  and  there  examined 
touching  his  estate  and  effects,  and  the  manner  and  cir- 
cumstances under  which  he  contracted  the  said  debt 
which  was  the  subject  of  the  action  in  which  the  said 
judgment  was  obtained  against  him,  and  as  to  the  means 
and  expectations  he  then  had,  and  as  to  the  property 
and  means  which  he  still  had,  of  discharging  the  said 
debt  and  costs,  and  as  to  the  disposal  he  had  made  of 
any  property :  And  whereas  it  appeared,  upon  such  ex- 
amination, to  the  judge  of  the  said  court,  that  the  said 
defendant  had  obtained  credit  from  the  plaintiff  under 
false  pretences,  and  had  made  a  gift,  delivery,  or  transfer 
of  property,  with  intent  to  defraud  his  creditors ;  but 
the  said  defendant  then  requested  to  be  allowed  time  to 
produce  certain  evidence ;  and,  upon  his,  the  said  de- 
fendant's, application,  the  judge  of  the  said  court 
granted  time  to  the  said  defendant  until  the  18th  day  of 
January,  1849,  and  postponed  and  adjourned  making  any 
order,  or  otherwise  adjudicating  in  respect  of  the  said 
examination,  until  the  said  18th  day  of  January,  1849 : 
And  whereas  a  court  was  duly  holden  by  the  said  judge 
at  the  said  court-house  in  Berners  Street  aforesaid,  on 
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the  said  18th  of  January,  1849^  and  the  sud  defendant  1860. 

did  not  attend  at  such  last-mentioned  court,  or  allege   

any  sufficient  excuse  for  not  attending,  and  did  not  at  ^ 

'PURDY. 

such  court  produce  any  evidence,  or  allege  any  suffi- 
cient excuse  for  the  non-production  of  such  evidence : 
And  whereas  it  then  appeared,  to  the  satisfaction  of  the 
judge  of  the  said  court,  that  the  said  defendant  had 
obtained  credit  from  the  plaintiff  under  fahe  pretences, 
mnd  had  made  a  gift,  delivery,  or  transfer  of  property, 
^ith  intent  to  deiraud  his  creditors ;  and  thereupon  the 
said  judge  of  the  said  court,  by  a  certain  order,  bearing 
dite  the  said  18th  day  of  January,  1849,  did  order  and 
imdjudge  the  said  defendant  to  be  committed,  for  the 
-^erm  of  forty  days,  to  the  debtors'  prison  at  Whitecross 
^Street,  &c,  or  until  he  should  be  discharged  by  due 
course  of  law :  These  are,  therefore,  to  require  you,  the 
aaid  high-bailiff,  bailiffs,  and  others,  to  take  the  said 
defendant,  and  to  deliver  him  to  the  governor  of  the 
debtors'  prison  at  Whitecross  Street  aforesaid ;  and  you, 
aaid  governor,  are  hereby  required  to  receive  the 
«aid  defendant,  and  him  safely  to  keep  in  the  said 
3)rison,  for  the  term  of  forty  days  from  the  arrest  under 
^his  warrant,  or  until  he  shall  be  sooner  discharged  by 
due  course  of  law ;  for  which  this  shall  be  your  suffi- 
^ent  warrant.    Given  under  the  seal  of  the  court,  the 
nth  day  of  January,  1850. 

"•7.  rVright, 

"  Clerk  of  the  Court." 

Parry,  on  a  former  day  in  this  term,  moved  for  a 
writ  of  habeas  corpus,  to  bring  up  the  prisoner  to  be 
discharged,  and  also  for  a  certiorari  to  bring  up  the 
Order  upon  which  the  warrant  issued.  ' 

It  appeared  from  the  affidavits  on  which  the  motion  Discharge  un- 
Waa  founded,  that  the  prisoner  was  discharged  under  the  ^g^j*]|jfj 
Uuolvent  debtors  acts,  on  the  2nd  of  April,,  1849, — the 
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1850,      debt  mentioned  in  the  above  warrant,  being  duly  in« 
serted  in  his  schedule.    It  was  therefore  submitted  that 
^VwBm  defendant  was  discharged  from  that  jdebt,  by  virtue 

of  the  1  &  2  Vict  c.  110.  s.  90.,  which  enacts,  '^that 
no  person  who  shall  have  become  entitled  to  the  benefit 
of  this  act  by  any  such  adjudication  as  aforesud,  shall 
at  any  time-  thereafter  be  imprisoned  by  reason  of  the 
judgment  so  as.  aforesaid  entered  up  against  him  or  her 
according  to  this  act,  or  for  or  by  reason  of  any  debt  or 
sum  of  money,  or  costs,  with  respect  to  which  such 
person  shall  have  become  so  entitled,  or  for  or  by  rea- 
son of  any  judgment,  decree,  or  order  for  payment  of 
the  same.''  The  commitment  in  question  cannot  be 
affected  by  the  102nd  section  of  the  9  &  10  Vict.  c.  95., 
which  enacts,  *^  that,  whenever  any  order  of  commit- 
ment shall  have  been  made  as  aforesaid  (s.  99.),  the 
clerk  of  the  said  court  shall  issue,  imder  the  seal  of  the 
court,  a  warrant  of  commitment,  directed  to  one  of  the 
bailiffs  of  any  coimty-court,  who  by  such  warrant  shall 
be  impowered  to  take  the  body  of  the  person  agiunst 
whom  such  order  shall  be  made ;  and  all  constables  and 
other  peace*ofEcers,  within  the  several  jurisdictions, 
shall  aid  in  the  execution  of  every  such  warrant;  and 
the  gaoler  or  keeper  of  every  gaol,  house  of  correction, 
and  prison  mentioned  in  any  such  order,  shall  be  bound 
to  receive  and  keep  the  defendant  therein  until  dis- 
charged under  the  provisions  of  this  act,  or  otherwise 
by  due  course  of  law  ;  and  no  protection^  orders  or  cer^ 
tificaie  granted  by  any  court  of  bankruptcy,  or  for  the 
relief  of  insolvent  debtors,  shall  be  available  to  discharge 
any  defendant  from  any  commitment  under  such  last* 
mentioned  order/^  That  clause  can  only  apply  in  cases 
where  the  protection,  order,  or  certificate  is  obtained 
after  the  order  of  commitment  by  the  judge  of  the 
county-court.  The  material  sections  of  the  county- 
court  act  upon  which  the  question  will  turn,  are,  the 
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98th  and  the  99th.    The  98th  enacts    that  it  shall  be  1850. 
lawful  for  any  party  who  has  obtxdned  any  unsatisfieS  — 
Judgment  or  order,  in  any  court  held  by  virtue  of  this  ^-^^^^ 
«5t,  or  under  any  act  repealed  by  this  act,  fo^  the  pay- 
ment of  any  debt  or  damages  or  costs,  to  obtain  a 
flommons  from  any  county-court  within  the  limits  of 
which  any  other  party  shall  then  dwell  or  carry  on  his 
buaness, — such  summons  to  be  in  such  form  as  shall 
be  directed  by  the  rules  made  for  regulating  the  prac- 
tice of  the  county-courts,  as  herein  provided,  and  to  be 
served  personally  upon  the  person  to  whom  it  is  di- 
rected,— requiring  him  to  appear,  at  such  time  as  shall 
be  directed  by  the  said  rules,  to  answer  such  things  as 
are  named  in  such  summons ;  and,  if  he  shall  appear  in 
poTBoance  of  such  summons,  he  may  he  examined  upon 
oetk  touching  his  estate  and  effects,  and  the  manner 
vA  circumstances  under  which  he  contracted  the  debt, 
or  incurred  the  damages  or  liability,  which  is  the  subject 
of  the  action  in  which  judgment  has  been  obtained 
against  him,  and  as  to  the  means  and  expectation  he 
then  had,  and  as  to  the  property  and  means  he  still 
liath,  of  discharging  the  said  debt  or  damages,  or 
damages  or  liability,  and  as  to  the  disposal  he  may  have 
made  of  any  property ;  and  the  person  obtaining  such 
summons  as  aforesaid,  and  all  other  witnesses  whom  the 
jadge  shall  think  requisite,  may  be  examined  upon  oath 
toaching  the  inquiries  authorised  to  be  made  as  afore- 
odd  ;  and  the  costs  of  such  summons,  and  of  all  pro- 
ceedings thereon,  shall  be  deemed  costs  in  the  cause." 
And  the  99th  section  enacts,  "that,  if  the  party  so 
sommoned  shall  not  attend,  as  required  by  such  sum- 
mons, and  shall  not  allege  a  sufficient  excuse  for  not 
attending,  or  shall,  if  attending,  refuse  to  be  sworn,  or 
to  disclose  anj  of  the  things  aforesaid,  or  if  he  shall  not 
niake  answer  touching  the  same  to  the  satisfaction  of 
3Qch  judge,  or  if  it  shall  appear  to  such  judge,  either  by 
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1850.      examination  of  the  party>  or  by  any  other  evidenoa^ 

  that  such  party,  if  a  defendant,  in  incurring  the  debt  or 

VwDY  ^^^^^  which  is  the  subject  of  the  action  in  which 
judgment  has  been  obtained,  has  obtained  credit  from 
the  plaintiff  under  false  pretences,  or  by  means  of  fraud 
or  breach  of  trust,  or  has  wilfully  contracted  such  debt 
or  liability  without  having  had  at  the  same  time  a  rea- 
sonable expectation  of  being  able  to  pay  or  discharge 
the  same,  or  shall  have  made  or  caused  to  be  made  any 
ffifty  delivery^  or  transfer  of  any  property^  or  shall  hava 
charged,  removed,  or  concealed  the  same,  with  intent 
to  defraud  his  creditors,  or  any  of  them,  or  if  it  shall 
appear,  to  the  satisfaction  of  the  judge  of  the  said  oourt, 
that  the  party  so  summoned,  has  then,  or  has  had  since 
the  judgment  obtained  agiunst  him,  sufficient  meant 
and  ability  to  pay  the  debt,  or  damages,  or  costs  so  re- 
covered against  him,  either  altogether  or  by  any  in- 
stalment or  instalments  which  the  court  in  which  the 
judgment  was  obtained  shall  have  ordered^  and  if  he 
shall  refuse  or  neglect  to  pay  the  same  as  shall  have 
been  so  ordered,  or  as  shall  be  ordered  pursuant  to  the 
power  hereinafter  (s.  100.)  provided, — it  shall  be  lawful 
for  such  judge,  if  he  shall  think  fit,  to  order  that  any 
such  party  may  be  committed  to  the  common  gaol  or 
house  of  correction  of  the  county,  district,  or  place  in 
which  the  party  summoned  is  resident,  or  to  any  prison 
which  shall  be  provided  as  the  prison  of  the  court,  for 
any  period  not  exceeding  forty  days."  It  is  submitted 
that  here  the  debt  was  extinguished,  so  far  as  the 
CQunty-court  was  concerned,  on  the  2nd  of  Aprils  1849. 
\^Maule^  J.  In  effect,  you  contend,  that,  by  force  of  the 
order  of  the  insolvent  debtors  court,  this  is  a  satisfied 
judgment]  Yes.  [MauUy  J.  Should  not  the  de« 
fendant  have  applied  for  a  summons  calling  upon  the 
plaintiff  to  shew  cause  why  the  order  of  commitment 
should  not  be  rescinded?]    Notice  was  given  cm  the 
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12thof  ^/iri4  1849.  [Mauk,  J.  Notice  amounts  to  1850. 
nothing.  I  do  not  think  the  defendant  has  made  out  a  ■ 
prima  fade  case  for  a  habeas  carpus.^  ^Pvnpr 

The  warrant  of  commitment  is  altogether  insufficient 
in  pomt  of  law.    This  is  a  proceeding  of  a  penal  na-  ^^^j^^j^ 
tore :  jEx  parit  Khuumg  (a) ;  Kinning  v.  Bucluinan.  (b)  rtnt,  that  tli€ 
[Jfinfe^  J.  A«nme  that  the  judge  of  the  county-court  ^^^^^ 
hu  power  to  ocnmit  for  certain  offences,  and  to  punish 
by  an  impdscinmeQi  of  forty  days.]     The  warrant 
ikald  ikew  junadjcdaa:  and,  to  give  jurisdiction,  it 
skew  zhMi  a  sommDns  under  s.  98*  had 
aad  pBsusiJlj  fierred.    In  that  respect,  this 
k  defedjTt:  XI  does  iKit,  in  terms,  itale  that 
tke  drdrmflaii.;  itk  bo  samnK^ied.     The  defeudaiit's 
vsiwxj  ijciBBzsk&oe  jzDghx  hare  been  for  we  pur[M^ ; 
Ui  fimiim  iiiL  auc  fiubiciqaextt  occuiblixbesit  nuSght 

™c  sns  n  jffvjttM  i^ian  the  101*i  yi^'x^  whidb 
*TrT  31.  *'verT       wLere  tLe  ddendai^Lt  in  axir 
sk  ammpc  ii.  myr  sanncj-oyiin,  cLkll  Laxe  iKwa  pw- 
"~  rii  VTU.  -lilt  mnTiTf.  n*  t-^  ^"pear,  w  tanJl 

ini:-ir  si:  lu*  iTii^  tLHi-^  Hi*:  ^ 

hemesx:  it;-.--:  ^_  ^L^^i-i  iiliu^jt  ok  i-'^*.'::.' 
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1850.      urged  before  my  brother  Erie  f  (a)]  It  was  not;  nor  wad 
'      the  lOlst  section  at  all  adverted  to*  [Wilde^  C.  J.  We 
^Fv^nv  7^^  should  have  a  rule  upon  this  point] 

^  Another  objection  to  the  warranty  is,  that  there  is  no 

that^Ae  dl^'  statement  on  the  face  of  it,  that  the  defendant  was  ex- 
fendant  wat    amined  on  oath.  {^CressweU,  J.  The  party  is  committed 
^ll^lh*^      for  not  appearing.]    Not  so :  the  commitment  proceeds 
upon  the  grounds  previously  set  forth  in  the  warrant : 
it  was  upon  the  examination  of  the  defendant  that  the 
court  adjudicated.    [Wilde,  C.  J.  The  statement  seems 
rather  to  import  that  the  investigation  took  place  in  his 
absence.]    In  the  case  of  in  re  Gray  (4),  a  warrant  of 
commitment (c)  reciting  that  "whereas  J.  G.  was  duly 
brought  before  me,  to  answer  the  sdd  complaint,  and  I, 
the  said  justice,  duly  thereupon^  then  and  there,  in  the 
presence  as  well  of  the  said  J.  J.  ( the  complainant)  as  of 
the  said  J,  6r.,  did  examine  and  inquire  into  the  proofs 
and  allegations  of  the  said  parties  touching  the  matter 
of  the  said  complaint,^'  &c., — was  held  bad,  inasmuch 
as  it  did  not  shew  that  the  witnesses  were  examined  on 
oath,  or  in  the  presence  of  the  defendant.  [Wilde,  C.  J. 
Bankrupt  commissioners  had  no  authority  to  examine 
the  bankrupt  except  upon  oath:  but,  upon  an  indictment 
for  perjury,  Lord  Mansjield  held  that  the  examination 
must  be  assumed  to  have  been  upon  oath.] 
Several  of-  warrant  is  also  bad  for  alleging  several  offences 

fences  alleged,  together,  and  attaching  only  one  penalty.  [Maule,  J. 
penal^^^  anything  that  appears,  the  order  may  have  been 

distributive.]  If  the  warrant  recites  the  order,  as  it 
professes  to  do  here,  it  must  recite  it  correctly.  la 
Newman  v.  Bendj/she  (d),  a  conviction  under  s.  14. 
of  the  11  tr.  4.  &  1  W.  4.  c.  64.  (for  the  general 


(a)  Who  had  refused,  at  (c)  Under  the  4  G.  4.  c.  34. 
chambers,  to  grant  a  habeas.        t.  3. 

{b)  1  New  Sess.  Cos.  354.         (d)  10  AtLSf  B.  11.,  2  F.^ 

Z).340. 
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ftJe  of  beer,  &c)  purported  to  charge  the  party  with 
the  offence  of  keeping  his  house  open  for  the  sale  of 
beer,  and  selling  beer,  and  suffering  the  same  to  be 
drunk  and  consumed  in  the  house  at  an  unlawful  time, 
imd  convicted  him  in  the  penalty  of  40^.,  as  upon  a 
ai^le  offence, — was  held  bad,  because  it  included  more 
than  one  distinct  offence,  for  which  the  party  might  have 
leen  distinctly  convicted    \^Maule,  J.    How  does  it 
appear  here  that  the  penalty  is  uncertain?  In  O^ConnelV^ 
cue  (a),  nobody  ever  suggested,  that,  if  all  the  counts 
of  tlie  indictment  had  been  good,  and  each  of  them  had 
cbaiged  an  offence  which  would  have  warranted  an  im- 
prisonment for  the  whole  period,  the  non-distributioa 
of  the  penalty  would  have  been  ground  of  error.  There 
is  dearly  nothing  in  this  objection.] 

The  next  objection  is,  that  the  offence  is  stated  in  Offence  al- 
thc  alternative,—  that  the  defendant  had  made  "  a  gift, 
delivery,  or  transfer  of  property,  with  intent  to  defraud 
his  creditors."  This  involves  three  distinct  and  different 
offeooes.  [Maule,  J.  Like  charging  a  man  with  steal- 
ing a  horse,  mare,  or  gelding?"]  Precisely  so.  InThe 
J^ing  Y.John  North  (b)y  an  information  on  the  48  G.  3, 
f.  143.,  for  selling  "  beer  or  ale "  without  an  excise 
licence,  was  held  bad ;  and  a  conviction  thereon,  shew- 
ing that  the  defendant  had  sold  ale  only,  was  quashed, 
—  fifly&y,  J.,  observing,  "  This  defendant  is  called 
npon  to  answer  an  alternative  charge,  which  cannot,  I 
^k,  be  made  certain  by  evidence.''  So,  in  The  King 
Henry  Pain  (c),  an  alternative  charge  in  a  conviction 
vas  held  to  be  bad.  That  was  a  conviction,  on  the 
6  6.4.  c.  108.  s.  49.,  for  being  on  board  a  boat  liable 
^  forfdture,  by  s.  3.,  for  having  casks  attached  thereto, 
"of  the  description  used,  or  intended  to  be  used,  for 

(fl)  (yOmnelly.  The  Queen,        (6)  6  D.    F.  1 43. 
11  CM  Sf  Fin.  155.  (c)  7.1>.  4  i?.  678. 

VOL.  IX.  —  C,  B.  P 


1850. 
£x  parte 

PURDY. 
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1850.      the  smuggling  of  spirits:"  and  the  court  quashed  it  tos 

 uncertainty;  Abbvtty  C.  J.,  saying,  —  "Whether  the 

^bdy*  ^^^^sion  in  Rex  v.  Middleliurst  (a)  is  correct,  is  not  a 
question  now  before  us ;  but  that  is  a  direct  authority 
to  shew,  that,  in  an  indictment,  the  objection  taken  to 
this  conviction  would  be  fatal ;  and  I  know  of  no  au- 
thority which  says  that  a  conviction  must  not  have  as 
much  certainty  as  an  indictment.  Now,  this  act  of 
parliament  mentions  three  sorts  or  descriptions  of  casks, 
which,  if  found  on  board,  or  attached  to,  a  vessel,  will 
render  it  liable  to  forfeiture.  One  is,  a  sort  which  is 
used ;  the  second  is,  intended  to  be  used ;  and  the  third* 
that  which  is  fit  or  adapted  for  the  purpose.  Having 
mentioned  these  three,  as  distinct  descriptions  of  casks, 
I  think  the  conviction  should  have  set  forth  under 
which  of  the  three  the  casks  in  question  felL  It  is  a 
very  nice  and  subtle  objection,  and  quite  beside  the 
merits :  nevertheless,  the  party  is  entitled  to  the  benefit 
of  it,  as  a  defect  of  form.*'  And,  in  the  case  of  Tha 
King  v.  Henry  Salomons  (i),  a  conviction  for  "  the  said 
offence,"  when  there  are  two  offences  charged  in  the 
information,  was  held  to  be  bad.  [^MauUy  J.  There 
can  be  no  doubt  about  that] 

Wilde,  C.  J.  We  think  the  rule  should  go  upon 
the  first  and  the  last  objections  to  the  form  of  the  war- 
rant of  commitment ;  and  also  for  a  certiorari  to  bring 
up  the  order.  As  to  the  objection  that  the  warrant 
does  not  state  that  the  defendant  was  examined  on 


(a)  1  Burrow,  S99.  Lord 
Mansfield  there  says  :  '*  Upon 
indictments,  it  has  been  deter- 
mined that  an  alternative  charge 
is  not  good ;  as  '  forged  or 
caused  lo  be  forged/  though 
one  only  need  be  proved,  if 
laid  conjiinctii^ely  (as,  *  forged 


and  caused  to  be  forged').  But 
I  do  not  see  the  reason  of  it  ? 
the  substance  is  exactly  the 
same ;  the  defendant  most  cDme 
prepared  against  both*  And  it 
makes  no  difference  to  him  is 
kny  rfespect.** 
(6)  1 
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oath,  that  does  not  seem  to  us  to  require  any  further  I860, 
joondderation.    Nor  do  we  think  that  the  non-distribu-  — 
tion  of  the  forty  days,  affords  any  ground  of  complaint,  ^^^m 
.—the  entire  period  not  being  greater  than  might  have 
been  affixed  to  each  of  the  offences  pointed  at 

that  he  was  entitled  to  the  writ:  but 

The  Court  sfud  it  had  been  settled  by  the  Queen's 
Bench,  after  argument,  that  the  proper  course  was,  to 
gnnt  a  rale  to  shew  cause  why  a  writ  of  habeas  corpus 
•boold  not  issue,  — the  rule  to  be  served  upon  the 
pkintiff  in  the  suit,  and  also  upon  the  judge  of  the 
^oart  oat  of  which  the  warrant  issued. 

UdaU  now  shewed  cause.    The  rule  was  granted 
two  points  only, — first,  that  the  warrant  under 
which  the  defisndant  was  committed,  does  not  state  that 
the  defendant  was  previously  summoned  to  appear  in 
the  ooanty-coart,  pursuant  to  the  98th  section  of  the 
9  4  10  Vict.  c.  95.,  or  that  he  was  present  at  the  hear- 
ing,— secondly,  that  the  offence  is  stated  in  the  disjunc- 
tive.   1.  The  warrant  is  in  the  form  settled  by  the 
ju^es,  under  the  power  conferred  upon  them  by  the 
73rd  section  of  the  act  (a)    It  sufficiently  shews  that 

(a)  \lliich  enacts  "  that  fiTe  and  also  to  frame  forms  for 

^  the  jiulges  of  the  superior  every  proceeding  in  the  said 

^fntM  of  common  law  at  West-  courts   for  which  they  shall 

indadiDg^    the  lord  think  it  necessary  that  a  form 


dnef  juftice  of  the  court  of  be  provided,  and  also  for  keep- 

Qveen'i  Bench,  tbe  Imd  chief  ing  all  books,  entries,  and  ac- 

Witt  of  tbe  court  of  Common  counu  to  be  kept  by  the  clerks 

and  the  lord  chief  btron  of  the  said  courts,  and  from 

^  the  eourt  of  Exdieqoer,  or  time  to  time  to  alter  any  such 

^  of  the  said  chiefs  at  the  rule  or  form  ;  and  the  rules  mo 

shall  hsTe  power  to  make  made,  and  the  formJt  to  framed, 

lad  iane  aU  tbe  gesieral  rules  thaUbe  oUerred  and  u*td  in  all 

fior  regnlatiiig  tbe  practice  and  the  courts  holden  under  this  act; 

pf^oeeedinf^   of   the     county-  and,  in  any  case  not  expressly 


tmttM  hddeo  under  this  act,     prorided  for  herein,  or  by  the 

2 
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1850.      all  that  was  done,  was  done  strictly  in  conformity  with 
—      the  provisions  of  the  statute:  it  alleges  that  the  de- 
^Pmrn  appeared  at  the  hearing,  and  that  the  whole 

proceeding  took  place  at  the  hearing,  or  at  an  adjourn- 
ment thereof.  It  was  not  a  proceeding  under  the  98th 
and  99th  sections,  but  under  the  101st,  which  giyes  the 
judge,  in  cases  where  the  party  has  been  personally 
served  with  the  summons,  or  shall  personally  appear  at 
the  trial,  the  same  power  to  examine  and  to  commit  the 
defendant,  as  he  is  enabled  to  exerdse  under  &  99* 
where  the  party  has  been  summoned  pursuant  to  the 
98th  section.  2.  As  to  the  ,other  point, — the  99th 
section  enables  the  judge,  if  it  shall  appear  to  hinif 
either  by  the  examination  of  the  party,  or  by  any  other 
evidence,  that  the  defendant  has  obtained  credit  from 
the  pl^ntiiT  under  false  pretences,  or  has  made  or  eawed 
to  be  made  any  "gift,  delivery,  or  transfer of  mf' 
property,  to  punish  him  by  imprisonment  for  a  perioA 
not  exceeding  forty  days.  The  statement  that  *ht:*^ 
defendant  had  obtdned  credit  under  felse  pretenebl 
alone,  would  justify  the  penalty  here  imposed ;  tarn 
therefore  that  would  be  sufficient  to  sustain  this  intf^ 
rant,  even  if  it  is  to  be  construed  with  the  Btaak  ~ 
strictness  as  a  conviction.  Besides,  a  gift,  delivery,  tfr ' 
transfer  of  property,  with  intent  to  defeat  crediton^ 
one  substantive  offence. 


Parry,  in  support  of  the  rule.  The  warrant  in  < 
tion  neither  complies  with  the  98th  nor  the  itti?*^ 
sections.  The  forms  made  in  pursuance  of  the  t§^  ~* 
section,  are  merely  directory  to  the  judges  of  " 
county-courts:  the  judges  who  framed  them  hade's**  ^ 

said  rules,  the  general  prin-  discretion  of  the  Jud^N^ 

cipkt  of  practice  in  the  superior  actions  and  proceedings  ^ 

courti  of  common  law  may  be  leyeral  eourta."  jL. 
Moplid  and  applied,  at  the  '^^ 
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1850.      to  defraud  his  creditors/'  applies  to  all  three,  not  t6 

  either  spedfically. 

Ex  parte 

Wilde,  C.  J.  It  does  not  appear  to  me  that  dther 
of  the  objections  upon  which  this  rule  was  granted,  has 
been  sustained.  The  first  objection  was,  that  it  doei 
not  appear  upon  the  face  of  the  warrant,  that  the  de^ 
fendant  was  summoned,  or  was  present  when  the  order 
in  question  was  made ;  and  it  is  said  that  the  order  is 
therefore  bad.  Now,  this  warrant  issued  upon  a  pro- 
ceeding under  the  lOlst  section  of  the  9  &  10  VieL 
c.  95.,  which  enacts,  ^^that,  in  every  case  where  the  de^ 
fendant  in  any  suit  brought  in  any  county-court,  shall 
have  been  personally  served  with  a  summons  to  appearj 
or  shall  personally  appear  at  the  trial  of  the  same,  the 
judge,  at  the  hearing  of  the  cause,  or  at  any  adjooriH 
ment  thereof,  if  judgment  shall  be  given  against  the 
defendant,  shall  have  the  same  power  and  aoihoiity  of 
examining  the  defendant  and  the  plaintiff  and  other 
parties  touching  the  several  things  thereinbefore  men^ 
tioned,  and  of  committing  the  defendant  to  prison,  and 
of  making  an  order,  as  he  might  have  and  exeroiae 
under  the  provisions  hereinbefore  contained  in  case  the 
plaintiff  had  obtained  a  summons  for  that  purpose  after 
judgment  obtained,  as  thereinbefore  mentioned."  That 
refers  to  the  provisions  contained  in  the  98th  and 
99th  sections.  The  98th  section  enables  parties  having 
unsatisfied  judgments,  to  obtain  summonses  calling 
upon  the  defendant  to  answer  in  respect  of  certain 
matters,  that  is  touching  his  estate  and  effects,  and 
the  manner  and  circumstances  under  which  he  con«> 
tracted  the  debt,  or  incurred  the  damages  or  liability, 
which  was  the  subject  of  the  action  in  which  judgment 
had  been  obtained  against  him,  and  as  to  the  meaner 
and  expectation  he  then  had,  and  as  to  the  pro- 
perty and  means  he  still  had,  of  discharging  the  saiA 
debt  or  damages  or  liability,  and  as  to  the  disposal  he 
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might  have  made  of  any  property."   The  consequences  185(K 
of  non-attl&ndance,  or  not  sufficiently  answering,  are 
pointed  out  by  s.  99.,  which  enacts,  "that,  if  the  party  parte 
BO  saiiimoned  shall  not  attend,  as  required  by  such 
flommons,  and  shall  not  allege  a  sufficient  excuse  for 
not  attending,  or  shall,  if  attending,  refuse  to  be  sworn, 
or  to  disclose  any  of  the  things  aforesaid,  or  if  he  shall 
not  make  answer  touching  the  same  to  the  satisfaction 
of  sach  judge,  or  if  it  shall  appear  to  such  judge,  either 
by  the  examination  of  the  party,  or  by  other  evidence, 
that  such  party,  if  a  defendant,  in  incurring  the  debt  or 
liability,  which  is  the  subject  of  the  action  in  which 
judgment  has  been  obtained,  has  obtwied  credit  from 
the  plaintiff  under  fidse  pretences,  or  by  means  of  fraud 
or  breach  of  trust,  or  has  wilfully  contracted  such  debt 
or  liability  without  having  had  at  the  same  time  a  rea- 
sonable expectation  of  being  able  to  pay  or  discharge 
the  aame,  or  shall  have  made,  or  caused  to  be  made,  any 
gifty  delivery,  or  transfer  of  any  property,  or  shall  have 
cluugedf  removed,  or  concealed  the  same,  with  intent  to 
defraud  lus  oreditors,  or  any  of  them,  or  if  it  shall  ap- 
pear to  the  satisfaction  of  the  judge  of  the  said  court 
^at  the  party  so  summoned  has  then,  or  has  had  since 
t|^e  jadgment  obtained  against  him,  sufficient  means 
^;tid  ability  to  pay  the  debt,  or  damages,  or  costs,  so 
^^teoovered  against  him,  either  altogether,  or  by  any  in- 
^telment  or  instalments  which  the  court  in  which  the 
Judgment  was  obtained  shall  have  ordered,  and  if  he 
^liall  refuse  or  neglect  to  pay  the  same  as  shall  have 
l>een  so  ordered,  or  as  shall  be  ordered  pursuant  to 
^be  power  hereinafter  provided,  —  it  shall  be  lawful 
£br  such  judge,  if  he  shall  think  fit,  to  order  that  any 
ouch  party  may  be  committed  to  the  common  gaol  or 
boose  of  correction  of  the  county,  district,  or  place  in 
iprhich  the  party  summoned  is  resident,  or  to  any  prison 
MUch  shall  be  provided  as  the  prison  of  the  court,  for 
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1850*  knowingly  aiding  and  assisting  in  fraudulently  removing 
— —  and  carrying  away  five  cows,  &c.,  or  in  concealing  ther 
Pumy*  Now,  concealment  and  removal  are  two  very 

difierent  things ;  and  yet  the  order  was  held  good.  So, 
in  TTie  King  v.  Lloyd^  articles  of  the  peace  were  ex- 
hibited against  a  clerk  of  the  peace,  charging  him  with 
being  gutlty  of  several  distinct  offences ;  and  an  order 
of  dismissal  stating  that  the  party  had  been  guilty  of 
several  of  the  charges,  was  held  good, — although  a  for- 
feiture of  a  freehold  office  was  worked  by  means  of  that 
conviction.  The  second  ground  of  objection,  therefore, 
likewise  &ils. 

The  rest  of  the  court  concurring, 

Bule  discharged,  with  costs. 


Jan.  19. 

The  court 
of  Queen's 
Bench  having 
allowed  an 
attorney  to 
alter  his  name 
on  the  roll, 
this  court  (for 
the  sake  of 
uniformity) 
allowed  it 


Ex  parte  William  Daggett  (Late  William 
Daggett  Inglbdew). 

JJDALL  moved,  on  the  part  Mr.  Daggett^  an 
attorney  of  this  court,  for  leave  to  expunge  from 
the  roll  the  surname  of  Ingkdew.  The  affidavit  upon 
which  the  motion  was  founded  (that  of  Mr.  Daggett^ 
stated,  that  the  deponent,  on  the  6th  of  May,  I8489 
was  duly  admitted  to  be  an  attorney  of  this  ooortf 
by  his  then  name  of  WiUiam  Daggett  IngUdew ;  thai 
on  the  6th  of  January ^  1824,  Henry  IngUdew,  of  &c.f 
the  father  of  this  deponent,  intermarried  with  Jasu 
Daggett^  of  &c  who  was  the  only  child  and  heire8»% 
at-law  of  William  Daggett,  late  of  &c,  deceased ;  that 
the  deponent  was  the  eldest  son  of  such  marriage; 
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that,  on  the  7th  of  December  last^  the  said  Janey  the  1850. 
mother  of  the  deponent^  died,  leaving  the  deponent 
her  heir-at-law ;  that,  prior  to  her  death,  the  mother  ^^^^ 
of  the  deponent  frequently  expressed  her  will  and 
desire,  as  well  to  the  deponent  as  to  his  said  father, 
that  he,  the  deponent,  should,  after  the  decease  of  his 
said  mother,  use  and  bear  the  names  of  William  Daggett 
only,  instead  of  those  of  William  Daggett  Ingledew ; 
and  that,  in  compliance  with  such  wish  and  desire,  the 
deponent  had  from  and  since  the  8th  of  December  last, 
used  and  borne  the  names  of  William  Daggett  only. 

The  learned  counsel  stated  that  the  court  of  Queen's 
Bench  had  already  permitted  the  alteration  to  be  made 
upon  the  roll  there  (a) ;  and  he  referred  to  Ex  parte  Hay- 
ward  (b),  where  this  court  had,  under  similar  circum- 
rtanoes,  declined  to  accede  to  a  similar  application,  and 
to  Ex  parte  Bentfiall(c)y  where  they  had  allowed  it: 
and  he  subnutted  that  it  was  desirable  that  there  should 
be  uniformity  of  practice  in  such  a  matter. 

Maule,  J.  It  certainly  is  right  that  there  should 
be  no  difierence  of  practice  in  a  matter  of  such  trivial 
importance. 

The  rest  of  the  court  concurring, 

Rule  absolute,  {d) 

(o)  \L.M.S^P.\.  (c)  ID.  &;L.  747.,  6  3f . 

(6)  5  Scott,  712.,  S,  C.  per  G.  722.,  7  Scott,  N.  H,  407. 
mm.  Ex  parte   Ware,  6  Dowl,        (d)  The  rule  was  drawn  up 

P. C. 46s.:  and  see  Ex  parte  as  follows:  —  "  It  is  ordered 

Wttrey  6  DowL    B.  C.  311.,  that  the  names  of  the  said 

where  the  rule  was  granted  by  '  William   Daggett  Ingledew,* 

the  court  of  Queen's  Bench, —  entered  on  the  roll  of  attorneys 

bong  the  same  case  in  which  of  this  court  on  the  6th  day  of 

tUi  court  had  declined  to  accede  May,   1848,   be   altered,  by 

to  the  application.  striking  out  the  name  of  *  In- 
gledew *  therefrom. 


i 

i 


,  -orl*     «»«^^s  *!raetea.  book  *  *     V'^J^  " 

ibe  *  S  «»A  »»»^^    « in  be  ^»  *f   ws  1>«'**  ^iwrW 


*'^;lt;  **M^eat.d respect     Ube^?      'i;;!!  of 't^?-!?. 
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had  allowed  the  rolls  of  their  respective  courts  to  1850. 
be  amended  in  the  manner  prayed.  Ex  parte  Daggett  {a)  — - 
was  referred  to.  ICresstvelly  J.  That  case  presented 
less  difficulty  than  this,  for,  there,  the  party  had  a 
double  sumaSne ;  and  aU  that  he  asked  for,  was,  to  be 
Jtennitted  to  abandon  a  portion  of  it.  Here,  however, 
tbe  alteration  contemplated  will  leave  only  the  Christian 
Mine,  "  Thomas-James^  which  is  all  one  name.  It 
may,  therefore,  be  said  hereafter,  that  this  person  is  not 
apon  the  roll  at  all.  Wildey  C.  J.  "  Moses  "  may  come 
«gaiii  to-morrow,  and  with  as  much  reason  ask  us  to 
allow  him  to  drop  ^^JamesP  Before  we  grant  this 
application,  it  will  be  advisable  to  consult  some  of  the 
other  judges.] 

Cur*  adv.  vult. 

Wilde,  C.  J.,  now  said  that  Mr.  Justice  Cresswell 
had  spoken  to  some  of  the  other  judges  upon  the  subject, 
•nd  that  the  result  was  that  they  thought  the  applica- 
^  might  be  granted. 

Rule  absolute.  (6) 

(tt)  Ante,  p.  218.  by  the  name  of  Josiah  Heaton 

{*)  In  the  case  of  Dearden,  Dearden,  and  that  the  memo- 

was  made  by  rule  of 

—  where  the  applica-  court, 

™>  was,  for  a  rule  directing  The  rule  drawn  up  in  that 

«e  master  to  substitute  the  case  in  the  Queen's  Bench, 

™»«  of  JowoA  Heaton  Dear-  was  as  follows  :        It  is  or- 

Pl«»  of  dered,  that  the  name  of  the 

^^rden,  and  that  the  said  Josiah  Dearden,  on  the 

naight  be  at  liberty  to  roll  of  attorneys  of  this  court. 


alterm^  indorsement  of  such    be  altered,   by  inserting  the 
■wwn  of  name  on  the  ad-    name  of  '  Heaton  *  after  that 


M  nm-A  *Z     I  applicant, —  it  of  '  Josiah/  so  that  the  name 

«ui  tHat  the  court  of  Ex-  of  'Josiah  Heaton  Dearden* 

«^DQt  diiected  the  master  to  neys  instead  of  that  of  <  Josiah 

«««  a  inemorandum  on  the  Dearden: '  and  that  the  master 

uwc  He  was  now  known  dorsement  of  auch  alteration  on 
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1850.  admission  of  the  8aid«7o#ta& 

'  Dearden:* 

In  the  same  case,  the  rule 
Jamjbi.  court  (Nov,  8. 

1850),  was  in  the  following 
terms :  —  "It  is  ordered,  that 
the  master  he  at  liherty  to 
Es  parte  amend  the  roll  of  attorneys  of 
Dearden,  this  court,  hy  altering  the  nsroe 
of '  Jtmah  Dearden  *  to  '  Josiah 
Heaton  Dearden  ; '  and  that  the 
said  master  he  at  liherty  to 
make  an  indorsement  on  his 
admission  in  this  court  ac- 
cordingly." 

The  affidavit  upon  which 
this  court  acted  in  that  case, 
was  as  follows :  —  Joeiah  Hea' 
ton  Dearden,  one  of  the  attor- 
neys of  this  court,  maketh  oath 
and  saith,  that  he  was  admitted 
an  attorney  of  this  court,  and 
signed  the  roll  of  attorneys,  hy 
the  name  of  '  Josiah  Dearden, 
in  Hilary  term,  1833,  the 
surname  '  Dearden*  heing  that 
of  the  defendant's  father ;  that 
the  deponent  had  ever  since 
practised,  and  still  continued  to 
practise,  as  an  attorney  in  Man- 
chester ;  that  this  deponent's 
mother,  Sarah  Dearden,  whose 
maiden  name  yrns  Sarah  Heaton, 
died  in  the  month  of  Decern^ 
her  last;  that  this  deponent^ 
from  the  great  love  and  respect 
he  felt  for  his  said  parent,  had 
assumed  her  surname  of  *  Hea- 
ton,* in  addition  to  that  of 
'  Dearden*  now  using  the  sur- 
names *  Heaton  Dearden  that 
this  deponent  has  made  this 
change  from  no  improper  pur- 
pose, lmt^n^^«,  and  without 
fraud ;  and  that  this  deponent 
is  not  apprehensive  of  any  pro- 
ceedings of  any  kind  whatever 
being  taken  against  him  hy  the 
name  of  Josiah  Dearden,** 
The  following  remarks  arc 


mggetted  b  j  the  ckrk  of  the 

rules:  — 

Before  the  paniiig  of  tlie 
6  &  7  Vict,  c,  73.,  what  wit 
usually  referred  to  as  the  roll  of 
attorneys  in  this  court,  was,  a 
book  in  which  the  names  and 
addresses  of  persona  wbnUted 
attorneys  of  the  court,  were  — 
by  2  G.  2.  c  23.  e,  18.,  — m- 
rolled  hy  the  clerk  of  the  war- 
ran  ts,  with  whom  all  admis- 
sions were  required  to  be  left 
for  that  purpose.  Since  that 
statute,  in  compliance  with  its 
27th  section,  there  is  also  kept 
a  roU,  which  is  signed  by  aU 
persons  who,  being  attorneys  of 
one  of  the  other  superior  coorts, 
and  producing  their  admissioQ 
in  such  other  court,  become 
attorneys  of  this  court.  The 
book,  formerly  called  the  rail, 
is  still  kept  by  the  masters, 
as  before.  In  the  case,  there* 
fore,  of  a  change  of  name  by 
an  attorney  who  was  admitted 
in  this  court  b^fi>re  the  passing 
of  the  6  &  7  Vict,  e,  73.,  the 
rule  for  altering  the  roll  shotdd 
be  in  the  form  adopted  in  this 
court  in  Ex  parte  Dearden, 
But,  in  the  case  of  an  attorney 
admitted  since  the  passing  of 
that  statute,  the  proper  form 
is,  —  that  the  master  be  at 
liherty  to  permit  A,  B,C.  to 
amend  the  roll  of  attorneys  of 
this  court,  by  altering  the  name 
'A.  a*  thereon  to  ' A.  S.  C* 
&c.'' 

In  Ex  parte  Thomas  James, 
anti,  p.  220.,  the  applicant 
sought  for  the  first  time  to  be- 
come an  attorney  of  this  oonrt, 
by  signing  the  roll  kept  pniw 
suant  to  the  directions  of  the 
6  &  7  Vict,  e.  73.  t.  27. ;  and 
there,  it  will  be  pereeived,  thai 
the  rule  is  framed  aeeoidingly. 
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Thobne  v.  SniMONS. 

Jan.  Si. 

QRIFFITHS  moved  for  a  prohibition  to  the  judge  A  writ  of 
of  the  county-court  oi  Bedfordshire.    It  appeared  ^'^J^J'j"^'*^'* 
the  affidavit  upon  which  the  motion  was  founded^  least  except 
the  plunt  was  levied  for  the  recovery  of  an  un-  ^p^^r  special 
'liquidated  balance  of  a  partnership  account,  the  plaintiff  ^  moved  for 
<2laiimiig  71  12«.  6^^ ;  that  the  hearing  took  place  on  on  the  last  day 

26th  of  November  last ;  and  that  the  judge  made  an  ®^ 
^^>4er  for  the  payment  of  the  amount  on  a  distant  day, 
a  view  to  enable  the  defendant  to  apply  to  this 
^lUt  Woodhami  v.  Newman  (a)  was  cited*  \Maule,  J. 
I  fi]id  it  laid  down  in  Tidd^^  Practice  (6),  that  a  pro- 
hibition is  not  in  general  grantable  on  the  last  day  of 
^^nn(e);  but  a  rule  may  be  obtained,  on  motion,  to  ^ 

proceedings  till  the  ensuing  term  {d) ;  and,  in  one 
^ictetance  {e\  it  was  granted  on  motion  the  last  day  of  \ 
^^Tm,  leave  having  been  obtained  the  day  before  to 
^Uove  it  then.'^ 

WiLDB,  C.  J.  It  appears  that  this  case  was  heard 
Wore  the  judge  of  the  county-court  on  the  26th  of 
November  last,  and  that  he  made  an  order  for  payment 
of  the  debt  by  the  defendant  on  a  distant  day,  for  the 
purpose  of  affording  him  time  to  make  an  application  to 
this  court.  The  defendant  delays  his  application  until 
the  last  day  of  the  term.  Now,  it  appears  to  have  been 
the  practice  of  the  court  for  a  very  long  period,  not  to 
grant  prohibitions  on  the  last  day  of  term,  when  the 

(a)  AnU,  Vol.  VII.  p.  654.        (rf)  Citing  Latch,  7. 

lb)  9th  edit  Vol.  I.  p.  498.        (e)  Citing  CatchHde  v.  Ov- 

(c)  Cidngsn  anonymous  case,    ington,  3  Burr.  1992. 
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Thobne  v.  Simmons.  ■  ^ 

Jan,  51. 

QRIFPITHS  moved  for  a  prohibition  to  the  judge  A  writ  of 
of  the  comty^urt  oi  Bedfordshire.    It  appeared  ^'^J^f  ".^ 
from  the  affidavit  upon  which  the  motion  was  founded^  UtM  excq>t 
tint  the  {daint  was  levied  for  the  recovery  of  an  un-  "^^"Jj^^^v 
fiquidaed  baknee  of  a  partnership  account,  the  pkintiff  ^  mo^tA  for 
fkiaiDg  7L  12s.  ^d. ;  that  the  hearing  took  pkce  on  on  the  U«t  6mj 
tfeMth  of  Amai^  kst;  and  that  the  judge  made  an  of  term. 
orfer  for  die  pajment  ci  the  amount  on  a  distant  day^ 
vUk  a  virw  to  csaUe  the  defendant  to  apply  to  this 
conL  Wmdkmms  v.  Newwutn  (a)  was  cited.  iMaule,  J . 
liadkbiddoTBiB  TWtf's  Practice that  <<a  pro- 
is  general  gnmtable  on  the  last  day  of 
i(c;;  hat  a  nk  may  be  obtained,  oo  motioo^to 
lin  die  eofioing  term  (dj;  and,  in  one 
(e^  is  WM  gnmcd  on  modon  the  last  day  of 
Ibbv*  mxTBBz  'ysxsi  obtained  the  day  before  to 
■eve  £  'itsa.'" 

Wnit  C  J-    Ii  fcc  pean  thii  this  ca«:  wa«  Lesiri 

rf  the  n*sii:  17  11**:  ^^Li^Li  :i.  l  ilttii:  iij-  f 

of  isfi.«riii«^  ii.n  i  ii^c     uluic      t  Tc^  ^^'i'-^i 

^^■K  na?"  J"'  ^  vriL.    y-.w.  ::  l;  j«irt   .  iut-v*: 

pUC  pnSUXJXlJUIe    IL  Hit    ;up;    li.T         'tr^.  WUfl.  *JL»t 
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1850.      any  period  not  exceeding  forty  days."   That  proTiaion 

  applies  where  the  defendant  is  summoned  after  judg^ 

PuwjY*     '^^^^    "^^^  section  gives  the  judge  the  same 

power  where  the  defendant  personally  appears  at  the 
trial  It  is  under  this  latter  section  that  this  warrant 
was  issued ;  and  the  judge  appears  to  have  followed  the 
form  provided  by  the  judges  pursuant  to  the  78th  eeo* 
tion.  Forms  are  generally  given  for  the  purpose  of 
getting  rid  of  difficulties  arising  from  immaterial  mat* 
ters,  by  the  misrecital  of  which  justice  is  often  evaded. 
The  form  in  question  only  states  what  was  deemed  to 
be  material.  It  is  not  given  for  the  purpose  of  being 
used  or  not,  at  the  discretion  of  the  judge :  the  statute 
makes  it  imperative  to  observe  it.  The  warrant  b^ina  by 
reciting,  that,  on  the  1 1th  of  January,  1849,  the  plaintifi^ 
by  the  judgment  of  the  court,  recovered  against  the  de« 
fendant  a  certain  sum  for  debt  and  a  certain  sum  for  costs, 
and  it  was  thereupon  then  and  there  ordered  by  the  ooort 
that  the  defendant  should  forthwith  pay  those  sums  to 
the  plaintiff.  It  then  goes  on  to  recite,  that,  the  de« 
fendant  liaving  personally  appeared  to  the  said  sumnumSf 
and  being  present  in  court,  and  having  then  neglected 
and  refused  to  pay  the  sums  so  recovered,  was,  upon 
the  application  of  the  plaintiff,  then  and  there  examined 
touching  his  estate  and  effects,  and  the  manner  and 
circumstances  under  which  he  contracted  the  said  debt 
which  was  the  subject  of  the  action,  &c.,  and  as  to  the 
disposal  he  had  made  of  any  property.  The  personal 
appearance  which  is  recited  in  the  form,  refers  evidently 
to  the  appearance  at  the  hearing.  The  warrant  shews, 
that  the  defendant  appeared  personally  to  the  summons, 
that,  it  appearing  to  the  judge,  upon  the  examination  i£ 
the  defendant,  that  he  had  obtained  credit  from  the 
plaintiff  under  false  pretences,  and  had  made  a  gifl, 
delivery,  or  transfer  of  property,  with  intent  to  defraud 
his  creditors,  but  that,  the  defendant  requesting  time  to 
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Breach  and  Another  v.  O'Brien.  . 

Jan.  19. 

•J'HIS  was  an  action  of  debt  for  65L  5s.  4rf.,  the  balance  Hdd,  that, 

of  an  hotel  bilL    Pleas,  nunquam  indebitatuSf  pay-      ^  tpecisl 

ment,  and,  as  to  2/.  17 s.  6d.y  the  tippling  act.  (a)         jury  is  ob- 

lasae  was  joined,  and  notice  of  trial  given  for  the 

£x9t  fitting  in  the  present  term.    On  the  14th  the  prop^  course 

'plmitiffV  attorney  discovered  that  the  defendant  had  ^»  ^ 

 m  . ,  .  ,  .  J  move  to  set 

nuHesei  the  cause  as  a  special  jury  cause,  and,  upon  ggidetbe  nde^ 

tt^iiUTV.  he  found  that  the  defendant  had  obtained  a  but^  to  move 
rule. fat  a  special  jury  on  the  9th,  although  he  had  not  bc^tried* 

served  it^  in  its  turn, 

.  J  .  by  a  common 

Lush,  on  a  former  day,  obtidned  a  rule  calling  upon  ^^^^^Us 
the  defendant  to  shew  cause  why  the  rule  for  a  special  not  ready 
jury  should  not  be  discharged,  on  the  ground  that  the  ^JJ^'jjpy 
''^^~^'iki  had  been  guilty  of  laches  in  not  acting 


piofiiptly  upon  the  rule,  and  that  it  had  been  obtained 
Iff  delay. 

Ball,  now  shewed  cause.  He  submitted  that  the 
defendant  had  an  undoubted  right,  under  the  statute  (i), 

(a)  MO.  2.  e.40.     12.  any  of  the  caaes  before  men- 

(^)  S      8.  e.  25.  s.  15.,  tioned^  to  order  and  appoint  a 

which  enacts     that  it  shall  jury  to  be  struck  before  the 

and  may  be  lawful  to  and  for  proper  officer  of  each  respective 

Hit  Migesty's  courts  of  King's  courts  for  the  trial  of  any  issue 

Benchy  fire,  on  the  motion  of  joined  in  any  of  the  said  cases^ 

any  plaintiff  or  plainti  A,  de-  and  triable  by  a  jury  of  twelve 

lendant  or  defendants,  in  any  men,  in  such  manner  as  special 

aetion,  cause,  or  suit  what-  juries  have  been  and  are  usually 

soever,  depending,  or  to  be  struck  in  such  courts  respec- 

brangfat  and  carried  on,  in  the  tively,  upon  trials  at  bar  had 

.said  courts  of  King's  Bench,  in  the  said  courts,  —  which  said 

.&C.,  or  in  any  of  them,  and  the  jury^  90  struck  as  aforesaid, 

aaid  courts  are  hereby  respect-  shaU  he  the  jury  returned  for 

Jfidy  audioriaed  and  required,  the  trial  of  the  said  issue*' 

opon  motion  as  aforesaid,  in 

Q  2 
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to  have  his  cause  tried  by  a  special  jury,  prodded  he 
complied  with  the  rule  of  Hilary  term,  1  Vict  (a);  and 
the  proper  form  of  application  was,  as  in  the  court  of 
Queen's  Bench,  for  a  rule  calling  upon  the  defendant  to 
shew  cause  why  the  cause  should  not  be  tried,  in  its 
order,  by  a  common  jury,  if  there  was  no  spedal  jury 
ready  to  try  it. 

Lush,  contrcty  was  content  to  take  the  rule  in  that 
form,  but  submitted  that  he  was  entitled  to  the  costs  of 
the  rule.  [^fFittiamsy  J.  Why  should  the  defendant 
pay  costs  when  he  is  quite  regular  ?  ]  In  Fhelps  y» 
Keilyipy  it  was  laid  down  by  this  court,  upon  the 
authority  of  Gunn  v.  Honeyman  (c),  that  a  rule  for  a 
special  jury  obtained  by  the  defendant  (or  by  the 
plaintiff  in  replevin),  will  be  discharged,  if  there  be 
unnecessary  delay  in  serving  it.  Here,  the  defendant 
has  not  served  the  rule  for  a  special  jury,  or  given  the 
plaintiffs  any  notice  that  it  had  been  obtained.  [Maide,  3. 
Undoubtedly  the  rule  ought  to  have  been  served.  But, 
suppose  it  had  been  served,  how  would  your  position 
have  been  altered?  ]  If  it  had  not  been  followed  up  in 
a  bondjide  manner,  it  might  have  been  set  aside. 

Maule,  J.  Bona  Jules  is  altogether  immaterial^  if 
the  proceeding  is  regular.  I  think  the  rule  should  be 
made  absolute  for  the  cause  to  be  tried,  in  its  order,  by 


(a)  "That  no  rule  for  a 
special  jury  be  granted  on  be- 
half of  any  defendant  (or  plain- 
tiff in  replevin),  except  on  an 
affidavit  either  stating  that  no 
notice  of  trial  has  been  given, 
or,  if  it  has  been  given^  then 
stating  the  day  for  which  such 
notice  has  been  given  ;  and,  in 
the  latter  case,  no  such  rule  is 
to  he  granted,  unless  such  ap- 
plication is  made  for  it  more 


than  six  days  before  that  day : 
provided  that  a  judge  may«  OA 
summons,  order  a  rule  for  a 
special  jury  to  he  drawn  up  at 
any  time." 

{h)  SM.SfG.  88S.,  4  SceU, 
N.  R.  316.,  S,  C.  per  nmm. 
Phelps  V.  Kirby,  1  DawL  N.  S. 
SOU 

(c)  2  B.S^ Aid.  400,  ICkiiU 
Rep.  234. 
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a  common  jury,  if  the  defendant  is  not  ready  with  his 
«pc^  jwiy^  —  the  plaintiffs*  costs  of  this  motion,  to  be 

costs  in  the  cause.  Bbbach 

v» 

O'Bribk. 

The  rest  of  the  court  (a)  concurring, 

Kule  absolute  accordingly,  (b) 

(a)  WUHmms,  J.,  and  Tal-  1  M.SfG.  940.,  S  ScoU,  N.  R. 

fiwi,  J.,  WUde,  C.  J.,  and  82.,  9  I>owL  F.  C.  68.  And 

Ommtf,  J.,  being  at  the  court  see  Bush  v.  Pring^  Q  DowL 

of  CriBdnal  Appeal.  P.  C.  1 80. ;  Gumey  v.  Gumey^ 

(h)  Bee  Chuck  y.  Harris,  SD.SsL.734u 


Dob  d.  Church  v.  Pontifex  and  Another. 


Jan.  21. 


'J^HIS  was  an  action  of  ejectment  brought  to  recover  Where  the 

the  possession  of  a  house,  brewhouse,  and  premises  ^^^^'^ 

*t  Hadmey^  in  the  county  of  Middlesex.  nuity  is  a 

Tbc  cause  was  tried  before  mide,  C.  J.,  at  the  sittings  pre-existing 

in  mddlesex,  after  last  Trinity  term.    The  facts  were  memorial 

aa  follows :  —  Towards  the  close  of  the  year  1837,  the  need  be  in- 
rolled. 

The  consideration  for  an  annuity  was  stated  in  the  memorial  thus :  —  3000/., 
P»t  of  a  sum  of  31862.  2s,  3d.,  due  and  owing  from  [the  grantor]  to  [the 
putees]  at  the  time  of  granting  the  said  annuity,  as  follows,  — 1882/.  3s,  6d. 
^work  and  labour  and  for  goods  sold  and  delivered,  and  1303/.  18#.  9</*  for 
iDoney  lent  and  advanced,  and  interest  thereon,  in  the  sums  and  at  the  times 
Wmiog,  —  that  is  to  say,  250/.  paid  by  the  cheque  of  [the  grantees]  on,  and 
^ted,  the  29th  of  December,  1837,  and  drawn,  in  the  then  name  of  theur 
tnding  firm,  on  Messrs.  Smithf  Payne,  6^-  Smith,  their  bankers,  —  500/.  paid 
bjr  a  like  cheque,  dated  the  24th  of  February,  1838,  —  23/.  10s.  paid  by  a 
lib  cheque,  dated  the  28th  of  February,  1838,  —  270/.  paid  by  a  like 
cheque,  dated  the  25th  of  July,  1838,  —  200/.  paid  by  a  like  cheque,  dated  the 
llthof  January,  1839,  —  interest  on  the  above  sums  respectively  up  to  the 

27th  of  AprU,  1839  (the  date  of  the  grant),  60/.  8*.  9^. :  "  — 
field,  that,  supposing  a  memorial  to  be  necessary,  the  above  sufficiently  shewed 

how  and  when  the  several  sums  which  constituted  the  consideration  for  the 

anmilty,  were  paid. 

Q  3 
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1860.      lessor  of  the  plaintiff  applied  to  Messrs.  Fonfffex,  the' 
■       defendants,  to  fit  up  a  brewery  for  him  upon  oertain 
^*       premises  at  Hackney^  of  which  he  was  possessed  for  a' 
Churor     term  ;  and,  accordingly,  on  the  19th  of  February^  1838, 
^  the  following  agreement  was  entered  into :  — 

Memorandum  of  agreement  made  this  19th  day  of 
February i  1838,  between  Joseph  Samuel  Churchy  of  &C.9 
brewer,  of  the  one  part,  and  Edmund  F<mt\f€x  and  WU" 
J^m  Fantifex,  of  &c,  copper-smiths  and  engineers,  of- 
the  other  part :  Whereas,  by  an  indenture  bearing  ibte^ 
the  30th  of  Nevember,  1837,  and  made  between  l^ow- 
rence  Gwynne  of  the  one  part,  and  the  said  Joseph  Sa^ 
muel  Church  of  the  other  part,  he  the  said  Latorenee 
Gwynne  did  demise  and  lease  unto  the  said  Joseph  Sa- 
muel Churchy  his  executors,  administrators  and  assigns, 
all  that  piece  or  parcel  of  ground,  with  the  messuage  or 
tenement  called  Cambridge  House^  together  with  the  ware- 
houses, coachhouse,  stables,  and  erections  thereon,  ntoate 
on  the  north  side  of  the  Hackney  Roadf  Bethnal  Gre^ 
with  the  appurtenances,  and  together  also  with  the  fix- 
tures and  things  mentioned  in  the  schedule  thereuiider 
written,  for  the  term  of  thirty-five  years  from  the  29th 
of  September  then  last  past,  at  the  annual  rent  of  lOOL, 
payable  as  therein  mentioned,  and  under  and  aubjeet  to 
the  covenants  therein  contained  on  the  part  of  the  leasee 
to  be  performed :  And  whereas  the  said  Joseph  Sanmd 
Churchy  being  desirous  of  erecting  a  new  brewery  upon 
part  of  the  premises  comprised  in  the  said  indenture  of 
lease,  and  of  fitting  up  the  same  with  all  neceseazy 
utensils,  fixtures,  and  plant,  for  the  purpose  of  carrying 
on  the  business  of  a  brewer  therein,  applied  to  the  bsUl 
Edmund  Fontifex  and  William  Fontifex,  and  requested 
them  to  make  or  supply  the  necessary  advancee  or  funds 
for  paying  for  the  materials,  work,  and  labour^  in 
erecting  the  said  brewery,  and  to  supply  the  said  uten- 
sils, plant,  and  fixtures ;  and,  in  consideration  thereof. 
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the  said  Jouph  Samuel  Church  has  proposed  to  the  said 
Edmund  PanHfex  and  fVUUam  Fantifex  to  grant  uiho 
them  an  annuity  of  such  amount,  and  for  such  time,  and 
•eeored  in  such  manner,  as  hereinafter  is  agreed  upon, 
and  to  deposit  the  said  lease  as  a  security  for  their 
admnoes  and  outlay  in  the .  meantime,  with  interest  at 
3  per  cent  until  such  annuity  shall  be  granted ;  and  to 
irUoh  proposition  the  said  Edmund  Fantifex  and  IFU* 
Smm  J^mtifiut  haye  consented  and  agreed,  and  have,  in 
pniwanoe  thereof,  already  advanced  the  sum  of  750iL, 
the  ram  of  250/.,  part  thereof,  on  the  29th  of  December 
hmt,  and  the  sum  of  500Z.  on  the  day  of  the  date  of 
these  presents,  to  the  sdd  Joseph  Samuel  Churchy  to* 
irarda  the  erection  of  the  said  brewery,  as  he  the  said 
Jmefk  Samuel  Church  doth  hereby  admit  and  acknow- 
ledge^ and  the  building  of  which  said  brewery  is  now  in 
Jvogrees;  and  the  same,  together  with  the  utensils, 
JilaBtt  ud  fixtures  for  the  same,  is  expected  to  be  com- 
pleted in  or  about  the  month  of  May  now  next  ensuing : 
And  whereas,  in  pursuance  of  the  said  agreement,  the 
said  Jeeeph  Samuel  Church  has  deposited  the  said  lease 
with  the  said  Edmund  Pontifer  and  William  Pontifex^ 
as  they  hereby  admit :  Now,  it  is  hereby  witnessed, 
agreed,  and  declared,  between  and  by  the  sud  Joseph 
Samuel  Church,  on  the  one  part,  and  the  said  Edmund 
Pmutifex  and  William  Pontifex,  on  the  other  part,  in 
ttinner  fdlowing,  that  is  to  say,  that  they,  the  said 
Edmund  Pontifex  and  William  Pontifex,  shall  and  will 
famish  and  supply  all  necessary  funds  for  the  erection 
ttid  completion  of  the  said  brewery,  and  also  all  the  ne- 
Mary  utensils,  plant,  and  fixtures  to  be  placed  in  and 
dwot  the  same,  at  their  usual  trade  prices,  and  upon  the 
cdeuhttion  and  dimensions  of  a  ten-quarter  brewery ; 
Mrf,  further,  that  the  amount  due  to  the  said  Edmund 
Pontifex  and  William  Pontifex  in  respect  of  such  ad- 
nnces  and  outlay,  work,  labour,  and  materials,  shall  be 
Q  4 
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calculated  and  ascertained  by  the  parties,  if  either  of 
th6m  shall  require  the  same,  at  the  end  of  eveiy  four- 
teen days  from  the  present  time,  so  far  as  the  same  shall 
be  then  capable  of  being  ascertained,  and  a  memorandum 
thereof  shall  be  signed  by  the  respective  parties,  and 
copies  thereof  kept  by  each,  and  which  shall  be  binding 
on  all  parties ;  and,  further,  that  the  said  indenture  of 
lease  shall  remain  in  the  possession  of  the  said  JEdnumd 
Pontifex  and  William  Fantifex,  as,  or  in  the  name  of,  ma 
equitable  charge  or  mortgage  for  the  amount  due  and  to 
become  due  to  them  from  time  to  time  as  aforesudt 
until  the  brewery  and  utensils,  fixtures,  and  plant  shall 
be  completed,  and  until  the  said  annuity  shall  be 
granted  as  hereinafter  mentioned;  and,  further,  that,  WB 
soon  as  the  said  brewery,  utensils,  plant,  and  fixtures 
shall  be  completed,  and  the  amount  due  to  the  sud  JEd* 
mund  Pontifex  and  William  Pontifex  for  or  in  respect 
thereof,  shall  be  ascertained,  he  the  said  Joseph  Samuel 
Church  shall  and  will  grant  unto  the  oaid  Edmund PaiUi-> 
fex  and  William  Pontifex,  their  executors  and  administra- 
tors, one  clear  annuity  or  yearly  sum  of  such  an  amount 
as  will  be  equal  to  the  sum  of  11^  per  annum  for  eveij 
sum  of  lOOil,  and  a  fractional  part  for  any  sum  leas 
than  lOOL,  which  shall  be  then  due  and  owing  to  the 
said  Edmund  Pontifex  and  William  Pontifex,  their  exe- 
cutors and  administrators,  for  or  in  respect  of  the 
orection  and  completion  of  the  said  brewery,  and  the 
advances  already  made  and  to  be  made  for  that  purpose 
as  aforesud,  and  for  the  said  utensils,  plant,  and  fixtures 
as  aforesaid,  for  and  during  the  natural  lives  of  EmSg 
Pontifex,  the  daughter  of  William  Pontifex,  party  hereto, 
and  Sarah  Pontifex,  the  daughter  of  the  above-named 
Edmund  Pontifex,  and  the  life  of  the  survivor  or  longest 
liver  of  them,  and  shall  and  will  charge  the  same  upon 
the  brewery,  utensils,  plant,  and  fixtures,  and  other  the 
premises  comprised  in  the  said  lease,  and  shall  and  wiU 
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secure  tbe  due  payment  of  the  said  annuity,  by  a  demise  1850. 
of  the  8ud  brewery,  utensils,  plant,  and  fixtures,  and  — — 
all  other  the  premises  comprised  in  the  said  lease,  to  a 
trustee  for  the  said  Edmund  Pantifex  and  William  Pou"  Church 
tf/kr,  for  the  then  residue  of  the  said  term  of  thirty-five 
years  thereby  granted,  except  the  last  five  days  thereof, 
at  the  rent  of  a  peppercorn,  if  demanded ;  and  in  which 
aud  grant  of  annuity  and  demise  shall  be  contuned  the 
usual  oofenaats  by  the  said  Jo9eph  Samuel  Churchy  his 
«rocqiarB  and  administrators,  for  the  due  payment 
-thereof  and  for  the  title  to  the  said  demised  premises, 
and  tbe  usual  powers  of  distress  and  entry  upon  the  said 
demised  premises,  for  obtaining  payment  of  the  same 
aumuity,  in  case  the  same  shall  be  in  arrear  for  the  space 
twenty-one  days ;  and  also  with  power,  in  case  the 
aud  annuity  shall  be  in  arrear  for  the  space  of  one 
^calendar  month,  for  the  said  trustee,  either  to  levy  and 
xuse,  by  way  of  sale,  mortgage,  or  other  disposition  of 
the  said  premises,  all  the  arrears  which  shall  from  time 
to  time  be  due  in  respect  thereof,  or  else,  at  the  dis- 
oedon  of  the  said  trustee,  absolutely  to  sell  the  whole 
of  the  said  premises  for  the  then  residue  of  the  said 
tenn,  and  invest  the  purchase-money  at  interest,  and 
apply  such  interest  towards  payment  of  the  arrears 
and  future  payments  of  the  said  annuity ;  with  such 
other  usual  covenants,  remedies,  and  powers  for  se- 
CQring  the  payment  of  the  said  annuity  as  the  counsel 
of  the  said  Edmund  Pontifex  and  William  Pontifex 
shall  advise ;  and,  further,  that,  for  better  securing  the 
said  anniuty,  the  said  Joseph  Samuel  Church  shall  and 
^ill  duly  exiecute  a  warrant  of  attorney  to  confess  judg- 
iD^t  for  double  the  amount  of  the  purchase-  money  for 
ihe  aaid  annuity,  with  the  usual  defeasance  thereunder 
'vritten,  upon  the  due  payment  of  the  said  annuity :  And 
it  is  further  agreed,  that  the  said  several  securities,  and  a 
memorial  of  the  inrolment  thereof,  if  the  same  shall  be 
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1 850.      deemed  necessary,  shall  be  prepared  by  the  said  Edmwud 

'   Pontifex  and  WilUam  Pantifex,  but  the  costs  and  charges 

thereof,  and  all  other  costs  and  charges,  as  well  of  these 

Cbuacb     presents,  as  also  of  or  relating  to  the  granting  of  the 
said  annuity,  shall  be  borne  and  paid  by  the  said  Jaupk 

Pennnz.  g^^^i  Church;  and,  ftirtheri  that,  in  the  grant  of  the 
said  annuity,  power  shall  be  reserved  to  the  said  JbsqaA 
Samuel  Church,  his  executors  and  administmtorB,  at 
any  time  or  times,  to  re-purchase  the  said  annuity,  or 
anypart  thereof,  not  less,  at  any  one  time,  than  coae  dzth 
part  of  the  whole,  until  the  whole  shall  be  eKtingaidied, 
on  giving  three  months'  notice  thereof,  and  on  payment 
to  tiie  said  Edmund  Pontifex  and  WiUiam  PmUifix^  thar 
executors  and  administrators,  of  the  amount  of  the  said 
-purdiase*money  for  the  same,  or  a  proportionate  part 
thereof,  from  time  to  time,  in  proportion  to  ike  amoQllt 
of  such  re-purchase,  as  the  case  may  be,  and  all  arrears 
thereof  up  to  the  date  of  such  re-purchase,  and  all.ooato 
to  be  incurred  thereby.    In  witness,"  &c. 

The  statement  of  the  account  between  the  partieB 
was  put  in,  shewing  a  balance  due  to  Messrs.  PmUi^es 
of  3186^  3<£  The  annuity-deed,  bearing  date  the 
27th  of  Aprily  1839,  was  also  put  in.  It  appeared  to 
have  been  inrolled  on  the  2nd  of  Afoy,  1839.  In  the 
memorial  of  inrolment,  pursuant  to  the  statute  the 
consideration  was  thus  stated,  in  the  column  headed 
Consideration,  and  how  paid :" — 
''3000^1,  part  of  a  sum  of  3186il  2s.  3d.,  due  and 
owing  from  the  said  Joseph  Samuel  Church  to  the  aaid 
Edmund  Pontifex  and  William  Pontifex,  at  the  time  of 
granting  the  sud  annuity,  as  follows: — The  sum  of 
1882iL  3«.  6  J.  for  work  and  labour  and  for  goods  sold 
and  delivered,  and  the  sum  of  1303/.  lis.  dd.  for  money 
lent  and  advanced  and  interest  thereon,  in  the  sums 
and  at  the  times  following, — that  is  to  say,  the  sum 
of  250/.  paid  by  the  cheque  of  the  said  Edmund 
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JPmtifex  and  William  Pantifex,  on,  and  dated^  the  29th  1850. 

of  December,  1837,  and  drawn  in  the  then  name  of  their  ■ 

"tnuliiig  firm  of  ^William  Pantifex,  Sons,  &  fFood,'  on 

HesBTB.  Smithj  Payne,  &  Smith,  their  banlcers,  —  the  CmvBcn 

Ibrther  mm  of  5001  paid  hj  a  like  cheque,  dated  the 

S4th  of  February,  1838,  —the  further  sum  of  23i  10*. 

j[»id  bj  a  like  cheque,  dated  the  28th  of  February, 

1838,  — the  further  sum  of  270/.  paid  by  a  like  cheque, 

dated  the  25th  of  July,  1838,  drawn  in  the  then  name 

ef  the  trading  firm  of  '  E.  k  W.  FanHfex  &  fFood,' 

—  itie  fbrther  sum  of  200/.,  paid  by  a  like  cheque  as 

last  mentioned,  dated  the  11th  of  January,  1839, — 

inteiest  on  the  above  sums  respectively,  up  to  the  27th 

<ef  AprS,  1839,  60/.  8*.  9d. 

'  Theiannuity  being  in  arrear,  the  defendants  entered 
<m  the  property;  and  the  present  action  was  brought  by 
the  grantor  to  recover  possession,  on  the  ground  that 
tiie  anfluity  deed  was  void,  inasmuch  as  the  memorial 
was  defective,  the  memorial  not  shewing  that  the 
dieqnea  which  formed  part  of  the  consideration,  had 
been  pnd,  and  not  stating  at  what  time  they  were  pay- 
able. The  following  cases  were  cited,  —  Rumball  v. 
ihrray{a).  Berry  v.  Bentley(b\  Foole  v.  Cabanes^c), 
Drake  v.  Foyers  {d),  and  Abbott  v.  Douglas,  (e) 

For  the  defendants,  it  was  insisted,  that  the  word 
^dieqne  "  imported  an  instrument  payable  on  demand ; 
ind,  further,  that,  the  consideration  being  past,  it  was 
W,  necessary  to  mention  in  the  memorial  any  consi- 
deration at  aU. 

The  learned  judge  expressed  no  opinion,  but  directed 
•TOfict  for  the  plaintiff,  reserving  leave  to  the  de- 
fadants  to  enter  the  verdict  for  them,  or  a  nonsuit. 


(fl)  3T.2I.298. 
W  6  T.  71.690. 
(«)  328. 


(d)  2  Brod.  Bingh.  I9. 
4  J.  B.  Moore,  402. 

(«)  Ana,  Vol.  1.  p.  483. 
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1850*         Bylesy  Seijt.^  accordingly,  in  Michaebnoi  term  last, 

  obtamed  a  rule  nisL    He  referred  to  Johmam^s  Die- 

^  tionarj,  and  to  Chitty  on  Bills  (a),  for  the  definitka 
Cbvbch  &  "  cheque ; "  and  also  to  JEx  parte  Miehell{b\  Kn^e 
V.  Ambrotse{c),  and  Hall  y.  Lack(d),  to  shew  that  a 
consideration  that  is  by-gone,  need  not  be  stated  in  the 
memorial  with  the  same  precision  and  particularity  as 
a  conmderation  paid  at  the  time. 


WhateUy  and  J.  Brown  now  shewed  cause.  Tbe 
facts  are  these :  —  Churchy  a  brewer,  in  the  ndgfabsor- 
hood  of  London,  applied  to  Messrs.  Powtifex  to  flt  op 
certain  premises  for  him,  which  they  consented  to  do 
upon  his  agreeing  to  grant  an  annuity  for  the  liTes  of 
two  persons  named,  at  the  rate  of  11  per  cent  upon  die 
amount  of  the  moneys  to  be  advanced  and  the  work  to 
be  done  by  them ;  and,  accordingly,  the  agreement  of 
the  19th  of  February,  1838,  was  entered  into.  The 
brewery  was  afterwards  completed  at  a  cost  of  8186L 
2s.  S<L,  and  for  3000/.,  part  of  that  sum,  the  amniity 
was  granted.  The  question  is,  whether  a  proper  me- 
morial of  the  deed  by  which  that  annuity  is  eecniedy 
has  been  inrolled  pursuant  to  the  statute  63  C  3.  e.  14L 
s.  2.  It  is  submitted  that  there  has  not.  In  the  colonm 
headed  Consideration,  and  how  paid,"  the  considera* 
tion  for  the  grant  is  thus  stated : — "  3000^1,  part  of  a 
sum  of  3186^  28.  Zd.,  due  and  owing  from  the  said 
Joseph  Samuel  Church  to  the  said  Edmund  Pomti/ex 
and  William  Pontifex,  at  the  time  of  granting  the  said 
annuity,  as  follows:  — The  sum  of  1882il  S^r.  M.  for 
work  and  labour  and  for  goods  sold  and  delivered, 
and  the  sum  of  1303il  \%s.  dd.  for  money  lent  and 


(a)  9th  edit,  (by  Chitty  and 
Hulme)  p.  511. 
(6)  2  East,  137. 


(e)  7T.R.  551. 
(d)  lEwcLSOO. 
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^wivmcedf  and  interest  thereon^  in  the  sums  and  at  the 
^times  following,  that  is  to  say,  the  sum  of  250£  paid 
"by  the  cheque  of  the  said  Edmund  Pontifex  and  William 
J^mUifex,  on,  and  dated,  the  29th  of  December,  1837, 
and  drawn  on  Messrs.  Smith,  Payne,  &  Smith,  their 
bankers, — the  further  sum  of  500L  paid  by  a  like 
cheque,  dated  the  24th  of  February,  1838,  —  the  fur- 
ther sum  of  23il  lOs.  paid  by  a  like  cheque,  dated  the 
28th  of  FOruary,  1838,  — the  further  sum  of  270t 
pttd  hj  a  like  cheque,  dated  the  25th  of  July,  1838, — 
the  further  sum  of  200Z.  paid  by  a  like  cheque  as  last 
meDticuied,  dated  the  11th  o£  January,  1839, — interest 
on  the  above  sums  respectively,  up  to  the  27th  of  April, 
1839,  60L  Ss.  9d.:^  in  no  one  instance  stating  when 
the  cheques  were  payable,  or  that  they  were  ever  in 
fact  paid.    IJ(>on  this  ground  it  has  been  held,  by  a 
long  series  of  cases,  beginning  with  Rumball  v.  Murray 
and  ending  with  Abbott  v.  Douglas,  that  the  annuity  is 
V(nd    In  RumbaU  v.  Murray,  Lord  Kenyan  said :  *^  I 
f^ree  with  the  construction  put  at  the  bar,  that  money 
18  mentioned  in  the  act,  as  contradistinguished  from 
goodi;  and,  so  far,  notes,  when  paid,  are  money  within 
the  meaning  of  the  act :  but  still  the  dates  and  other 
particulars  of  those  notes  should  be  set  out,  otherwise 
the  court  cannot  see  whether  a  consideration  for  the 
annuity  was  or  was  not  given :  for,  if  they  were  pay- 
able at  a  distant  time,  and  no  allowance  made,  the  true 
consideration  would  not  appear  on  the  memorial.^' 
That  case  was  followed  by  Berry  v.  Bentley,  where  it 
vaa  held,  that,  if  the  consideration  of  an  annuity  be 
paid  by  a  note  or  a  banker's  cheque,  the  time  when  it 
hecomes  payable  must  be  set  forth  in  the  memorial. 
The  same  point  was  decided  in  Poole  v.  Cabanes.  In 
^ake  V.  Rogers,  the  memorial  stated  the  consideration 
for  the  annuity  to  consist  of  Bank  of  England  notes 
Payable  on  demand,  and  of  a  draft  payable  at  a  banker's, 
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without  specifying  the  time  when:  the  annuity  had 
been  paid  eleven  years,  and  the  attesting^witness  and 
agent  of  the  grantee  were  both  dead.  The  court  aet 
aside  the  securities,  on  the  ground  that  the  memorial 
did  not  state  when  the  draft  was  payable,  or  whether  it 
had  in  fact  been  piud.  Dallas,  C.  J.,  there  said:  ^'In 
principle,  there  is  a  reason  why  it  should  appear  upo^ 
the  face  of  the  memorial  when  the  draft  was  payaUb;, 
and  that  reason  is  given  in  Berry  v.  Bentley.  '  The 
objection  was,  that  the  memorial  did  not  set  forth,  when 
the  note  was  payable,  whether  inmiediately  or  at.»  diip 
tant  day;,  for,  if  at  a  distant  day,  it  was  not  :worth 
lOOl/^f  by  reason  of  the  discount.'  Now,  the  d]sft*i|^ 
this  case  might  have  been  payable  at  a  distant  day^  and 
the  grantor  might  have  lost  so  much,  of  hjs  cpnaideca* 
tion  as  the  discount  of  the  draft  for  the  intermediate 
time  might  amount  ta  In  substanci^,  ther^for^  and 
on  principle,  here  is  a  ground  why  the  time  at  wbic^.f 
bill  is  payable,  should  appear  on  the  memorial.**  rXM 
last  case  where  the  point  camie  distinctly  before  this 
court,  was  that  of  Abbott  v.  Douglas,  where  ^art  qf 
the  consideration  money  was  stated  in  the  memorial 
to  have  been  paid  by  ^^a  draft  of  even  date  with  Jtl^ 
indenture,  drawn  by  the  grai^tpr  on  Mesi^rs.  Am 
Co.,"  not  saying  when  the  draft  was  payable;  aod  the 
memorial  was  he^d  to  be  insu£Scient,  and  the  grant  oonr 
aequently  void*  In  delivering  the  judgment  of  the 
court,  Tindal,  C.  J.,  carefully  reviews  thcf  earlier  case^ 
After  referring  to  the  statute  17  G.  3,  c.  26.  L, 
he  says:  Under  that  section,  it  was  heldj  that  .all 
considerations,  whether  pecuniary  or  otherwise,  jaomt  be 
stated ;  and  that,  where  a  pecuniary  consideration^  or 
part  of  it,  was  psdd  by  drafts  on  bankers,  or  promissoxy- 
note£f,  it  was  necessary  to  set  them  out,  and  menrion 
the  time  when  they  were  payable."  His  lordship  then 
jrefers  to  Bumball  v.  Murray,  Berry  v.  Bentky,  Pools 
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-CabaneSf  and  Morris  v.  Wall  (a);  all  which  decisions  1850. 

irere  confirmed  by  this  court  in  Drake  v.  Rogers.    The  — — 

lelurned  chief  justice  then  says :    By  the  2nd  section 

of  the  53  Cr.  3.  c.  141.,  it  was  enacted,  Uhat^  within  Cburoh 

ihirty  days  after  the  execution  of  every  deed,  ^ 

lAatdjf  any  annuity  or  rent-charge  shall,  from  and 

IkAer  the  passbg  of  this  act,  be  granted  for  one  or 

mote  life  or  lives,  &o.,  a  memorial  of  the  date  of 

eiery  Mich  deeds        the  pecuniary  ooneideratioa  or 

oonaideimtiona  for  granting  the  same,  and  the  annual 

mta  or  'mms  to  be  paid,  shall  be  inroUed  in  the  high 

courtof  Chancery,  tn  Ae  form. or  to  the  effect  following, 

jritb  aiioh  alterations  therein  as  the  nature  and  cir- 

eunsftaiicef  of  any  particular  case  may  require.'  By 

thil  enaoiao^n^  it  is  not  made  necessary  to  mention 

in  tlie  memorial  any  but  pecuniary  considerations  {  but 

ttqr  moat  be  stated  in  the  form  prescribed  by  the 

•0t»  which  contains  a  column  headed  *  Consideration, 

and  how  paid,'  aad,  under  that  heading,  the  words, — 

<  lOOjL  paid,  in  money,  5002.  paid  in  notes  of  the 

govorpoii  and  ccunpany  of  the  Bank  of  JEngland,  or 

otbornot^  or  Inllsof  exchange,  as  the  cose  may  be.! 

in  the  present  case,  part  of  the  consideration  had 
been  paid  by  a  bill  of  exchange,  it  could  not  have  been 
contended  that  the  time  when  it  would  become  payable 
need  not  have  been  stated,  that  being  necessary:  to 
•hew  the  real  nature  and  value  of  the  consideration. 
The  same  necesiuty  exists  for  stating  the  time  when  a 
draft  IB  payable:  and  the  only  question  is,  whether  the 
memorial  now  under  consideration  states  the  time  when 
the  draft  upon  Bametts,  Hoare,  &  Co.  was  payable. 
It  does  not  do  so,  unless  the  word  ^  draft '  means  draft 
payable  on  demand.  In  several  of  the  cases  cited,  the 
courts  have  refused  so  to  construe  it;  and  those  deci- 


(a)  I  A<3^F.208. 
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1850.      sions  are  eqaaUj  applicable  to  memorials  inroUed  in 

  pursuance  of  the  53  G.  3.  c.  141.,  as  to  those  under 

^       the  17  G.  3.  c.  26.    We  feel  that  we  are  bound  by 
Church     them,  and  that  we  must  saj  that  the  memorial  in  ques- 
tion  is  insufficient.''   Ex  parte  Michell  will  be  relied  on, 
as  being  at  variance  with  the  principle  of  the  decimonB 
above  cited :  that  case  was,  however,  referred  to,  both 
in  Drake  v.  Rogers  and  in  Abbott  v.  Do/uglat.  The 
court  must  be  able  to  see  from  the  memorial,  how  and 
when  the  consideration  was  p^d.    To  hold  this  me* 
morial  sufficient,  would  entirely  frustrate  the  intention 
of  the  statute.    \Cresswell^  J.  The  consideration  stated 
in  this  memorial,  is  a  pre-existing  debt  In  such  a  caae^ 
is  it  necessary  to  shew  upon  the  face  of  the  memorial 
when  the  debt  was  created  ?]    Kelfe  v.  AmbT099e{a)^ 
which  may  also  be  relied  on,  would  have  been  to  the 
purpose,  if  in  this  case  the  advances  had  been  made 
without  any  view  to  the  granting  of  an  annuity.  The 
same  observation  applies  to  HaU  v.  LojcL  (ft) 
well,  J.  What  particular  annuity  was  agreed  upon  in  the 
first  instance  here  ?]    An  annuity  equivalent  to  11  per 
cent  upon  the  amount  that  might  be  advanced.  [^Cre$9* 
well,  J.  All  must  have  been  paid  before  the  annnity 
could  be  granted.  When  the  amount  of  the  annuity  was 
calculated,  the  parties  must  have  calculated  it  upon 
money  before  then  due,  and  actually  pud.]    The  par- 
ties do  not,  as  in  Kelfe  v.  Ambrosse,  agree  to  grant  an 
annuity  in  consideration  of  an  antecedent  debt  In 
equity,  the  annuity  would  have  been  considered  as  an 
annmty  existing  prior  to  the  execution  of  the  deed, 
{MauU,  J.  Possibly,  if  the  agreement  had  been  for  m 
specific  annuity.] 

A  cheque,  in  pleadbg,  is  ordinarily  described  as  m 
draft  or  order  in  writing  for  the  payment  of  money. 


(a)  7  T.  R.  551. 


(6)  I  Exch.  300. 
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called  a  cheque  on  a  banker."  (a)   In  the  stamp-act,  5S 
C  3.  c.  184.  sched  Part  L,  tit.  BUI  of  Exchange^  a 
^  draft  "  18  mentioned  as  synonymous  with  cheque.*^ 
So^  in  the  9  G.  4.  c.  49.  9. 15.>  cheques  are  called  drafts 
«n  bankers.    In  Byle9  on  Bills       the  definition  is 
Siven  without  the  learned  author's  usual  accuracy, — 
^  A  cheque  on  a  banker  is,  in  legal  effect,  an  inland  bill 
«f  exchange  drawn  on  a  banker,  payable  to  bearer  on 
-^UmamdJ*   In  SndtKs  Mercantile  Law(c),  it  is  more 
correctly  defined, — A  cheque  is  a  bill  of  exchange 
auidreesed  to  a  banker,  and  payable  to  a  certain  person 
bearer," — omitting  the  words  *^on  demand."  [Wilde, 
<]!•  J.   The  author  takes  that  for  granted.]    Dr.  Story, 
Sn  his  treatise  on  promissory  notes  (cQ,  says :    A  cheque 
SB  a  written  order  or  request,  addressed  to  a  bank,  or  to 
^feaons  carrying  on  the  business  of  bankers,  by  a  party 
Iiaring  money  in  their  hands,  requesting  them  to  pay, 
<m  preeentment,  to  another  person,  or  to  him  or  bearer, 
m  to  him  or  order,  a  certain  sum  of  money  specified  in 
the  instrument."   And  in  §  490.  he  again  says :  *^  It 
lias  already  been  stated  that  cheques  are  payable  imme- 
diately on  presentment,  without  any  days  of  grace. 
They  are  sometimes  made,  in  terms,  payable  on  de- 
mand; which  language  of  course  imports  that  they  are 
payable  immediately.  But  they  are  usually  in  England, 
and  almost  invariably  in  America^  made  payable  without 
the  addition  of  the  words  on  demand ;  and  then  they 
are,  in  contemplation  of  law,  equally  payable  on  de- 
nuokd.   It  makes  no  difference  in  point  of  law,  as 
between  the  parties  (independent  of  the  stamp -acts), 
^tether  a  cheque  be  ante-dated  or  post-dated:  it  is 
still  payable  on  its  presentment,  at  any  time  after  the 
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1850*      date.    But  a  case  may  be  supposed,  of  a  dieqve  diawi^ 
— on  a  baoky  payable  ob  a  specified  day^  as,  fiNr.ezaiiip]% 
it  may  be  dated  on  the  Ist  day  oiJanuaryt  and: 
Church     bd'made  payable,  in  terms,  on  the  lOtbday  of  the.mnaf; 
?  nr       J^nwcuy.;  and  the  question  might  then  arise,  whether 
waa  payable  on  that  very  day,  without  any  aUowiaiux^ 
oE  the  days,  of  graoe*(a)    The  general  anderstanding' 
anong'banks  is  believed  to  be,  that,  in  such  a  .caae^.tho» 
cheque  is  payable  on  the  10th  day  o(  January,  wkhaaft» 
grace,  and  it  is  treated  as  a  cheque  pajrabfe  on  -demaad} 
OA  that  very  day.  In  any  other  view,  the  .cheque  Hug^: 
l^  presented  fcnr,  and  require,  acceptance^  and  yet 
uodecstood  that  such  acceptance  is  never  called  foe  9t 
given.**  ^irv 
oPart  of  the  consideration  here  is  stated  fep.bjd  wqrk 
and  labour  and  goods  sold  and  delivere^i — not  «ayuig 
when  the  work  and  labour  was  done  or  the  goods  .djOrt 
livered*    If  it  was  necessary  to  state  the  particular  pC 
the  cheques,  it  was  equally  necessary  to  state  .whepi 
the  work  was  done  and  the  goods  delivered*  . 

Bovill  (with  whom  was  Byles,  Serjt.),  in  support  •  of 
the  rule.  The  foundation  upon  whi6h  all  the  oaaei 
relied  on  upon  the  other  side,  rest,  is  thisi—- tiiat  the 
statement  in  the  memorial,  confirmed  by  the  deed^  is 
simply  of  an  acknowledgment  of  a  cheque  or  dmft 
having  been  given  at  the  time  of  the  grant  of  the  an- 
nuity, and  not  of  its  having  previously  been  piud.  A 
further  distinction  between  those  cases  and  the  preaentt 
i^  that,  in  all  of  them,  the  thing  is  described  as  a  draft 
on  a  banker,  or  a  draft  payable  at  a  banker's,  whu^ 
is  ambiguous ;  whereas,  here,  the  description  is  a 
cheque,"  which  in  ordinary  understanding  is  an  instru* 

(a)  Citing  the  case  oi  The     10  Wend.  JL  304.,  S.  C.  18. 
Mohawk  Bank  v.  Broderick,     Wend,  il.  133. 
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ment  payable  on  demand.  In  BumbaU  Murray,  the 
eoaflidention  was  erroneoiisly  stated  to  be  in  money, 
^  ft  Was  ^ren  by  a  banker's  cheque  and  a  pro- 
•  Bote}'  in  Berry  v.  Bentley,  ihe  consideration 
abney  was  described  to  have  been  paid  by  a  promissory 
note,  dkAwn  by  Hammersley,  and  payable  at  Hammeri'- 
%|  Mbfianiy  ti  Co.'s,  which  said  sum  so  secured  has 
been;  rin6a  paid^^^tbat  is,  after  the  grant  of  the  ikn'» 
Bbity/ana  before  the  inrolment  of  the  memorial;  in 
Po!eleyi\€Ubme$iipi9xt  of  the  consideration  was  stated 
m  iha  tJHBtetidrial  to  bc^  a  draft  of  a  stranger  on 
Jhmn»' LaeBMTtSf  bankers,  m'Pcdl  Matt,  which  said 
dmft  toos  dnly  honoured," — that  is,  which  had  been 
Inlf  honoured  before  the  inrolment;  Drake  y.  Rogers, 
aguh,  was  the  case  of  a  draft  of  a  stranger  on  a  banker, 
vitb  mtk'  a<&niowledgment  of  the  draft  6nly,  and  not 
that  it  had  been  paid  :  and  in  Abbott  v.  Douglas,  the 
CQMideration  was  stated  to  have  been  paid  by  ^'a  draft 
•f  even  date  with  the  indenture,  drawn  by  the  grantee, 
en  Messrs.  A.  B^  &  Co.,"  not  saying  when  payable. 
On  the  odier  side,  the  authorities  are  precise  and  clear. 
In  £x  parte  Miehett  (a),  the  memorial  was  held  good, 
the  consideration  being  stated  to  have  been  paid  in 
money,  though  part  of  it  was  paid  by  mealis  of  a 
banker's  cheque,  the  value  of  which  had  been  actually 
received  by  the  grantor  some  time  before  the  execution 
of  the  deeds.  Berry  v.  Bentley  and  Poole  y.  Cabanes 
baring  been  cited  there,  Chrose,  J.,  said :  All  the  prior 
cases  in  which  it  has  been  deemed  necessary  to  set  out 
in  the  memorial  the  payment  of  any  part  of  the  con- 
sideration money  by  bankers'  cheques  (where  such  has 
been  the  fact),  have  been  where  the  cheque  was  de- 
liyered  as  payment  at  the  time  of  executing  the  deeds, 
when  nan  constat  it  would  ever  be  paid.    But  here  the 
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money  had  been  actually  received  upon  the  cheque  a 
month  before  by  the  grantor;  therefore,  at  the  time  ci 
fiuch  execution,  the  consideration  might  well  be  stated 
to  be  so  much  money  paid  to  her."  In  O^CaUaghan  v. 
Ihffilby{a),  Lord  Ellenborouffh  says:  *^It  has  been  de- 
termined by  several  cases,  that,  where  the  connderation 
was  not  paid  in  money,  but  by  a  draft,  the  porticnlara 
of  that  draft  must  be  set  forth ;  as  in  Rumbatt  Mur» 
ray^  Berry  v.  Bentleyy  Poole  v.  Cabanes.  And  it  k 
equally  clear,  that,  if  piud  by  a  draft  converted  into  cask 
before  the  execution  of  the  deeds^  the  particulars  of  the 
draft  need  not  be  stated.**  In  that  case,  the  considera- 
tion was  stated  to  have  been  paid  at  or  before  the 
sealing  and  delivery  of  the  annuity«deed,  by  a  draft  of 
the  grantee  on  his  bankers ;  and  it  was  held  that  them 
statements  did  not  necessarily  import,  that,  at  the  time 
of  executing  the  deeds,  the  drafts  only  but  not  the  mamey 
had  been  paid  to  Morland  and  Hammersley^  Here, 
the  consideration  is'  stated  to  be  a  sum  of  money  doe 
and  owing  from  the  grantor  to  the  grantees  at  the  time 
of  granting  the  annuity,  as  follows,  — 1882/.  3i.  ^JL 
for  work  and  labour  and  for  goods  sold  and  delivered, 
and  1303/.  18«.  9^.  for  money  lent  and  advanced, 
and  interest  thereon,  in  the  sums,  and  at  the  times^ 
mentioned. 

The  consideration  being  a  pre-existing  debt,  the 
case  is  not  within  the  annuity  act  at  all ;  and  no  me- 
morial was  necessary.  In  Kelfe  v.  Amhro8se{b\  it  was 
held  that  money  lent  and  paid  at  different  times  for  the 
education  and  advancement  of  the  defendant,  was  a  good 
consideration  for  the  grant  of  an  annuity,  within  the 
17  6r.  3.  c.  26.  s,  3. ;  and  that  such  a  consideration  was 
sufficiently  expressed  in  the  deeds  for  securing  the 
annuity,  under  the  description  of  "  money  lent  and  ad- 


(a)  9  East,  135.  148. 


(6)  7  r.  11.551. 
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TAncedy  and  also  jMud,  hid  out,  and  expended  to  and 
for  the  muntenance^  education^  and  advancement  in  the 
wodd  of  the  defendant."    Grose,  J.,  there  says :  *^  The 
objection  ia^  that  it  should  have  been  set  forth  when 
the  different  sums  of  money  were  paid;  to  support 
which,  cases  have  been  alluded  to,  in  which  it  was  ruled 
that  the  names  of  the  persons  by  whom  the  consideraUon 
was  paid  should  be  set  forth ;  but  what  was  determined 
in  the  latter  class  of  cases,  ought  not  to  be  applied  to 
8Qch  a  ease  as  the  present,  where  the  grantor  himself 
admitted  that  the  consideration  was  an  antecedent  debt 
doe  ihxn  him  to  the  grantee,  arising  from  different  sums 
jaoid  at  di£krent  times  for  his  use.   It  would  be  ex- 
tending  the  act  of  parliament  too  far,  to  decide  that 
this  annuity  could  not  be  supported,  merely  because 
tbe  reapective  times  when  these  different  sums  of  money 
were  advanced  by  the  grantee  are  not  mentioned,  when 
every  thing  that  passed  at  the  time  of  grantmg  the 
umoity  is  sufficiently  set  forth."     So,  in  Hall  v. 
J^adi{a),  the  plaintiff  had  advanced  to  the  defendant 
eevend  sums,  amounting  to  5000/1,  less  the  sum  of 
^SOL,  which  C,  the  agent  of  both  parties,  impro- 
perly retained  without  the  authority  or  knowledge  of 
the  pbiintiff;  and  (7.  received  five  bills  of  exchange, 
accepted  by  the  defendant,  to  the  amount  of  50002., 
by  way  of  security :  the  dates  of  the  bills  did  not 
exactly  correspond  with  the  dates  of  the  advances,  nor 
were  the  advances  in  the  exact  sums  for  which  the  bills 
were  given.    The  plaintiff  accepted  an  annuity  from 
the  defendant,  in  satisfaction  of  the  bills  and  the  5000Z. 
secured  thereby*  The  memorial,  under  the  head  *^Con- 
aideration,  and  how  paid,"  was  to  this  effect, — 5000/. 
made  up  of  five  several  sums  of  3002.,  200/.,  2000/., 
1500L,  and  1000/.,  previously  lent  and  advanced  by 
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,1850.  th6  plaintiff  to  or  for  the  use  of  the  defendant  and  Jbi 
■  Lack  (the  defendant's  8on)»  and  owing  to  the  plaintiff 
on  security  of  five  several  bills  of  exchange  drawn  bjr 
Qwnm  J*  Lack  upon,  and  accepted  by,  the  defisndant^  wd 
^  V*  indorsed  by  J.  Lack^  the  said  conaideratioa  .being 
paid  <or  satisfied  by  the  cancellation  of  the  eaid.  bilkf 
and  a  release  by  the  plaintiff  of  the  defendant  and.  JSm 
J*  Lack  from  the  sum  secured  thereby »  and  inftereaL" 
It  was  held  that  the  memorial  was  sufficient ;  Saty  iktst  it 
18  not  necessary,  in  the  case, of  existing  by^nedehtey 
to  state  how  each  sum  constituting  thn  debt»  waii  ad- 
vanced. It  may  be  conceded^  that»  if  the  debt  he  oopb 
tracted  with  the  view  to  the  purchase,  of  the  an»qitj^ 
s  memorial  is  necessary.  It  may  also  be  .eooQeded* 
thatyin  1838,  these  parties  entered  into  an  agreemeal 
for  the  granting  of  an  annuity :  but  it  is  equally  dear 
that  the  annuity  now  under  oonnderation^  ^waa  ml 
grflnted  in  pursuance  of  thtU  agreement.  [Mauk^  .Jf4 
You  say  that  the  original  agreement  was  pot  sn.Md 
to,  and  a  new  one  entered  into.]  Yes.  The.  'on{pMl 
bargain  was,  that  ihe  whole  debt  should  be  oonverted 
into  an  ai;inuity.  .Here,  the.  annuity  was  granted.lbrjl 
part  only  of  the  debt  Marriage  v.  ilfama^(ii);  is 
also  an  authority  to  shew  that  an  annuity  granted  foe  ft 
by-gone  consideration,  is  not  witlun  the  annuity-aitfia^ 
With  regard  to  the  work  and  labour  and  gooda  sol(jlL 
there  is  nothing  in  the  statutes  to  require  the  times  afr 
which  the  work  was  done  or  the  goods  delivered*  to  be 
stated  in  the  memorial. 

WiLDB,  C.  J.    I  had  not  the  advantage  of  hearing 
the  argument  of  Mr.  JVhateley{b)  ;^  but  I  have  heaid 


{d)  AnU,  Vol.  I.  p.  76l*  si^ng  in  the  court  of  Grlminil 

(6)  His  lordship  was,  on  the  Appeal.    Mr.  Justice  CreuweB 

day  upon  which  that  part  of  was  also  absent  on  that  day,  for 

the  argument  took  place,  pre-  the  like  reason. 
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Mr.  Brmon^  who  has  exhausted  the  sabject    It  seems 
to  me  that  the  role  for  entering  a  nonsuit  must  be 
made  abediute :  in  other  words,  that  the  annuity  is  a 
falid  amiuitj,  and  the  memorial  sufficient    The  ob- 
jection which  was  made  to  the  memorial^  was,  that  it 
doea  not  strictly  comply  with  the  statute,  in  stating  the 
^consideration^  and  how  paid."    It  appears  to  me, 
bnrevery.  that  the  statement  is  sufficient:  it  is  thus: 
— ^30aW.,  part  of  a  sum  of  31862.  2t.  3<£,  due  and 
owii^  ftpm  the  said  Joseph  Samuel  Church  to  the  said 
Edmmi  ^Pontifex  and  WUtiam  Pcntifex^  at  the  time 
of  gnuitiDg  the  said  annuity,  as  follows : — The  sum  of 
188211  St.  6if.  for  work  and  labour  and  for  goods  sold 
and  ddiveied,  and  the  sum  of  1303/.  18^.  9(f.,  for 
lent  and  advanced,  and  interest  thereon,  in  the 
and  at  the  times  following.''   The  objection  is 
confined  to  this  latter  sum,  of  1303i:  ISs.  dd^  far 
BMmey  lent,  and  interest ;  the  mention  of  the  interest 
tather  tends  to  exclude  all  doubt  as  to  the  moneys 
IttTtBg  been  previousfy  advanced.    The  memorial  then 
proceeds  to  state  the  sums  and  the  times  of  lending, 
thas:— The  sum  of  250Z.  paid  by  the  cheque  of  the  said 
Edmtmd  PanHfex  and  William  Fantifex,  on,  and  dated, 
the  29th  December^  1837,  and  drawn  in  the  then  name 
of  their  trading  firm  of  William  Pontifex^  Sons,  & 
V9odj  on  Messrs.  Smithy  Payne ^  &  Smith,  their  bankers." 
%e  date,  as  it  seems  to  me,  is  to  be  referred  to  the 
period  at  which  the  money  was  lent  and  advanced.  The 
oemorial  then  proceeds, — "  The  further  sura  of  500/., 
piid  by  a  like  cheque,  dated  the  24th  of  February, 
1838," — omitting  the  statement  that  it  was  paid  on 
tbtt  day ;  but  that  statement  in  the  first  instance  was 
wholly  unneoessary.    It  then  goes  on, — "  The  further 
sum  of  232.  10«.,  paid  by  a  like  cheque,  dated  the  28th 
of  February,  1838 ;  the  further  sum  of  270/.,  i)aid  by 
a  like  cheque,  dated  the  25th  of  July,  1838,  drawn  in 
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1850.      the  then  name  of  the  trading  firm  o(  E^ti  W.  Pontifex 

  &  Wood;  the  fiirther  sum  of  200£,  paid  by  a  Kkc 

cheque  as  last  mentioned,  dated  the  11th  of  January, 

CmiBCH      1839;  interest  on  the  above  sums  respectively  up  to 
V.        the  27th  of  Aprily  1839,  60Z.  8*.  9rf.'*   The  effect  of 

PoNTiFEx.  ^j^jg  gtatement  is,  that  the  several  sums  were  paid,  by 
cheques,  on  the  days  on  which  those  cheques  reqpao- 
tively  bear  date.  One  question  which  has  been  xaiadd, 
is,  as  to  what  is  the  import  of  &  statement  of  a  pay- 
ment by  cheque."  The  general  understanding,  I  take 
to  be,  that  it  imports  an  instrument  payable  on  its  date; 
for,  every  cheque  properly  purports  to  be  drawn  on  tho 
day  of  its  date ;  and  we  are  not  to  assume  that  a  fidse 
date  is  given  to  it.  Looking,  therefore,  at  thia  me- 
morial, it  can  hardly  be  doubted  that  the  parties  meant 
to  state  the  exact  days  of  payment  of  the  several  sums. 
G^iere  is  no  suggestion  that  any  fraud  upon  the  act  of 
parliament  was  contemplated;  and,  applying  to  this 
memorial  a  fair  and  reasonable  construction,  I  think  it 
professes  to  set  forth  truly  and  correctly  the  sums  in 
which,  and  the  times  when,  the  consideration  monqf 
was  advanced,  and  therefore  that  the  objection  fails. 

Further,  I  think,  that,  inasmuch  as  the  annuity  ia 
question  was  granted  for  a  by-gone  consideration,  an 
antecedent  debt,  no  memorial  at  all  was  necessary.  How 
stand  the  facts  ?  There  was  an  agreement  between  the 
parties  in  February^  1838,  that  certain  work  should  be 
done  and  certain  moneys  advanced  by  Messrs.  Ptmtifat 
for  Mr.  Churchy  and  that  the  latter  should,  in  consider- 
ation of  that  work  and  those  advances,  grant  to  the  former 
an  annuity  at  the  rate  of  11  per  cent  upon  the  amount» 
when  such  amount,  which  was  necessarily  uncertain  at 
that  time,  should  be  afterwards  ascertained.  The  work 
being  completed,  and  the  accounts  between  the  partiea 
adjusted,  it  appears  that  (here  is  a  balance  due  to 
Messrs.  Pontifex,  of  3186/.  2s.  Ad.,  comprisii^  1882iL 
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Zl  6d.  for  work  done  and  goods  supplied,  and  1303/. 
IBs.  dd.  for  cash  advanced,  and  interest.    What  do  the 
parties  then  do  ?   Do  they  cany  into  effect  the  original 
i^ement?    I  think  not.    They  enter  into  a  new 
agreement,  to  grant  an  annuity  of  1 1  per  cent,  on 
3000Z.,  the  1862.  2s.  Sd.  having  probably  been  paid.  It 
may  be  sud  that  the  difference  is  small:  but  that  is 
immateriaL    They  agree, — and  there  is  no  suggestion 
that  it  was  colourably  done, — that  3000/.  of  what  had 
been  inenrred  in  the  manner  before  mentioned,  should 
\pG  conddered  as  a  debt  due  and  owing, — and  it  is  clear 
that  work  done  a^d  goods  and  money  supplied  in  con- 
templation only  of  the  grant  of  an  annuity,  could  not 
oonsUtute  a  debt  due  and  owing, —  and  they  come  to  a 
new  agreement,  that  an  annuity  at  1 1  per  cent  upon 
iSbiB  sum  of  3000/1  shall  be  granted ;  just  as,  upon  the 
determination  of  a  lease,  the  parlies  sometimes  come 
to  an  agreement  for  a  new  tenancy  on  the  terms  of 
the  old  lease.   I  think  the  whole  had  become  a  debt, 
the  balance  of  which  would  have  been  recoverable  upon 
an  aoooDDt  stated,  and  that  the  annuity  having  been 
thns  gianted  in  consideration  of  an  antecedent  debt, 
no  manorial  need  have  been  inroUed  at  alL 


1830. 

Dob  * 
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Chvrou 
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PONTIFEX. 


The  rest  of  the  court  concurring, 

Rule  absolute  for  a  nonsuit. 
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Mackenzie  v.  The  Sligo  and  Shannon  Railwat 
cobipany. 


The  court        A      actioii  having  been  brought  by  the  plaintiff 

will  not  make  mm,        .    .  i  »  ^ 

tn  order  for  against  the  Sligo  and  Shannon  Bavway  Company, 

payment  of  to  recover  a  large  sam,  which  he  claimed  to  be  due  to 
reeled^  ^"an  ^™  services  rendered  by  him  as  engineer  to  the 
award  to  be  company ;  and  the  company  having  appeared  and  pleaded^ 
to W  *th  agreed  (by  a  judge's  order  dated  the  2nd  of  Apr3^ 

party  entitled  ^^^^)»  that  all  matters  in  difference  in  the  cause  should 
to  receive  it  be  referred  to  an  arbitrator ;  the  costs  of  the  action  to 
Smlelf  of  ^^^^^  event  of  the  award,  and  the  costs  of  the  le- 
the  1  &  2Viet.  fercnce  to  be  in  the  arbitrator's  discretion ;  and  by  the 
c.  ]  10.  s.  18.,  order  it  was  directed,  that,  in  case  the  arbitrator  should 
^TcLeis^  make  his  award  in  favour  of  the  plaintifi^  any  sum  or 
dear  and  free  Sums  of  money  which  might  be  awarded  to  be  pud  to 

from  doubt.    ^  plamtiff,  should  be  awarded  to  be  paid  to  him  m 

An  action  ^  „     .        ,     .  ^      ,  •  , 

against  a       manner  following,  that  is  to  say,  one  fourth  part  of  the 

railway  com- 
pany was  referred  to  arbitration.    The  arbitrator  made  hia  award  on  the  fi8lh 

of  April,  1849,  —  directing  the  company  to  pay  to  the  plaintiff  a  certain  sun,  by 
four  instalments,  on  the  12th  of  June  and  2dth  of  November,  1849^  and  the 
26th  of  February  and  26th  of  May,  1850.  On  the  4th  of  May,  1849,  the 
Vice-Chancellor  made  an  absolute  order  for  the  dissolution  and  winding  up  of 
the  company,  under  the  11  &  12  Viet,  c.  45.,  and  an  official  manager  was  duly 
appointed.  On  the  1st  of  August,  1849,  the  12  &  13  Vict.  c.  J  08.  paaaed, 
deckring  that  the  former  act  should  not  apply  to  railway  companies.  Under 
these  circumstances,  tlie  court  refused  to  make  an  order  upon  the  company  (upon 
a  service  and  demand  upon  the  secretary  and  one  of  the  directors,)  to  pay  the 
instalments  which  had  become  payable  on  the  1 2th  of  June  and  26th  of  Novmber, 
1849,  considering  the  matter  to  be  too  doubtful  to  be  disposed  of  on  a  summary 
application. 

Qumre,  whether  the  joint-stock-companies-winding-up  act,  1848  (II  8c 
12  Fict,  e.  45.)  applies  to  railway  companies ;  and  whether  the  joiut-ttock-com-* 
panies-winding-np  act,  1849  (12  &  13  VicL  c.  108.)  is  retrospective? 

Qumre,  whether  an  attachment,  or  an  order,  can  be  obtained  on  non-payment 
of  an  inetalment^ 

Attachment  does  not  lie  against  a  corporation  (e.  g,  an  incorporated  railway 
company,)  for  non-performance  of  an  award. 
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wiu^  amount  to  be  paid  on  the  12th  o{June^  IS49,  one  185Q. 
third  pari  of  the  whole  amount  on  the  26th  of  Navern^ 
btTf  1849,  and  the  balance  by  two  equal  payments,  the 
fint  of  Buch  payments  to  be  made  on  the  26th  of  Fe^ 
inuary,  1850,  and  the  other  on  the  26th  oi  Majfy  in  the 


By  hi*  award,  bearing  date  the  28th  of  ^/mZ,  1849, 
flier«Bfaknit»r  adjudged  and  determined,  that  all  further 
pcooecdiqga  in  the  cause  should  thenoeforth  cease  and 
be  w  iinrther  prosecuted ;  that  there  was  due  and 
the  said  Sligo  and  Shannon  BaUway  Cam' 
^  ta  the  said  William  Mackenzie^  in  respect  of  planc^ 
pbteSy.'  eiigimTings,  and  other  causes  of  action  in  the 
dBckzmtkm  mentioned,  the  sum  of  3320/1 ;  that  the  said 
SUgo.mni.  Shannon  Railway  Company  should  well  and 
truly  pay,  or  cause  to  be  paid,  unto  the  said  William 
Maekemzie,  or  Messrs.  Clutton,  Cooper,  4r  Ade,  his  attor- 
for  il»  use  of  the  said  William  Mackenzie,  at,  &c^ 
^mm  of  3320/1.  of  lawful  British  money,  in  full  satis- 
kkioB  and  diacharge  of  and  for  all  matters  in  difference 
ntkcMue  referred  to  the  said  arbitrator  as  aforesaid, 
in  the  -manner  following,  that  is  to  say,  the  sum  of 
B30iy  being  one  fourth  part  of  the  whole  amount  of 
^WL,  to  be  paid  on  the  12th  of  June  next^  the  sum  of 
11061  \Zs.  4dl,  being  one  third  part  of  the  whole 
KDOunt  of  3320/.,  on  the  26th  of  November  next,  and 
Aeramof  1383/L  6^.  %d.,  the  balance,  by  two  equal 
piymenta,  the  first  of  such  payments,  amounting  to  the 
mm  of  69  li  13«- 4rf.,  to  be  made  on  the  26th  of  i^e* 
fciMiy,  1850,  and  the  other,  amounting  to  the  like  sum 
<tf  Ml/L  13j;  4d!.,  on  the  26th  of  May  in  the  same  year; 
thst,  upon  payment  of  the  said  sum  of  3320Z.,  in  man- 
ner aforesaid,  the  said  William  Mackenzie  should,  if  re- 
quired so  to  do,  deliyer  to  the  said  company,  or  their 
solicitors,  all  copper-plates,  copper-plate  engravings, 
and  lithographed  plans  and  sections,  of  or  relating  to 
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1850.  the  said  railway,  and  then  in  the  custody,  possession,  ot 
power  of  the  said  William  Mackenzie;  and  that  the  said 
company  should  pay,  or  cause  to  be  paid,  the  costs  of 
the  reference. 

The  order  of  reference  was  made  a  rule  of  court  ofti 
IU^^ayCo.  *®  ^^^^  5  and,  on  the  18th  of  JWy,  the 

costs  of  the  reference  were  taxed  and  allowed  at  9SL  Ss, 
On  the  4th  of  May,  1849,  the  Yice-ChanoeUor  of 
JSnffland,  upon  the  petition  of  certmn  directors  of  the 
company,  ordered  that  the  said  Sliffo  and  Shamum 
Railway  Company  be  absolutely  dissolved  and  tcound  up 
under  the  provisions  of  the  joint-stock-companies-wind* 
ing-up  act,  1848 ;  and  that  it  be  referred  to  one  of  the 
masters  of  the  court,  in  rotation,  to  wind  up  the  aflhirs 
of  the  said  company  under  the  provisions  of  the  said 
act^ 

On  or  about  the  24th  of  May,  the  petitioners^  under 
the  direction  of  Master  Senior,  caused  to  be  inserted  in 
the  London  Gazette,  and  also  in  the  Times,  Mornxny 
Chronicle,  and  Daily  News,  a  notice  of  the  master^s  ifr* 
tention  to  appoint  an  official  manager  of  the  sud  com* 
pany  on  the  7th  of  June  then  next,  and  also  the  following 
notice :  — 

In  the  matter  of  the  joint-stock-companies-winding- 
up  act,  1848,  and  of  the  Sligo  and  Shannon  Raihoag 
Company :  — 

Notice  is  hereby  given,  that  all  parties  claiming  to 
be  creditors  of  this  company,  are  to  come  in  and  prove 
their  debts  before  Nassau  William  Senior,  the  master  of 
the  high  court  of  chancery  charged  with  the  winding 
up  of  the  said  company,  at  his  chambers,  Southampfym 
Buildings,  Chancery  Lane,  London:  and,  until  they 
shall  so  come  in,  they  will  be  precluded  from  conunenc* 
ing  or  prosecuting  any  proceeding  for  the  recovery  of 
their  debts." 

Accordingly,  on  the  7th  of  June,  the  master 
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foadtd  James  Edward  Coleman  to  be  official  manager  of  1850. 
die  oompanj :  bot  neither  the  phuntiff^  nor  an  jr  person 
00  his  bdiaify  had  come  in  and  proved  his  debt  before 

UpoQ  an  aflBdavit  of  the  pluntifl^  stating  that  he^  on 
the  tmd  nf  Jatauay  instant,  senred  Abraham  Gok,  who  ulthWAfCmm 
wm,  md  adll  remained,  the  secretary  of  the  compaoj, 
ly^aAflriaed  and  acting  in  the  affiurs  of  the  mid 
tamfmtf,  at  Us  leadenoe  at  Chelsea^  with  a  true  eopjr 
of  Oanle  of  coort  of  the  10th  of  May,  1849,  and  ihe 
written,  and  also  a  copy  of  the 
)  shewing  him  the  originals,  and 
I  of  fcim  patuicut  of  the  two  instahnents  of 
m.ml  ll€€L  13jc  4dL,  doe  respectiTelr  tbe  12th  of 
hmmiMA  of  AWnkr,  1^9,  and  the  ffSL  Tpm.  eriftts, 
livhsHBa  ke  xcfcs»l  to  par:  and  also ftatmg  a  mmibar 
H'iUiam  GatL,  one  of  tbe  di* 
asd  ako  an  afilifii  br  tbfr 
acjAtiiLug  wraem  of  the  mMfj 
tsAoiar  an  cicaer  H^s^ 

AoM  mat  iicJi'Jsxl  ^aj  v.  zvaz^  :r  it»j«w>- 
^AtfM  |r  iffi  id-.tTiTT.  lilt  «Tn»ru  smiit  '.r  fV.-- 
ad  I14lfiL  1:5*  4ed-  •i*:n?x  r^sztavzrri  vowx^a  'X  tb* 
int  ad  ffg™*  Enr2ajiu»2r3  irtr^i  'ru*  x-r  art  v*  -a 
piif  sai  sua  in*  -  d\r  v*_-jui-  jiurviaan  %\  'jjit 
saiBL  sic  ind  ulit^Jtrvr. 


<>fficiil ancEEsr      ir-T^-.r  n.   ^nA^n  i  -i*  lift  -1;*^ 
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1850.  diflsolatkm  of  the  company ;  II  &  12  Viet,  c  45.  21^ 
22. ;  find  he  not  being  a  party  called  upon  by>  or  nenrad 
wiih^  the  rule*  '  ■ 

The  ;  : 

^^1^^^^  fVordtworth.  Since  the  order  for  the  disBdatioii  wd 
Bailwat  Co.  winding  up  of  the  coDnpaay,  the  official  mknag^  in  th^ 
only  representative  of  the  company.  The  fi2]|d;aectioqr 
of  the  11  &  12  Vict.  c.45.  enacta^  ^  that»  where 
action,  suit,  or  other  proceeding  shall  be  pendiag  agaiiwt 
the  compimy  in  respect  of  which  such  offioid' manage 
shall  have  been .  appcnnted,  or  againflt  any  pemeia  Mr 
thorised  to  be  sued  as  the  nomiml  defendant  on  MmK 
6f  such  company,  it  shall  be  lawful  for  the  pfauntiff  iflt 
such  action,  suit,  or  other  proceeding,  ,  to  substitute.*  tli0 
official  manager  of  such  company,  by  such  atyle  or  d^^^ 
signation  as  hereinbefore  mentioned,  as  the  defendaiit  \m 
such  actiou,  suit,  or  other  proceeding,  by  entering?  • 
soggestioh  on  the  roll  to  that  effect  in  such  action,  i 
by  obtuning  an  order  to  that  effect  in  such  suit,  i 
order  to  be  obtained  on  motion  or  petition,  without 
notice ;  and  that  it  shall  be  lawful  for  the  plaintiff  in 
such  action,  suit,  or  other  proceeding,  to  prosecute  the 
same  thenceforward  against  the  official  manager,  ia  tfaft 
same  manner,  and  with  the  same  effect,  to  all  intenfia 
and  purposes,  and  to  have  the  same  benefit  of  any  order^ 
decree,  judgment,  or  other  proceeding  previously  tnadf^ 
obtained,  and  had,  as  if  such  action,  suit,  or  proceedii^ 
had  been  commenced  against  the  official  manager  as  de-* 
fendant  under  the  provisions  of  this  act."  [RlauUy  J.  The 
effect  of  that  section  is  merely  to  give  an  option  to  the 
plaintiff.]  The  73rd  section  enacts,  that,  after  the  first 
appointment  of  an  official  manager,  no  creditor  or  othet 
person  shall,  except  so  far  as  the  master  shall  permit, 
have  power  to  commence,  or  to  proceed  with,  any  action 
against  the  official  manager,  or  against  the  company^  or 
any  other  person  representing  the  same,  or  who  is  sued  as 
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•  ooQtribqtaiy  tbereof^  until  aftdr  proof,  or  exhibiting  1850. 
4Kf  making  auch  proof  as  he  may  be:able»  of  hb  debt  or 
demand  "before  tiie  master,  as  thereinafter  mentioned;  Maokbwmb 
md  that  it  shall  be  lai^fcd  for  any  judge  of  the  court  in  x^e 
i^ok  audi  action  shall  be  pending,  upon  summons  Am 
tdkoL  obt  before  him  for  that  purpose,  to  order  that  «U  R^St^AT  Ci. 
Ibtiher  prooeedings  in  such  action  shall  be  stayed  until 
after  pioof  shall  have  been  made,  or  exhibited,  before  the 
nBstM*/(a)    [O^Mire//,  J.    I£  you  oome  here  to  say 
that  the  company  does  not  exist,  how  can  we  hear  you  7] 
The  company,  notwithstanding  its  dissolution,  still  sur- 
msa  to  a  certain  extent    [itfaufe,  J.    That  is  shewn 
hf  the  63td  action,  which  authorises  the  prosecution 
of  pending  actions  on  behalf  of  the  company,  in  the 
me  of  the  official  manager.    By  what  section  is  the 
OOB^ai^  dissolved  ?]  By  the  14th  and  16th,  the  former 
rf  whi^  authorises  the  court  of  Chancery  to  make  an 
abaolttte  order  for  the  dissolution  and  winding  up,  or 
lor  the  winding  up,  of  the  company ;  and  the  latter  of 
vludi  enacts,    that,  from  the  date  of  any  order  abso- 
late  for  dissolution,  or  from  any  date  to  be  therein  fixed 
for  that  purpose,  the  company  therein  specified  shall  be 
abaolntely  dissolved,"    \^Maule,  J.  The  whole  scope  of 
the  act  shews  that  the  company  is  not  so  dissolved  as 
to  be  disabled  from  appearing  for  itself.]  The  order  for 
the  dissolution  operates  a  complete  suspension  of  all  acts 
end  proceedings  by  the  company  or  any  of  its  members 
or  servants.    The  57th  section  enacts,    that  all  judg- 
ments which  shall  be  entered  up  in  any  action  at  law 
agunst  the  official  manager  of  any  such  company,  shall 
kive  the  like  effisct  and  operation  upon  and  against  the 
property  of  such  company,  and  upon  and  against  the 
persons  and  property  of  the  contributories  thereof,  and 


(a)  A  summons  for  that  purpose  had  been  taken  out  before 
die  argomeDt  of  the  rule. 
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1850.      shall  be  enforced  in  like  manner,  as  if  such  judgments 
had  been  entered  up  against  such  company,  or  against 
Macksnzib         pgygQ^         authorised  to  be  sued  on  behalf  of 
The       the  same."    All  these  provisions,  it  is  suboiittedy 
^HAN^''^    shew  that  the  company  can  only  be  represented  by 
Raiiiway  Ca       official  manager,  from  the  time  of  his  appointment 
down  to  the  final  winding  up  of  the  affiurs  of  ihe 
company.    [WUdey  C.  J.    Upon  whom  was  the  rule 
served?    Creasy.    Upon  the  secretary  and  one  of 
the  directors.] 

JVordgiDorth^  admitting  that  he  was  instructed  on  be* 
half  of  the  company,  then  proceeded  to  shew  caose 
against  the  rule.  The  rule  calls  upon  the  company  to 
pay  two  instalments  of  a  sum  awarded  against  them, 
and  also  the  costs  of  the  reference,  and  is  objectionable 
on  several  grounds,  —  first,  the  company  has  been  dia* 
solved  under  the  statute  11  &  12  VicL  c.  45.,  and 
therefore  a  service  pursuant  to  the  135th  section  of 
the  companies-clauses-consolidation  act,  1845,  8  Vkt 
€.  16.  (a),  is  not  a  good  service,  —  secondly,  asanming 
the  company  to  be  for  some  purposes  a  subsisting  com- 
pany, the  order  prayed  by  the  rule  is  in  the  nature  of 
an  attachment,  which  does  not  lie  against  an  incorpor- 
ated company,  who  can  only  be  made  amenable  by 
action  or  by  mandamus,  —  thirdly,  that,  supposing  an 
attachment  will  lie  against  an  incorporated  company^  it 
will  not  lie  for  an  instalment, — fourthly,  that,  <iflg^mif|g 
the  company  to  be  a  subsisting  company,  and  the  remedy 


(a)  Which  enacts  that  "  any 
summons  or  notice,  or  any  writ 
or  other  proceeding,  at  law  or 
in  equity,  requiring  to  be 
served  upon  the  company,  may 
be  served  by  the  same  being 
left  at,  or  transmitted  through 
the  post,  directed  to,  the  prin- 


cipal office  of  the  company,  or 
one  of  their  principal  offica,  ^  mii, 
where  there  shall  be  more  thaaflDKn 
one,  or  being  given  perscmallj^^^^j 
to  the  secretary,  or,  in  cta^m^me 
there  be  no  secretary,  then  b^ 
being  given  to  any  one  dimin  m  ir 
of  the  company." 
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properly  prayed,  there  should  have  been  a  demand  of  1850. 
the  monej  on  the  official  manager.   

1.  The  service  here  was  upon  the  secretary  of  the  ^^^^^^^^ 
eomptny,  and  upon  one  of  the  directors.    The  first  The 
wbding-up  act,  11  &  12  Vict  c.  45.,  received  the  royal    Slioo  anp 
Msent  on  the  14th  o{  August,  1848,  the  second,  12  &  13  Rf,"tAY*'ca. 
VkL  e.  108.,  on  the  1st  of  August,  1849.    The  dates  of 
the  proceedings  in  this  case  are  as  follows :  —  The  order 
of  reference  was  dated  the  2nd  of  April,  1849.  The 
ntntrator  made  his  award  on  the  28th,  directing  the 
company  to  pay  to  the  plaintiff  3320/.,  by  four  instal- 
inents»  the  first,  83021,  on  the  12th  of  June,  the  second, 
1I06£  13«.  Ad.,  on  the  26th  of  November^  and  the 
Uioce,  I383A  6«.  %d.,  by  two  equal  payments,  on  the 
ttth  of  February,  and  the  26th  of  May,  1850.  On 
tiie4th  oiMay,  1849, — after  the  making  of  the  award, 
hot  before  the  time  for  payment  of  the  first  instalment, 
**-the  order  absolute  was  obtained  for  the  dissolution 
nd  winding  up  of  the  company  under  the  first  winding- 
^wt;  an  official  manager  has  been  duly  appointed; 
snd  the  plaintiff  has  not  proved  his  debt  before  the 
maater,  pursuant  to  the  73rd  section  of  that  act.  The 
fint  question  is,  —  what  is  the  effect  of  the  Vice-Chan- 
cellor's order?    The  73rd  section  of  the  11  &  12  Vict. 
<^45.  in  terms  prohibits  any  person  from  commencing 

proceeding  with  any  action  against  the  company,  or 
•grinst  any  other  person  representing  the  company, 
without  the  permission  of  the  master,  until  after  proof 
cf  lus  debt  or  demand  as  therein  provided.    The  rights 
of  the  parties  in  this  case  are  not  varied  by  the  12  &  13 
^  c.  108.,  the  1st  section  of  which  enacts,  amongst 
other  things,  that,     notwithstanding  anything  in  the 
11  &  12  Vict.  c.  45.  contained,  importing  a  more  limited 
tpplication  thereof,  the  same  shall  apply  to  all  partner- 
ships, associations,  and  companies,  whereof  the  partners 
or  associates  are  not  less  than  seven  in  number,  whether 

VOL.  IX. —  C.  B.  8 
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1850.  incorporated  or  unincorporated,  and  whether  formed  or 
  subsisting  before  or  after  the  pasdng  of  the  said  act  or 

Maguniib  ijjjg  act,  other  than,  and  except,  railway  oompaaies  in- 
The       corporated  hj  act  of  parliament,  to  which  campaniw 

Slioo  A!f i>  such  act  shall  not  apply. ^  The  38th  section,  howeiNfar, 
R^J^rTco.  provides  **that  this  act  shall  be  taken  and  tm^ 

strued  (so  far  as  practicable)  as  a  part  of  the 'Said  joiilt*' 
stock-oompames-winding-up  act,  1848,"  she^s  that  tin 
proyisions  of  the  Second  act  were  not  intended  -  to  Ot^, 
ride  proceedings  which  had  already  lieeik  taken  uate 
the  first  act  .  ^ 

.  2.  lliis  is  a  procee^Gng  in  the  nator^  of  an  i^ttaob- 
ment  [CreMswelt^  J.  Bather,  iti  substitqtion  foir  Jtt] 
An  attachment  does  not  lie  against  an  iiico]:poiiled 
company.  [  Wilde^  C.  J.  It  is  a  mere  personAl  remedyi} 
Precisely  so.  In  Corpe  v.  Glyn(a),  a  doflk  cotnftmf, 
were  authorised  by  statute  to  sue  and  be  aued  by  tbeiif 
treasurer,  but  he  was  not  to  be  liable  in  his  own  penoa 
or  goods  by  reason  of  his  being  defendant  in  any  fioob 
action ;  and  all  costs  incurred  by  him  in  prosecuting  or 
defendbg  any  action  for  the  company,  were  to  be  di^ 
frayed  out  of  the  moneys  applicable  to  the  purposes  of 
the  act  Two  actions  between  the  treasurer  and  Corpo^ 
in  one  of  which  the  treasurer  was  plaintiff,  and  in  tho 
other  defendant,  were  referred  to  an  arbitrator,  wh^ 
awarded  against  the  treasurer  in  both,  with  costs*  The 
costs  and  damages  being  unpaid,  and  an  attachment 
being  moved  for  against  the  treasurer,  —  itwaaheld^ 
that  he  had  not  rendered  himself  personally  liable  by 
submitting  to  an  order  of  reference:  and  the  court 
refused  an  attachment,  but  ordered  a  mandamus  to  the 
treasurer  and  directors  to  pay  the  sums  awarded. 
\Wildey  C.  J.  Does  the  plaintiff  contend  that  an 
attachment  will  lie  against  this  company  ?  Creasy.  Now 


(a)  SB.  S^Ad.%0\. 
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3.  The  eame  rales  that  are  applicable  to  attachments^  1850. 
"'■nil  apptyto  this  proceeding.    There  have  been  nume*  — 
SOQS  eases  of  motions  for  orders  for  the  payment  of  Mackeiwii 
'maonef,  to  be  rendered  ayailable  under  the  1  &  2  Vict. 

110.  «.  18. ;  and  it  has  uniformly  been  held  that  the    Blioo  and 
tfuae  strictness  of  service  and  other  matters  is  necessary 
Us  in  the  eaise  of  a  motion  for  an* attachment:  Janes  v. 
•  MUiamM(ay;  Neale v.  Postkthwaite (b) ;  Doev.Amey(c)  ; 
:Ketrr.Je9ian(d);  Abrahams  v.  Taunton  {e);  Wilsmr. 
Foster  {^y^  JBawkins  r.  Benton  (k);  Dickenson  v.  All* 
^{t);  Whitdoody.  Hok.{k)    {WilKams.S.  All  these 
cases  only  sb^w,  that,  to  entitle  you  to  an  order  under 
the  1  &  2  Vict.  c.  110.,  you  must  take  all  the  same  pre- 
CmiMiy  steps  that  would  be  required  to  found  a  motion 
an'  attachment ;  not  that  you  can  only  obtain  an 
<rier  in  cases  where  an  attachment  would  be  granted.] 
bit  only  in  cases  that  are  dear  and  free  from  doubt> 
tittt  Ae  court  will  entertain  an  application  of  this  sort: 
^fmee     Clarkson  (i);  Holcroft  v.  Manby.  (m)    At  all 
^v«Bt8,  an  attachment  cannot  be  granted  for  an  instal- 
ment: Leveridge  v.  Forty  (n) ;  Atkinson  v.  Bayntun.  {p) 
i  There  has  been  no  proper  demand  of  the  money  : 
the  affidavit  states  a  service  of  the  award,  rule  of  court, 
ttd  allocatur,  and  a  demand  of  the  money  upon  the 
•cretary  and  one  of  the  directors ;  whereas,  it  should 
kaTe  been,  either  upon  the  official  manager,  or  upon  the 
teaeurer  of  the  company,  the  person  who,  in  the  con- 


(a)  11  Ad.SiE.\15,y  4  P. 
^2X217. 

ih)  1  e.ir.24S.,  4P.  iJ^D. 
523. 

(c)  %M.8^W.  565.i  1  Dotcl, 

id)  1  DowU  N.  S.  340. 
(e)  ID.JjX-Sig. 
(s)  6  M.S^G.l  49.,  6  Scott, 
N.  R.  936. 

8 


(t)  13  3f.  4-  W.  722. 
(k)  3D.S^L.  85. 
(0  1  Dowl.  N.  S.  837. 
(m)  7  M.  4'  G.  843.,  8  Scott, 
N.  R.  473. 

(n)  I  M.  Sf  Selw.  706. 
(o)  1  N.  C.  444.,  1  Scott, 
404.    But  see  Cooke  v.  Whor- 
vmdf  2  Wms.  Saund.  337- 
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tetnplation  of  tke  act,  has  the  custody  of  their  money. 
The  135th  section  of  the  conipanies-clauses-consolidatktt 
act  applies  only  to  summonses,  notices,  writs,  and  rales 
of  court,  and  not  to  demands  of  money,  which  appear 
to  be  omitted.  The  50th,  90th,  91st,  109th,  and  143rd 
sections  of  that  statute  seem  to  shew  that  the  treasurer 
is  the  person  upon  whom  the  demand  should  have  been 
made.  \^fFilde,  C.  J.  (addressing  Creasy).  Is  it  the 
practice  of  the  court  to  proceed  by  way  of  attachment,  so 
as  to  preclude  the  discussion  of  that  which  may  amoimt 
to  a  bond  fide  defence,  or  by  rule  calling  upon  a  party 
to  shew  cause  why  he  should  not  pay  money  ?  ] 

Creasy,  It  may  be  conceded  that  the  plaintiff  is 
bound  to  shew  that  the  defendants  will  sustain  no 
undue  prejudice  by  this  mode  of  proceeding.  But,  it  u 
submitted  that  here  the  company  could  have  no  defeiioe, 
if  the  plaintiff  were  to  proceed  to  enforce  the  award  by 
action.  [Afai//^,  J.  Might  they  not  set  up  the  vice- 
chancellor's  order?]  Clearly  not.  The  defendants 
cannot  be  prejudiced  by  this  rule  being  made  absolute : 
for,  suppose  an  attempt  were  made  to  take  any  of  their 
effects  in  execution  under  it,  the  question  would  then 
arise  whether  or  not  they  had  become  vested  in  the 
official .  manager,  by  virtue  of  the  vice-chancellor's 
order.  He  would  not  be  concluded  by  the  order  of 
this  court.  The  only  object  of  this  proceeding,  is,  t<^ 
enable  the  plaintiff  to  proceed  against  shareholders ;  as  ft 
preliminary  to  which,  he  must  obtain  judgment  and 
execution  against  the  company :  Peart  v.  The  Universal 
Salvage  Company,  (a)  [Maule^  J.  In  truth,  you  wish 
us  to  decide  a  difficult  question,  upon  motion,  and  so 
deprive  the  defendants  of  the  means  of  reviewing  oar 
decision  by  a  writ  of  error.]    Undoubtedly,  that  would 


1850. 
Maokeitzie 

V. 

The 

Sbai^noic 
Raii^wat  Co. 


(a)  Antd,  Vol.  VI.  p.  478.,  GD.Jf^L.  322. 
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\)e  the  effect  of  this  motion.    Very  grave  doubts  have  1850. 
been  entertained,  whether  the  joint-stock-companies-  ■■■ 
winding-up  act,  1848,  was  ever  intended  to  apply  to  Mackenzie 
railway  companies :  and,  at  all  events,  the  Lord  Chan-  .jj^^ 
ceUor  seems  to  have  had  no  difficulty  in  holding  the    Sltgo  and 
33nl  section  of  the  12  &  13  Vict.  c.  108.  to  be  retro- 
specUve:  in  re  The  North  of  England  Joint-stock  Banh^ 
hig  Company  (^Sanderson^s  case),  (a)    There,  a  motion, 
b;  way  of  appeal  from  a  decision  of  a  master,  made 
nndcrthe  winding-up  act  of  1848,  was  made  to  one  of 
tbe  Tlce-chancellors,  and  decided  by  him  on  the  7th  of 
JuIj/,  a  notice  of  motion,  by  way  of  appeal  from  the 
^ice-chancellor's  decision,  was  given  on  the  8th  of 
August,  after  the  passing  of  the  12  &  13  Vict.  c.  108. 
The  motion  was  refused  by  the  Lord  Chancellor,  on  the 
ground  of  the  notice  of  motion  having  been  given  more 
than  three  weeks  after  the  decision  of  the  vice-chan- 
cellor; and  that  the  33rd  section  (6)  of  the  last-nien- 
tbned  act,  limiting  the  time  within  which  notice  of 
motion  for  a  re-hearing  must  be  given,  applies  to  orders 
nwde  under  the  winding-up  act  of  1848.    \^Maul€y  J. 
The  court  will  only  aid  you  in  the  way  you  ask,  where 
the  case  is  free  from  doubt.    Crcsswelly  J.    You  must 
diew  that  the  company  is  liable  to  an  execution.] 

Wilde,  C.  J.  This  rule  asks  for  an  order,  upon 
which  the  plaintiff  may  proceed  to  judgment  and  execu- 
tion against  the  property  of  the  company.  Now,  it  is 
contrary  to  the  usual  practice  of  the  court,  to  give  a 


(a)  19  Law  Journ,  A\  S. 

(6)  Which  enacts  "  that  no 
nodee  of  motion  for  a  re-hear- 
ing before  the  Liord  Chancellor 
of  Great  Britain  or  Ireland 
respectively  of  any  order  of  the 
Master  of  the  UoUs  in  England 

8 


or  Ireland,  or  of  any  of  the 
vice-chancellors  in  England, 
under  the  said  act  or  this  act^ 
shall  be  given  after  the  expira- 
tion of  three  weeks  after  the 
order  complained  of  shall  have 
been  made." 

3 
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1850.  P^7  ^  Bummarj  remedy,  which  flhall  have  the  effisGt  of 
dhatting  out  a  diacossion  upon  die  merits,  where  tbm 
exists  a  reasonable  and  well-founded  dottbt  I  think 
this  is  not  a  case  in  which  we  ought  to  make  tfao  order 
prayed. 

-  Maulb,  J.  I  am  of  the  name  opinion.  We  mig^  do 
great  injostice  if  we  granted  this  ruloy  and  can  da  biii 
little^  in  refusing  it,  seeing  that  the  pkintiff  has  stifl  his 
remedy  by  action. 

The  rest  of  the  court  concurrii^, 

Bule  discharged,  without  costs. 


Stead  t?.  Anderson. 

Jan.  31.     ^HE  plaintiff  being  in  custody  in  executipn  at  the 

A^u  priaoner  defendant,  for  costs,  and  the  defendant 

intheQueenB 

prison,  in  having  on  the  21st  of  December,  1847,  obtained  a  vest- 
cxecution  for  ing  order  under  the  statute  1  &  2  VicL  c,  110.  s.  36., 
snoM^t,^^  which  order  was,  on  the  23rd,  served  upon  the  keeper 
was,  by  an  of  the  Queen's  prison,  and  also  upon  the  plaintiff,  the 
k^ilve^  plaintiff  was,  on  the  4th  of  Jii/y,  1848  (he  not  having 
debtors'  court  ini  the  mean  time  filed  a  schedule,  in  obedience  to  the 
made  be/ore  order),  removed  from  that  part  of  the  prison  in  which 
o/the^^Mf  before  been  detained  as  a  prisoner  of  the  third 

12  Fict.  c.  7.9  class,  and  placed  in  that  part  which,  by  the  rules  framed 
directed  to 

file  a  schedule  of  his  property,  debts,  &c«,  pursuant  to  the  d6th  section  of  the 
1  &  2  Viet.  c.  110.  4/ler  the  11  &  12  Fict.  e.  7-  came  into  operatioo,  the 
keeper  of  the  prison,  pursuant  to  the  directions  for  the  classification  of  prisoneiB 
under  the  2nd  section  of  that  act,  remoyed  A,  to  that  part  of  the  prtaoa  appra- 
priated  to  first-class  prisoners:  —  Held^  that  such  renioyal  was  proper. 

Semblef  that,  where  a  prisoner  complains  of  an  undue  exercise  of  authority 
hy  the  gaoler,  his  proper  course  is,  to  apply  to  the  court,  or  a  judge,  by  pelilkNi, 
for  retief  under  the  32  O,  2.  c  28.  «.  11.,  and  not  by  habeas  corpus. 
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by  the  Bwtetary  of  state  £6r  the  r^olation  and  claBsifi^  1850. 

ttiion  of  priaoners^  pursuant  to  the  statutes  5  &  6  Vict,   

ms.  2.  e.  22.  and  11  &  12  VieL  e.  7.,  k  devoted  to  first- 

slats  pnaonersy  which  is  composed  of  thef  three  following  Ammnmiu 

dssoriptioiis  <^  jMam  First,  debtm  adjudged 

under  the  77th,  78th^  wd  96th  clauses  of  the  1  &  2  VieU 

cllCLy  as  not  entitled  io  the  benefit  of  the  said  act,  and 

ti^.b0  dkchfttged  at  some  future  period ;  secondly,  debtarM 

fffimng  or. .  neffkcdny  to  JUe  ioL  scheduk  qf  t/ieir  properigf 

mheu  mritred  to,  do  $o  by  the  court  fqr  the  relief  if  woU 

vemldeUorsy  under  the  provisions  of  the  36  th  section  oS 

the  lA  2  Vict  c.  110. ;  thirdly,^  banlgruptsisgainat  whom 

I  warrant  may  be  issued  ,and  lodged  by  the  .  commifi* 

wmera  of  hankniptqy,  for  fraud,  or  Qontempt  of  court.^ 

Paehlejf^  in  AGchaebnas  term  last,  moved  for  a  rule 
cdliog'upon  the  keeper  of  the  Queen's  prison  to  shew 
ciQse  why  an  attachment  should,  not  issue  against  him 
for  the  alleged  improper  deteqtion  of  the  plaintiff.  The 
4ltaite(ll  &  12  Viet.  C4I.  S.2.)  under  which  the  regu** 
Is&XL  as  to  first-class  prisoners  is  made,  received  the 
Boyal  assent  on  the  28th  of  Marchy  1848,  which  waa 
sfterthe  making  of  the  vesting  order.    Now,  by  an  in- 
viodble  rule  of  construction  of  penal  statutes,  the  words 
^wben  ordered,''  must  be  limited  to  an  order  made  after 
tie  possing  of  the  act.    Thus,  Lord  Cokey  in  his  Com- 
oentary  on  the  statute  of  Gloucesfery  c.  3.,  that,  "  if  a 
niSD  aliene  a  tenement  that  he  holdeth  by  the  law  of 
England  (a),  his  son  shall  not  be  barred  by  the  deed  of 
lu8  fiither  (from  whom  no  heritage  to  him  descended)  to 
demand  and  recover  by  writ  of  mortdauncestor,  of  the 
aeiflin  of  his  mother,  although  the  deed  of  his  father  doth 
mention  that  he  and  his  heirs  be  bound  to  warranty,'' 
says(&):     Thb  extendeth  to  alienations  made  after  the 

(a)  i.  e.  as  tenant  by  the       (6)  2  Tntt.  2<)2. 
curteaj. 

s  4 


1850. 


eel 


So, 


2c  9 
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ntber  than  othcnvise.]  As  to  the  remedy,  —  Hawkins^  1850. 
b  trenting  of  attachment.  Bays  (a) :  "  There  being  scarce  — 
anything  of  this  kind  to  be  met  with  in  the  books,  I  Stkai> 
shall  only  observe,  that  it  seems  clear,  from  the  general  An]>£iiro!;. 
reason  of  the  law,  wluch  gives  all  courts  of  record  a  kind 
of  discretionary  power  in  the  government  of  their  own 
oflkers,  that  any  such  court  may  proceed  in  such  msm- 
ner  against  any  such  officer,  not  only  for  refusing  to 
execute  ita  commands,  or  far  executinff  t/iem  irregularly ^ 
temMj/f  or  oppremvely^  but  also  for  all  kinds  of  oppres- 
tkm  or  ngustict  done  by  tlietn  in  the  execution  of  their 
(ffice$f  or  by  colour  of  them."   In  12  Co.  127.,  cited  in 
Com.  I^.  Imprisonment  (I),  is  an  instance  of  an  indict- 
ment against  a  gaoler  —   quod  ubi  quidem  Robertus  de 
BayoDS  de  Tunelby  captus fuit,  et  in  prisond  Castri  Ijon^ 
Mitienius  pro  qvodam  debito  statuti  mercatorii  in  custo- 
M  ThomsB  Botelier,  eonstabularii  Castri  de  London',  ubi 
Vfse  Thomas  le  Botelier  posuit  ipsum  Robertum  in  pro- 
fwUgaolo^  inter  lenones^  et  vili  prisond,  contra  formam 
MmS^  jr^«  viz.  de  1  Ed.  3.,  et  in  eodom  profunda  detinuit 
pmsque  idem  Robertus  fecit  finem  cum  eo  de  40*.,  quos  ei 
I      w/w^  at  hoc  per  exactionem,^^    And  in  Co.  Litt.  260.  a., 
it  is  said,  that,  "  a  man  in  prison  by  process  of  law, 
ought  to  be  kept  in  salvd  et  arctd  custodidy  and,  by  the 
law,  ought  not  to  go  out,  though  it  be  with  a  keeper, 
vA  with  the  leave  and  sufferance  of  the  gaoler :  but 
yet  imprisonment  must  be  cttstodia,  et  non  poena  ;  for, 
forcer  ad  homines  custodiendos,  non  ad  puniendos,  dari 
diieC{b) 

TViLDE,  C.  J.    There  was  a  case  in  this  court,  of 
Osbortie  v.  Angle  (c),  where  tliis  matter  was  discussed. 

(«)  Hawk,  P.  C,  Books,  and  others,  g  Ad.  Sf  E.  731.^ 

j  12.  was  also  referred  to. 

(b)  The  case  of  the  Cana-  (c)  2  Scott,  500. 
dian  prisoners,  Leonard  Watson 
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1850.  By  a  rule  of  Hilary  term,  3  G.  2.^  the  warden  of  th^ 
—  Fleet  Prison  was  directed  to  protide  a  ooDfined  room  or 
^'^^  dungeon  for  the  confinement  of  persona  endeayooringts 
AxBSMoir.  make  their  escape,  or  guilty  of  any  other  nusd^meanoi^ 
—  that  the  general  quietness  and  liberty  of  the  xM 
of  their  fellow-prisoners  may  not  be  restrained  or  mdBat 
thereby.''  A  warrant  from  the  Lord  Mayor;  for  Ad 
i^prehension,  on  a  charge  of  forgery,  of  a  pri80iiex"ii 
execution  in  the  Fleet,  being  lodged  at  the  door  <^  th* 
prison,  the  warden  caused  the  party  to  be  plaeed  in  thi 
strong-room.  A  rule  having  been  obtained,  calling  upoa 
the  warden  to  shew  cause  why  the  defendani  diod^ 
not  be  restored  to  the  proper  and  ordinary  custocty  of 
the  prison,"  I  shewed  cause ;  and,  there  beii^  a  good 
answer  upon  the  merits,  no  discussion  took  place  a^^to 
the  form  of  the  api>licatbn.  There  may  b^  aome  difll» 
culty  in  granting  a  rule  for  an  attachment  in  tlui  case^ 
bot|  still,  the  prisoner  has  a  right  to  have  the  legaHty  of 
hb  custody  considered.  If  you  think  you  .can  maintain, 
a  rule  in  the  form  adopted  in  Osbame  Angl^  ptt^ 
bably  it  may  be  granted. 

Maule,  J.  In  Tidd'%  Practice  (a),  I  find  a  atatate 
set  out  which  seems  to  provide  for  a  case  of  this  sort^^ 
the  32  G.  2.  c.  28.,— the  1 1th  section  of  which,  «  for  dtt 
more  speedy  punishing  gaolers,  bailiffs,  and  others  e»> 
picked  in  the  execution  of  process*,  for  extortion,  or  other 
abuses  in  their  respective  offices  and  places,**  enaet% 

that,  upon  the  petition^  in  term  time,  of  any  priaoMir 
or  person  being,  or  having  been,  under  arrest  or  in  cus- 
tody, complaining  of  any  exaction  or  extortion  by  any 
gaoler,  bailiff,  or  other  officer  or  person  in,  or  emplojai 
in  the  keei)ing  or  taking  care  of,  any  gaol  or  prison,  or 
other  place,  where  any  such  prisoner  or  person  uiideTf 

(a)  9tb  edit.  p.  23  £. 
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or  JiaTiiigliee&  jmdear,  arrest,  or  ia  Giutodj,  by  any  pro*  1860* 
ow  or  acfciQa,  is  or  shall  liave  been  carried,  or  ia  respect  — — 
Uikt  aiifiing  or  apprehending  any  person  or  persons,  ^^'^ 
bf  firtae  of  any  process,  action,  or  warrant,  or  of  any  Amnssir. 
other  aboae  whatsoerer  committed  or  done  in  their  re- 
ipeetiTa  offiees  or  jdaoes,  unto  any  of  His  Majesty's 
eoofts  of  lOQOfd  at  fFesimintier,  from  whence  the  pro- 
cess issued  by  which  any  person  who  shall  so  petition. 
Ml  srUiliJ,  or  vpder  whose  power  or  jnrisdictioa  any 
nibh  gMl^piiaoiB,  or  place,  is,  or,  in  vacation  time,  to  any 
judge  of  any  audi  courts  at  fFestminster  from  whence 
anjr  sash  fiycess  so  issued;  or  to  the  judges  of  asrise, 
w  jostieea  of  great  sesmms,  in  their  respectiTe  cir- 
eidts;  or  to  the         or  judges  of  any  other  court  of 
moid  whem  any  prisoner  or  person  being,  or  baring 
Imd,  under  anest  or  in  custody,  was  arrested  or  in 
mtody  by  fsycoM  issued  out  of,  or  action  entered  io, 
ay  ndi  oikcr  eourt  of  record  within  that  part  of 
Ofttrf  Ih  Mmim  called  Emgland;  every  such  court,  judge 
snis^  and  janees  <^  great  sessions,  and  judge  and 
jodgei  of  aB  iafeDor  courts  of  record,  are  hereby  an- 
tborised  and  reqisred  respectively,  within  their  seversl 
joRBdictionB.  u>  iiear  and  determine  the  same  in  a  sum* 
ffltiy  way,  azkd  Vb  zD&ke  rach  order  thereupon  for  re- 
dresnng  tlie  aijna»  which  ehall,  bv  any  such  petition, 
k  complainod  ii£  axid  ior  punishing  such  officer  or  per- 
M  compiaiiMifl  aguja^i.  and  for  mslring  reparat>^  to 
the  party  or  psrtia  isjured.  as  they  ciiall  think  jui^ 
together  wixii        ii^l  ocirif  of  everv  such  coiuplaint : 
sad  all  ordcss  sua  ut'KTsanationfi  which  shall  be  there- 
^on  made  by  msj  of  ti*t  said  oourtg,  or  any  of  iLe  fasjd 
jidges,  jmtiott  uf  aisi9e.;a5iSoeE  of  great  M^Bcdome,  judge 
ar  judgea  of  uxrj  bu'jL  ixa^ncr  coon  ai^  aforessid,  r&- 
^Kctively,  in  ancii  wminai'j  war  wt  if  herein  preMaibed, 
diall  have  tlie  aanK:  fcjroe,  and  Tirtae,  azid  wjb- 

dience  thciesmii-  mcj  ut  eufgrocsd  bj  the  resp&ctiTa 
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I&jO.  courts,  judges,  justices  of  assise,  justicesof  sessions,  judge 
—  •  or  judges  of  any  such  inferior  court,  by  attachment*  or 
8tkad  other  manner,  as  other  orders  of  the  said  respec- 

Andbraon.  tive  courts,  judges,  justices  of  assise  and  great  sessioDS, 
judge  or  judges  of  inferior  courts  of  record,  may  be  en- 
forced." If  that  statute  is  still  in  force,  the  proper  way 
of  obtsdning  redress  would  seem  to  he  by  petition,  (a) 

Pathley  intimated  his  intention  to  proceed  in  the  way 
suggested;  and  accordingly,  on  the  26th  o{ November^ 
he  read  a  note  of  a  case  with  which  he  had  been 
furnished  by  Mr.  Bobinson^  of  the  Crown- Office :  — 
"  In  the  matter  of  Henry  Gompertz,  Easter  term,  1837. 
Prosecutor  had  obtained  several  attachments  against 
the  defendant  for  not  answering  a  bill  in  the  Exchequer^ 
&c,  &C.;  and  application  was  made  to  the  court  of 
Queen's  Bench  for  a  rule  calling  on  the  marshal  of  the 
prison  to  confine  the  defendant  (who  had  the  liberty  <^ 
the  rules)  within  the  walls.  The  defendant  shewed  for 
cause  that  the  marshal  had  the  discretion  of  giving  the 
defendant  the  rules,  or  refusing  them;  and  that  the 
certificates  of  the  defendant's  medical  men,  as  to  his  ill 
health,  justified  the  marshal  in  allowing  him  to  remain 
in  the  rules.  But,  per  curiam,  *  There  is  a  manifest 
distinction  between  cases  of  debt,  and  criminal  cases 
and  cases  for  not  answering.  An  attachment  is  a 
criminal  proceeding :  in  such  case,  this  courts  and  mt  the 
marshal^  must  exercise  their  discretion  on  the  special 


(a)  See  Yorke  v.  Chapman, 
10  Ad,  6i  E.  207.,  2  P.S^  D. 
4[}3. ;  it  was  sought  to  restraiu 
a  prisoner  from  bringing  an 
action  of  assault  and  false  im- 
prisonment against  the  marshal 
of  the  Queen's  Bench  Prison^ 
on  the  ground  that  he  ought  to 
have  proceeded,  by  petition^ 


under  the  above  statute :  bot 
the  court  held  that  the  atatnte 
merely  gave  a  cumulative  re- 
medy^ and  did  not  take  away  the 
common  law  right  to  proceed 
by  action. 

See  Ex  parte  William  CMett, 
anU,  Vol.  V.  p.  418. 
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eireitmstances  of  the  case.^  And  the  rule  was  made 
alsolate,  to  confine  the  defendant  within  the  wallfiL** 

At  the  same  time,  he  presented  the  following  peti- 
tion:— 

"  In  the  Common  Pleas. 

(David  Stead,  Plaintiff, 
and 
George  Anderson,  Defendant. 
«  To  the  Right  Honorable  Sir  Thomas  Wilde,  knight, 
lord  chief  justice,  and  the  Honorable  the  justices  of 
Ser  Majesty's  court  of  Common  Pleas  at  Westminster. 

"  The  humble  petition  of  David  Stead,  the 
above-named  plaintiff* 
**Shewcth — That,  judgment  having  been  given  for 
^e  defendant  in  this  action,  the  said  defendant,  on  or 
sibout  the  5th  of  October,  1847,  caused  a  writ  of  ecu  sa. 
^0  be  sued  out  in  this  action,  and  directed  to  the  sheriff 
cif  Middlesex,  against  your  petitioner,  for  377/.,  the 
defendant's  costs  in  this  action,  and  interest  thereon ; 
s\nd  that  your  petitioner  was  arrested  by  the  said  sheriff 
on  the  said  writ,  on  the  yth  of  November  in  that  year, 
and  was,  at  his  own  instance,  on  the  25th  of  that  month, 
clelivered  over  by  the  said  sheriff,  on  habeas  corpus  cttm 
causd,  and  committed  to  the*  Queen's  prison,  and  there, 
then,  and  up  to  the  time  hereafter  mentioned,  was  duly 
lodged  as  a  prisoner  of  the  class  called  Class  3.  under 
the  5  &  6  Vict.  sess.  2.  c.  22. 

«  That,  on  the  4th  of  Jufy,  1848,  the  said  keeper 
removed  your  petitioner  from  out  of  the  said  division  of 
the  said  Queen's  prison,  duly  appropriated  for  the  said 
third  class,  into  the  division  appropriated  for  the  first 
class,  and  has  ever  since  detained  him  there,  although 
your  petitioner  continued  without  any  other  cause  of 
detention  than  the  said  commitment  in  execution ;  but 
the  said  keeper  alleged,  and  alleges,  that,  the  said 


1850.. 
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I860.      defi^dant  in  this  aotioti  having,  on  the  28id  of  JhemAitf 
—      1847,  lodged  at  the  prison  a  yestiiq;  <»der  of  your 
petitioner's  estate,  with  a  eertain  indorsement  thereon, 
AiiDBBSoir.    limiting  a  time  for  filing  a  schedule,  and  sued  oat  of  the 

court  for  relief  of  insolvent  debtors  by  the  said  defendant,  j 
and  your  petitioner  not  having  filed  a  schedule  accord- 
ing to  the  said  indorsement,  your  petitioner  was  and  is  f 
a  prisoner  of  the  first  doss,  from  and  after  the  pasnng  \ 
of  the  11  &  12  Vict  c.  7.,  intittded  '  An  act  to  amend  an 
act  consolidoling  the  Queen's  Bendi,  Fleet,  and  Mar- 
shalsea  prisons,  and  for  r^ulating  the  Queen's  prison:* 
That,  by  the  said  last-mentioned  act,  the  eaid  fiat 
dass  of  prisoners  is  composed  of  the  three  deacriptions 
of  persons  following,  that  is  to  say,  —  First,  debtois 
adjudged,  under  the  77th,  78th,  and  96th  clauses  of  the 
1  &  2  Vict.  c.  110.,  as  not  entitled  to  the  benefit  of  the 
said  act,  and  to  be  discharged  at  some  future  period,  ^ 
Secondly,  debtors  refusing  or  neglecting  to  file  a  adbe* 
dole  of  their  property,  when  ordered  to  do  «o  bj  the 
court  for  relief  of  insolvent  debtors,  under  thepEOvisioiis 
of  the  36th  section  of  the  1  &  2  Vict.  c.  110^-— Thirdly, 
bankrupts  against  whom  a  warrant  may  be  issued  and 
lodged  by  the  commissioners  of  bankruptey*  for  fraud, 
or  contempt  of  court : 

''That  such  removal  was  against  your  petitionei^s 
consent,  and  on  threats  by  the  keeper,  or  Ins  officers,  of 
force,  in  case  your  petitioner  refused  to  remove ;  and 
your  petitioner  solemnly  protested  against  such  removal, 
and  has  continued  to  remonstrate  with  him  against  such 
detention  as  a  prisoner  of  the  said  first  class,  and  fire- 
quently  required  the  said  keeper  to  allow  him  to  remsin 
or  be  in  the  said  division  for  Class  3.,  being  the  general 
prison  to  which  prisoners  are  committed  on  habeas 
corpus ;  and,  particularly,  your  petitToner,  on  the  26th 
of  September y  1848,  applied  to  the  said  keeper,  or  lus 
proper  officer  in  attendance,  and  in  his  place,  by  notice 
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ni  writiog,  whereby  your  petitioner  demanded  of  him,  185D 
^within  the  space  of  riz  hours  after  making  that  de-  ■ 
nandy  a  true  copy  of  the  warrant  or  warrants  of  your  SnsA^ 
-pedtabnei's  commitment  and  detainer  in  the  criminal  Aia>BBseic. 
side  and  ieperate  division  of  the  Queen's  prison  ap- 
pointed  for  prisoners  of  the  fii^t  class,  being  prisoners 
confiiied  for  other  causes  than  for  debt;  and  that'  tl|e 
dferk  of  the  papers  of  the  said  Queen's  prison  sentytmr 
petitieiisr  an  answer  in  writing,  to  the  said  demand,  as 
follows  t  ~ The  Queen'e  prison  is  aot  a  criminal 
prison,  and  David  Stead  is  not  ccHsfined  or  imprisoned 
therein  for  a  criminal,  or  supposed  criminal,  offence. 
Dmmd  AlMU<js' confined  or  imprisoned  for  debt,  and  can 
have  a  ocpy  of  ihe  causes  of  his  detamer,  by  paying  the 
•ndidrisedfeeof  3#.4d' 

"  That  ihe  said  keeper  has  not  in  fact  any  warrant 
whatever  for  such  removal  and  detention  of  your  pe- 
titioner as  a  prisoner  of  the  said  first  class,  but  acts  <m 
his  own  aurmite  of  the  law  and  fact  that  your  petitioner 
was  ap  ordered  as  described  in  the  last-mentioned  act 
of  pailiament ;  and  your  petitioner  believes  that  such 
surmise  is  only  founded  on  his,  the  keeper's,  own  reading 
and '  considering  a  duplicate  copy  left  with  him  of  the 
said  Testing  order  and  indorsement ;  and,  with  respect 
to  the  law  and  fact  of  your  petitioner^  so  refusing  or 
JD^lecting,  he  admits  that  he  has  no  warrant  whatever 
thereof,  but  requires  your  petitioner  to  produce  to  him 
Ik  certificate  firom  the  said  court  that  he  has  filed  a 
schedale: 

That  the  aforesaid  division  appropriated  to  the  said 
third  dass,  being  the  general  prison  aforesaid,  is  a  large 
and  comparatively  well-accommodated  place  and  habita- 
tion»  and  comprises  the  far  greater  part  of  the  original 
prison,  from  which  the  division  of  the  said  first  class, 
and  a  division  for  confinement  of  persons  under  sen- 
tence of  criminal  courts,  are  small  wards;  and  the 
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1850.  persons  confined  in  the  said  first  class'  are  in  hd 
— —  effectually  cut  off  from  communication  with  the  persons 
Stkad  Class  3.;  and  that  iron  bars  are  affixed  to  the 

ANDERSON,  windows  of  the  Class  1. ;  and  the  only  place  for  air 
and  exercise  of  the  said  class,  is,  a  narrow  dark  eoart- 
yard,  of  about  one  tenth  the  area  of  the  space  enjoyed 
by  Class  3. ;  and  that  your  petitioner  has  suffered 
greatly  in  his  health  by  such  further  confinement  in 
such  narrow  prison  of  punishment,  and  he  feels  that 
his  constitution,  which  was  before  very  excellent,  can- 
not long  hold  out  in  such  confinement* 
.  "  Your  petitioner,  therefore,  humbly  prays  your  lord- 
ships to  hear  and  determine  the  same  petition  in  a 
summary  way,  and  to  make  an  order  thereupon  for  re- 
dressing the  abuses  by  such  petition  complained  of,  and 
for  making  reparation  to  your  petitioner,  as  your  lord** 
ships  shall  think  just,  together  with  the  full  costs  of  audi 
complaint*    "And  your  petitioner  will  ever  pray,  &c. 

(  Signed)    "  David  Stead/" 

This  petition  was  accompanied  by  the  following 
affidavit  of  the  prisoner :  — 

"  David  Steady  a  prisoner  in  the  division  appropriated 
for  prisoners  of  the  first  class  in  the  Queen's  prison, 
the  above-named  plaintiff,  maketh  oath  and  saith,  that 
the  name  *  David  Stead"  to  the  petition  hereto  annexed, 
is  in  the  proper  handwriting  of  this  deponent;  that  all 
the  allegations  of  this  deponent  as  such  petitioner  in  the 
said  petition,  are  true ;  that  the  paper  writing  hereto 
annexed,  marked  A.  (a),  is  a  true  copy  of  his  copy  of 

(a)  The  copy  of  causes  on  the  9th  of  that  month,  at 

stated  that  the  defendant  had  t\\e  suit  of  Anderson  "  for  377^' 

heen  committed  in  execution  costs  and  charges  in  the  said 

upon  a  habeas  corpus  on  the  suit  mentioned ; "    and  that 

25th  of  November,  1847,  the  "on  the  23rd  of  December, 

return  to  which  stated  that  he  1847»  an  order  of  the  court  for 

had  been  taken  under  a  ca,  sa,  relief  of  insolvent  debtors  was 
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cauaes  fbrniahed  to  him  on  the  25th  of  November  last,  1850. 

amoe  whidi  no  alteration  has  taken  place  in  his  causes   

<^  detention;  that  the  printed  book  of  regulations  of  the 
said  Queen's  prison,  and  purporting  to  be  approved  and  Andbbson. 
a%ned  by  Sir  George  Grey  on  the  17th  of  June,  1848, 
and  to  bear  thereon  the  seal  of  the  said  Queen's  prison, 
now  shewn  to  this  deponent,  marked  B.,  is  a  true  copy 
of  the  r^ulations  in  force  on  the  4th  of  July,  1848 ; 
and  this  deponent  yerily  believes  the  same  is  a  true 
copy  of  the  r^ulations  made  by  the  said  Sir  George 
Greg,  at  secretary  of  state,  under  the  acts  of  parliament 
in  that  case  made  and  provided,  'for  regulating  the 
Queen's  prison,'  and  the  same  regulations  have  re- 
mained, and  remain,  in  force  there,  and  no  other  r^u- 
hlioiis  have  been  made,  or  are  in  force  there,  from  or 
ttnoe  the  said  4th  of  July,  to  the  best  of  the  knowledge 
and  belief  of  this  deponent" 

On  tlie  same  day, 

PaMey  moved  that  the  plaintiff  might  be  discharged 
Out  of  custody,  under  the  48  G.  3.  c.  123.,  which  enacts 
that  all  persons   in  execution  upon  any  judgment 
obtained  in  any  court,  &c,  for  any  debt  or  damages  not 
exceeding  20L,  exclusive  of  the  costs  recovered  by  such 
judgment,  and  who  shall  have  kin  in  prison  thereupon 
Mor  the  space  of  twelve  successive  calendar  months 
^ext  before  the  time  of  their  application  to  be  dis- 
^dbarged,  may,  upon  application  for  that  purpose,  in  the 
Planner  therein  mentioned,  be  forthwith  discharged  out 
of  custody  as  to  such  execution,  by  the  rule  or  order  of 
such  court    Although  that  statute,  in  terms,  applies  to 
defendants  only,  yet,  being  remedial,  it  has  been  held, 

left  with  the  keeper,  made  estate  of  the  plaintiff^  in  the 
upon  the  petition  of  Anderwih  provisional  assignee  for  the 
Testing  the  real  and  personal    time  beings 
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1850.      in  Rojfhnce  r.  HewUng  (a),  to  apply,  to  a  pUintifl^  ia 
execution  for  costs  of  a  nonsuit:  and^  though  sonie 
'^BAD     cbnht  se^ns  to  have  been  thrown  upon  that  case  ui 
Ahd«80n.    Tinmcuth  v.  Taylor  {b\  yet  it  was  acted  upte  in  a  lalec 
of  Bradley  v.  Webb,  (c)    The  damages  in  the 
iKstion  in  whidi  these  costs  were  incurred^  ooiild  eoly 
have  been  AQs^  -  y 

.  MauIb^  J.  The  cases  all  trtot  the  costs  as  a  jifdg- 
men^ebt.  The  plaintiff  here  cannot,  in  any  se^is^  be 
said  to  be  in  execution  upon  a  judgment  for  a  debt  not 
:esceeding  20/* 

The  rest  of  the  court  concurriugy 

This  rule  was  refused* 

W.  H.  Watson  and  Vhthank  were  now  heard  oa  b^alf 
of  the  keeper  of  the  Queen's  prison,  in  opposition  to 
the  pl^ntiff's  petition.  The  17th  section  of  the  6  &  6 
^VicL  c.  22..  enacted  that  prisoners  in  the  Queen's 
Prison  should  be  classed  thus, — 1.  Debtors  remanded 
by  the  commissioners  of  the  court  for  the  relief  of 
insolvent  debtors,  on  the  ground  of  fraud,  or  for  re- 
fusing to  file  a  schedule  of  their  property ;  2.  Debtors 
who  do  not  maintain  themselves,  and  are  not  included 
in  the  first  class ;  3.  Debtors  who  do  maintain  them* 
selves,  and  are  not  included  in  the  first  class;  4. 
Prisoners  committed  for  libel ;  5.  Prisoners  coounitted 
for  assault ;  6.  Prisoners  committed  by  courts-martial ; 
.7.  Prisoners  not  included  in  one  of  the  forgoing 
classes.  And  that  it  shall  be  lawful  for  the  secretaiy  dT 
state  to  make  separate  rules  for  each  class  of  prisoners; 
and  that,  as  far  as  the  construction  of  the  prison  wHl 
allow  thereof,  the  prisoners  of  each  class  shall  be  sepa- 


(b)  \0  B.Sf  a  114.,  5 31.. S 
1{.  44. 


(r)  7  Doicl.  P.  C.  588. 
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nted  from  each  other,  an(}  especially  the  debtors  from  1850. 
4he  prisoners  confined  for  other  causes  than  for  debf  — . 
-The  1 1  &  12  Vict  c.  7.  s.  L  recites  that  part  of  the  ITdi 
aeetioii  of  the  former  act  which  relates  to  £rst  class  Andbbsox^ 
jtifloners,  and  that    doubts  have  arisen  as  to  the  con- 
struction and  application  of  so  much  of  the  above-recited 
jt^et  as  sets  forth  the  description  of  such  debtors  as  shall 
l>e  Oonaprised  in  the  first  class,"  and  repeals  that  pro- 
'-irinon:  and  the  2nd  section  enacts  ^Mhat,  from  and 
Wler  the  passing  of  that  act,  the  first  class  of  prisoners 
'  in  the  Qnsen's  prison  shall  be  composed  of  the  three 
'jfoUowilig  descriptions  of  persons,  viz.  First,  debtors 
^«djiid|ged,  under  the  77th,  78th,  and  96th  clauses  of  the 
3&2  VieL  €.  110.,  as  not  entitled  to  the  benefit  of  the 
^saaid  act,  and  to  be  discharged  at  some  future  period : 
--^Secondly,  i2p6tor«  refming  or  TtegUcting  tojih  a  schedule 
j^gf  their  property ,  when  ordered  to  do  so  by  the  court  for 
^gJu  rditf  of  insolvent  debtors^  under  the  provisions  of  the 
36th  section  of  the  1  &  2  Vict.  c.  1 10. :  Thirdly,  bank- 
Wpts  against  whom  a  warrant  may  be  issued  and  lodged 
lay  the  commissioners  of  bankruptcy,  for  fraud  or  con- 
Itempt  of  court."    The  vesting  order  in  this  case,  which 
^as  obtained  upon  the  petition  of  Anderson^  was  lodged 
on  the  23rd  of  December,  1847.    The  11  &  12  VicL 
^•7.  passed  on  the  28th  of  March  in  the  following  year. 
It  will  be  contended  on  the  other  side,  that  the  11  &  12 
Vict  c.  7.  18  not  retrospective,  and  therefore  does  not 
apply  to  the  plaintiff.    That  statute,  however,  merely 
describes  a  class  of  prisoners,  to  one  of  which  the 
plaintiff  belongs,  as  a  "  debtor  refusing  or  neglecting  to 
file  a  schedule  of  his  property,  when  ordered  to  do  so 
bj  the  court  for  the  relief  of  insolvent  debtors."  The 
refusal  and  neglect  is  a  continuing  contempt  of  court 
from  the  time  of  the  making  of  the  order,  thence- 
forward*   [Afatife,  J.    Can  a  man  be  imprisoned  for 
refusing  or  neglecting  to  file  a  schedule,  unless  he  has 
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1850.      been  brought  up,  and  committed  by  the  court  for  not 
—      doing  80?]    There  is  no  clause  in  the  act  authorimng 
^^^^      the  commissioners  to  have  the  prisoner  brought  up,  or 
ANOBR90!f.   to  commit  him,  for  such  refusal  or  neglect.    Bjr  the 
69th  section,  it  is  provided  that  the  prisoner  shajl, 
within  fourteen  days  next  after  the  making  of  the 
vesting  order,  or  next  after  notice  in  writing  of  suck 
order  having  been  made  shall  have  been  given  to  him,, 
in  case  such  order  shall  not  have  been  made  on  lus  own 
petition,  or  within  such  further  time  as  the  court  shaK 
think  reasonable,  deliver  in  to  the  court  a  schedule  of 
his  debts,  property,  &c. :  and,  by  the  70th  section,  the 
court  is  impowercd  to  appoint  a  time  and  place  for 
bringing  up  the  prisoner,  after  his  schedule  has  been 
jOtd.    [^Cresswelly  J.    The  court  has  no  power  to  com- 
pel him  to  file  a  schedule,  if  he  chooses  to  take  the 
consequences  of  his  default.]   None,  (a)  [^Wtlde,  C  J. 
How  does  the  gaoler  know  whether  the  party  has  been 


(a)  In  Cooke%  Practice  of 
the  Insolvent  Court,  2nd  edit, 
p.  28,  it  is  said:  ''There  is 
no  specific  penalty,  beyond  cora« 
mitment  to  close  custody  in  the 
county  gaol,  for  contempt  under 
the  (>6th  section*,  denounced 
as  attaching  to  a  prisoner's 
neglect  or  refusal  to  obey  this 
order  of  the  court,  requiring 
him  to  file  a  schedule ;  but  the 


provisional  assignee  is  im- 
powered  at  once  to  tike  pos-. 
session  of  the  debtors  property 
of  every  nature  and  descriptioQ. 
It  was,  perhaps  wisely  and 
considerately,  thought  by  the 
legislature,  that  dose  impriaoo- 
nient,  with  forfeiture  of  all  pro. 
perty,  was  punbhment  enough 
for  this  offence." 


*  The  66th  section  of  the  1  &  2  Viet,  c,  110.  enacts,  ''that, in  case 
any  assignee  or  other  person  shall  disobey  any  rule  or  order  of  the  said 
court,  duly  made  by  the  said  court  for  enforcing  the  porposcs  and 
provisions  of  this  act,  or  made  and  entered  into  by  the  consent  of  sodi 
assignee  or  other  person  for  carrying  into  cflfcct  the  purposes  and 
])rovisions  of  this  act,  it  shall  and  may  be  Uwfid  for  the  said  court  t» 
order  the  person  so  offending  to  be  arrested  and  coounitted,  as  finr  a 
contempt  of  the  said  court,  to  the  prison  of  the  Queen's  Bench,  or  to  the 
common  gaol  of  any  county,  city,  or  place  where  he  or  die  shall  be,  or 
^vhere  he  or  she  shall  usually  reside,  thci-e  to  remain  without  bail  or 
mainprize  until  such  person  shall  have  fulfilled  the  duty  required  bj  the 
Kaid  recited  acts  or  this  act,  or  until  the  said  court  shall  made  order  to 
the  contrary." 
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wagiultf  of  neglect  or  not?]    He  derives  his  information  1850. 

M^wm  the  oourt.  ■ 

Stead 

PoMhley^  in  support  of  the  petition.    The  11  &  12  ANDEBsoir. 
VkL  e.  7.  repeals  the  5  &  6  Vict  c.  22.  s,  17.  so  far  as 
5t  relates  to  first  class  prisoners ;  and  the  2nd  section  of 
the  rq)ealing  act  can  onlj  apply  to  future  offenders,*— 
**  when  ordered  so  to  do,"  clearly  cannot  mean  *^  who 
may  heretofore  have  been  ordered  so  to  do,"  which  is 
the  oooitniction  contended  for  on  the  other  side.  The 
insolTe&l  ooold  not  be  said  to  be  in  default,  or,  at  all 
events,  the  keeper  of  the  prison  could  not  know  the 
fact,  unless  he  had  been  brought  up  before  the  insolvent 
court,  and  committed  for  not  doing  what  that  court 
clearly  had  the  power  to  order  him  to  do.    \Mauk,  3. 
Yoo  say  that  the  new  act  will  not  apply  where  the 
Older  is  made  before,  and  the  default  or  disobedience 
takes  place  after,  its  passing  ?]    Yes.    [In  further  sup- 
port of  his  argument  Pashley  referred  to  the  authorities 
before  cited,  viz.  2  Inst.  292.,  Ashbumham  v.  Bradshaw^ 
Mnd  Moon  v.  Dunden;  and  particularly  to  the  judg- 
Unent  odtolfe,  B.,  in  the  last-mentioned  case.] 

l^il«i>E,  C.  J.  This  case  appears  to  me  to  be  free 
{rem  difficulty;  and  the  construction  to  be  put  upon 
tiie  statutes  referred  to,  seems  to  me  to  be  plain  and 
obvious.     By  the  36th  section  of  the  1  &  2  VicL 
c  110.  it  is  provided,  that,  if  any  prisoner  who  shall 
Imve  been  committed  to  any  prison  or  gaol,  and  charged 
mn  execution  for  any  debt,  damages,  or  costs,  &c.,  shall 
Too^  within  twenty-one  days,  make  satisfaction  to  the 
creditor  at  whose  suit  he  shall  have  been  so  committed 
or  diaiged  in  execution, —  it  shall  be  lawful  for  the 
creditor  to  apply,  by  petition,  to  the  court  for  an  order 
Testing  the  estate  and  effects  of  such  prisoner  in  the 
provimonal  assignee ;  and  the  party  or  parties  present- 
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1850.  ing  such  petition,  shall  thereby  state  that  he  or  they  .is 
-  or  are  desirous  that  such  prisoner  should  be  ordered  to 

Stead      gj^  ^  schedule  of  his  property  according  to  the  pro- 
Andbrson.    visions  of  this  act,  and  should  thereupon  be  brought  up 
before  the  said  court,  to  be  dealt  with  according  to  fte 
provisions  of  the  act ;  and  the  said  court  diall  and  may 
require  such  prisoner  to  file  his  schedule,  and  shall  and 
may  cause  such  prisoner  to  be  brought  up  to  be  dmit 
with  according  to  the  act,  and  all  things  to  be  dqoe 
tiiereupon,  or  preparatory  thereto,  as  in  other  eans  ao« 
Mrding  to  the  act*    Section  37.  vests  the  prisonr^ 
estate  and  efiects  in  the  provisional  asdgnee,  imiliediv 
ately  upon  the  filing  of  such  petition,  and  the  etvidelm 
io  support  thereof.    The  69th  section  enacts,  thateveiy 
prisoner  whose  estate  shall,  by  an  order  to  be  OMck 
under  the  act,  be  vested  in  the  provisional  assigncfsof 
ihe  said  court  for  the  relief  of  insolvent  debtotv 
(whether  upon  his  own  petition,  or  on'  the  petitioD-of 
any  such  creditor  as  aforesaid),  shall,  within  fourteen 
days  next  after  such  order  shall  have  been  made,  or 
next  after  notice  in  writing  of  such  order  having  been 
made  shall  have  been  given  to  him,  in  case,  such  order 
shall  not  have  been  made  on  his  own  petition,  or  within 
such  further  time  as  the  said  court  shall  think  itmon* 
able,  deliver  in  to  the  said  court  a  schedule  of  Im^ 
debts,  property,  &c.    The  70th  section  enacts,  that  tho 
said  court  for  the  relief  of  insolvent  debtors,  shall  fortb^ 
with,  after  such  schedule  shall  have  been  Jiled  as  ^f&n^ 
said  in  the  said  court  by  such  prisoner,  app<nnt  a  tioie 
and  place  for  such  prisoner  to  be  brought  up  before 
such  court,  &c.,  to  be  dealt  with  according  to  the  pro- 
Visions  of  the  act.    The  71st  section  provides  for  the 
giving  of  notice  to  the  creditors ;  and  some  subsequeal 
deotions  regulate  the  mode  of  proceeding  nt  the  hearing* 
These  several  clauses  form  a  series  which  seem  to  me  to 
be  perfecUy  intelligible^  shewing  tha^  if  the  debl«| 
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^bes  not  himself  proceed  to  give  his  creditors  the  benefit  1850. 
^  the  act>  the  creditors  may  call  upon  the  court  to  — — 
czeraifle  its  jurisdiction,  and  vest  the  property  in  the  Stead 
eflkial  assignee.    The  debtor  having  filed  a  schedule  in  Andkrsok, 
obedienee  to  the  order  of  the  court,  and  a  day  having 
been  q^Knnted  for  the  hearing,  the  insolvent  may  bQ 
bnm^it  up,  and  dealt  with  as  in  the  case  of  a  petition 
preBented  by  himself.    But  it  no  where  seems  to  be 
ocmtanplated,  that  Hxe  insolvent  is  to  be  brought  up  to 
be  emnuned  or  dealt  with  in  any  way  before  he  ha9 
filed  mh.  schedule.    The  act  names  a  certain  time  foir 
filing  the  petition,  but  superadds  a  power  of  extension^ 
tlie.  mode  of  obtaining  which  extension  is  pointed  out 
by  the  xoles  and  practice  of  the  court.     Now,  the 
li  &  12  Viet  c.  7»  8.  2.,  the  object  of  which  seems  to 
have  been  merely  to  remove  doubts  as  to  the  construc- 
ticm  of  the  5  &  6  Vict.  e.  22.,  and  not  to  relax  any  of 
its  provisions,  enacts  that  the  first  class  of  prisoners 
shall  be  composed  (amongst  others)  of  debtors  refusing 
or  neglecting  to  file  a  schedule  of  their  property,  when 
ordered  so  to  do  by  the  court  for  the  relief  of  insolvent 
debtors,  und^r  the  provisions  of  the  36th  section  of  the 
I  &  2  Vict  c.  110.    Looking  at  the  provisions  of  the 
insolvent  act,  there  can  be  little  doubt  that  the  party  i6 
not  to  be  brought  up  until  after  the  filing  of  his 
achedule.  The  question  is,  whether  the  words  refusing 
or  n^lecting  to  file  a  schedule  of  their  property,  wheii 
ordered  so  to  do  by  the  court,"  mean  that  the  refusal  or 
neglect  shall  be  a  refusal  or  neglect  to  file  a  schedule 
which  the  party  has  been  directed  to  file,  by  an  order 
made  subsequently  to  the  passing  of  the  11  &  12  Vict 
c.  7.^  or  whether,  the  gaoler,  finding  him,  at  the  time 
that  act  passed,  in  the  position  of  having  been  guilty  c 
the  particular  default,  is  not  justified  in  placing  him 
amongst  the  prisoners  of  that  class,  without  waiting  for 
a  second  order.     I  see  nothing  in  the  insolvent  act 
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1850.      rendering  it  necessary  for  the  court  to  make  anj  second 
order:  and  I  cannot  conceive  that  the  legialatiirey  in 

^^A^  passing  a  statute  having  for  its  object  the  daasification 
AxncRsoN.  only,  and  not  the  punishment^  of  prisoners,  should  have 
contemplated  the  necessity  of  bringing  up  a  prisoner, 
and  a  second  time  ordering  him  to  do  that  which  he 
had  already  been  fruitlessly  ordered  to  do.  If  they 
had  so  intended,  they  would  doubtless  have  said  it  in 
plain  and  explicit  terms.  It  appears  to  me  ihat»  Mr. 
Stecid,  is  a  person  in  the  condition  contemplated  by  the 
statute,  of  having  refused  or  neglected  to  file  a  schedule 
when  ordered  so  to  do  by  the  insolvent  court;  and, 
therefore,  that  he  has  properly  been  removed  to  that 
part  of  the  Queen's  prison  irom  which  he  seeks  to  be 
relieved.  Whether  the  insolvent  court  had  or  had  not 
power  to  make  a  second  order,  it  is  immaterial  iPor  us 
to  consider,  inasmuch  as  I  think  that  none  was  necessary. 

The  rest  of  the  court  concurring. 

Petition  dismissed. 

Watson  asked  for  the  costs  to  which  the  keeper  of 
the  prison  had  been  put  in  opposing  the  petition. 

Wilde,  C.  J.  Applications  of  this  sort  ought  not  to 
be  made,  except  upon  reasonable  grounds.  As  it  does 
not  appear  to  the  court  that  there  was  reasonable 
ground  for  complaining  of  the  conduct  of  the  gaoler 
Lere,  we  think  the  prisoner  ought  to  bear  the  costs  of 
his  speculative  attempt. 

Petition  dismissed  with  costs. 
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Dye  v.  Bennett. 

Jan.  28. 

j^UNTJERy  on  a  former  day  in  this  term,  obtained  Disunce,  and 
a  rule  calling  upon  the  plaintiff  to  shew  cause  ^®  «nialliiess 
Trhy  a  writ  in  the  nature  of  a  mandamus  should  not     ^  ^hi- ^ 
issue,  directed  to  the  chief  justice  and  the  other  judges  tiff's  claim, 
of  the  Supreme  Court  of  Judicature  at  Sydney^  in  ^^^J^^^r 
New  South  Wales f  commanding  them  to  hold  a  court  refusing  a  writ 
for  the  examination  of  John  Spinks  and  such  other     ^«  nature 
witnesses  on  behalf  of  the  defendant  in  this  cause,  and  for^the' 
for  receiving  other  proofs  therein,  pursuant  to  the  examination 
statutes  for  that  purpose  made  and  provided  (a),  as 
may  be  within  the  juris>diction  of  that  court,  and  to  behalf  of  tiie 
perform  all  such  mattci-s  and  things  as  by  the  direc-  defendant, 
tions  of  the  said  statutes  were  required ;  and  why  the  \  w  ^.  c 
depoeitions  to  be  thereupon  taken,  should  not  be  trans- 
mitted, under  the  seal  of  th6  said  court,  to  the  masters 
of  this  court ;  and  why  the  trial  of  this  cause  should 
Xiot  be  postponed  until  the  return  of  the  said  writ,  or 
Until  the  court  shall  otherwise  order. 

The  motion  was  founded  upon  the  affidavits  of  the 
^lefendant  and  his  attorney       which  stated  that  the 
Action  was  brought  for  the  recovery  of  69/.  13«.  8cf., 
^he  balance  alleged  to  be  due  from  the  defendant  to 
'tiie  plaintiff,  for  wages  as  mate  of  the  ship  Countess  of 
JTarbcrough;  that  issue  was  joined  on  the  27th  of 
JOecemher  last,  and  notice  of  trial  given  for  the  sittings 
mfter  this  term ;  that  John  Spinhs^  an  officer  in  Her 
Majesty's  Customs  at  Sydney^  in  New  South  Wales, 


(a)  13  G.S.  C.69.,  as  to        (b)  See  Healy  t.  Young, 
India,  extended,  by  1  [T.  4.     an r^.  Vol.  II.  p.  702. . 
c.  22.,  to  all  the  colonies. 
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nersleyj  the  a£Sdavit  did  not  give  the  name  of  a  single  18d0i 

witnew,  nor  did  it  even  state  that  the  defendant  be-   

Beved  tliere  were  persons  at  Bombay  who  could  give 

evidence  in  her  favour.    Ilere,  however,  the  affidavits  Bennett. 
present  all  that  the  court  has  ever  required.    Let  the 
writ  be  returnable  on  the  18  th  o(  November  next 

The  rest  of  the  court  concurring, 

Bule  absolute  accordingly. 


Gadsden  v.  McLean. 

Jan.  31. 

^  WRIT  of  summons  having  issued  against  the  A  capias  la 

defendant  at  the  suit  of  the  plaintiff,  in  an  "^5^''*°^",^ 

Able  to  hold 

tttion  on  jn'omiseSy  a  judge's  order  for  a  capias  to  hold  the  the  defendant 

defendant  to  bail,  under  the  1  &  2  Vict.  c.  1 10.  s.  3.,  ^  in 

•  flction  \)Y 

Was  obtuned^  upon  an  affidavit  by  the  plaintiff,  to  thci  ^j^^  indorsee 


effect :  —  of  a  bill  of 

That  this  action  is  brought  to  recover  compensation  ^^^^^  against 
,  ^  ^  ^  the  master  of 

in  damages  from  the  defendant  for  the  loss  sustained  by  the  vessel,  for 

thia  deponent  under  the  circumstances  hereinafter  men-  *  deceit  in  the 

tioned:  that  this  deponent,  on  the  19th  of  September,  in^ihe*^bS*^*^" 

1849,  entered  into  a  contract  in  writing  with  Thomas  of  lading 

Mdladew,  as  agent  of  James  Scotland,  of  Memel,  mer-  ^i^^thaf  the 

dumt,  for  the  purchase  of  about  3000  qrs.  of  good-  goods  were 

eonditioned  oats,  at  9^.  Zd.  per  quarter,  free  on  board  "  shipped  in 

ffood  order 

tXMemel :  that,  accoixiing  to  the  custom  of  merchants  ^nd  well 
in  the  said  trade;  this  deponent  was  to  pay  for  the  oats  conditioned.** 
to  be  shipped  in  pursuance  of  the  said  contract  of  Q^dT^abail- 
porchase,  by  accepting  the  seller's  drafts  to  be  drawn  bond,  which 

had  been 

tafcoi  voder  a  judge*s  order  to  hold  to  bail  in  snch  an  action,  to  be  delivered  up 
to  be  canceUed. 
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1850.      upon  bim^  on  receipt  of  a  bill  of  lading  for  the  oata 

  shipped  according  to  the  said  contract :  thaty  in  pnr- 

Gadsden  Buance  of  the  said  contract,  and  accor^Ung  to  the  afore- 
M'Lbax.  custom  of  merchants,  this  deponent  was  called 

upon  hj  the  said  TTiom<is  Melladew,  as  the  agent  of 
the  said  James  Scotland^  the  seller  of  the  said  oats,  to 
accept  four  bills  of  exchange,  amounting  together  to 
the  sum  of  718/.  lis.,  drawn  by  the  said  James  Seoi* 
land  upon  this  deponent,  bearing  date,  respectively,  the 
19th  of  November,  1849,  and  payable  at  eight  days 
after  date  thereof  respectively,  upon  a  bill  of  lading 
being  produced  to  this  deponent  as  the  bill  of  lading 
of  the  pretended  shipment  of  part  of  the  oats  sold  to 
this  deponent  under  the  said  contract,  and  which  was 
signed  by  the  above-named  defendant  as  the  master  of  * 
the  ship  Mercury,  and  of  which  the  following  is  a 
copy :  — 

"  Shipped,  by  the  grace  of  God,  in  good  order  ondT' 
toell'Conditioned,  by  Mr.  J.  Scotlknd,  in  and  upon  th^ 
good  ship  or  vessel  called  the  Mercury,  whereof  im 
master,  under  God,  for  this  present  voyage,  A.  M^LeoM^ 
and  now  riding  at  anchor  in  this  harbour,  and,  by  God'ff 
grace,  bound  for  London,  to  say,  1563,  fifteen  hundred 
and  sixty-three  quarters  of  oats,  being  marked  and 
numbered  as  in  the  margin,  and  are  to  be  delivered,  in 
the  like  good  order  and  welUcondilioned,  at  the  aforesaid 
port  of  London,  the  act  of  God,  the  Queen's  enemies 
fire,  and  all  and  every  other  dangers  and  accidents  of 
the  seas,  rivers,  and  navigation  of  whatever  nature  or 
kind  soever,  save  risk  of  boats,  so  far  as  ships  are 
liable  thereto,  excepted,  unto  order,  or  to  assigns,  he 
or  they  paying  freight  for  the  said  goods  as  per  charter- 
party,  with  primage  and  average  accustomed :  In  wit- 
ness whereof,  the  master  or  purser  of  the  said  ship  hath 
affirmed  to  three  bills  of  lading,  all  of  this  tenor  and  date, 
the  one  of  which  three  bills  being  accomplbhed^  the 
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other  two  to  stand  void:  And  so  God  send  the  good  -1850. 

ship  to  her  desired  port  in  safety.   

Memel,  N(w.  19. 1 849.  GAMOEif 
(Signed)    Alex,  McLean,  Master.  M'LEAir. 
(Indorsed)    James  Scotland,  Nov.  19.  1849." 
That  this  deponent  was  induced  so  to  accept  the  said 
Inlb  of  exchange  by  the  tender  and  delivery  to  him  of 
the  said  bill  of  ladings  and  upon  the  faith  and  reliance 
that  the  oats  therein  acknowledged  by  the  defendant  to 
have  been  received  on  board  his  said  vessel  in  good  order 
and  weD  conditioned,  were  accordingly  in  good  order 
and  well  conditioned  when  shipped ;  and  that,  but  for 
the  delivery  to  him  this  deponent  of  a  bill  of  lading 
containing  such  acknowledgment  of  the  good  order 
and  condition  of  the  oats  when  shipped,  as  aforessdd, 
tins  deponent  wonld  not  have  accepted  the  said  bills  of 
exchange,  or  either  of  them :  that  he,  this  deponent 
duly  paid  the  amount  of  the  said  several  bills  of  ex- 
dumge  so  accepted  by  ^im  as  aforesaid,  to  the  respective 
hoUen  thereof,  when  they  respectively  arrived  at 
matoxity :  that  the  Mercury  arrived  in  the  port  of 
LndaHf  on  the  8th  of  December,  1849  ;  and  that  he, 
this  deponent,  went  on  board  thereof  on  the  lOtb,  and 
inspected  the  said  oats  shipped  on  board  thereof,  which 
ve  mentioned  in  the  said  bill  of  lading,  and  found  the 
nme  to  be  in  a  very  damaged  state,  from  heating: 
that  the  mate  of  the  said  vessel  admitted  to  this 
deponent,  that  the  said  oats  were  in  a  bad  and  heated 
state  when  they  were  received  on  board  the  said  vessel  at 
Memel:  that,  on  the  12th  of  Decembery  the  deponent 
agsun  went  on  board  the  said  ship  Mercury,  and  saw 
the  defendant,  and  spoke  to  him  on  the  subject  of  the 
said  oats,  and  their  damaged  condition,  when  the 
defendant  admitted  that  the  said  oats  were  out  of  con- 
dition when  he  the  defendant  took  them  on  board  his 
vessel,  and  that,  if  he  had  had  a  long  voyage,  the  oats 
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1850.      would  before  arrival  only  have  been  fit  to  be  throwii 

 r      away ;  that,  if  the  said  oats  had  arrived  in  good  ociei: 

^^"2°^  and  well  conditioned,  they  would  have  produced  muck 
M'L|BAK,  an  amount^  by  the  eale  thereof,  after  payment  of  freight 
and  all  expenses,  as  would  have  fully  reimbursed  this 
deponeAtthe  amount  of  the  said  several  bills  >  of  ex- 
change so  accepted  and  paid  by  th^  deponent  m 
payment  of  the  contract  price  for  the  s^  oats  as-afoffH 
said ;  but  that,  this  deponent  had  had  tl^e  said  caiga 
of  oats.  v(dued,  and  that  the  market  value  thereof  in 
their  actual  condition  on  arrival,  was  less,  by  the  aom 
of  27021  and  upwards,  than  the  market  value  of  the 
same  oats  if  in  good  order  and  well  con^tioned:  tl|at» 
by  reason  of  the  premises,  and  under  the  ^circumataiioea 
herein  set  forth,  he,  this  deponent,  had  sustained  dainage 
to  the  amount  of  the  said  sum  of  210L  and  upwaids : 
that  this  deponent  had  caused  payment  pf  his  8ai4 
Qlaim  tpr  be  demanded  from  the  said  defendant,  .bat 
that  he  had  been  unable  to  obtain  payment  of»  or  aatia* 
faction  for  the  same,  or  any  part  thereof:  that  the 
defendant's  said  vessel  was  then  in  the  river  TJtimm, 
and  the  deponent  had  been  informed  by  Mr*  dtatge 
Weddy  of  &c,  merchant,  that  the  defendant  applied  to 
him  to  charter  the  ship  for  Alexandria,  and  which  in* 
formation  the  deponent  verily  believed  to  be  true,  and 
the  deponent  verily  believed  that  the  defendant  wai 
negotiating  a  charterparty  for  Alexandria  aforesaid,  or 
for  some  other  foreign  port,  and  that  the  defendant 
was  then  about  to  take  in  his  ballast,  and  that  the 
ballast  was  then  alongside  the  said  ship,  in  order  that 
he  might  proceed  to  such  foreign  port  as  soon  as  he 
should  have  arranged  the  terms  of  his  charterparty; 
and  the  deponent  verily  believed  that  the  defendant  in- 
tended to  leave  England  in  a  day  or  two,  on  his  said 
voyage,  and  that  he  would  so  quit  England^  unless  he 
were  apprehended  and  held  to  bail :  and  that,  unless 
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the  defendant  were  bo  apprehended  and  held  to  bail, 
the  deponent  would  be  in  great  danger  of  lo(^ng  the 
oompeniation  in  damages  to  which  he  is  advised  he  is 
entitled 'fipom  the  defendant;  and  that  he  had  caused  a 
wiiA  of  aommons  to  be  issued  out  of  this  court  against 
the  defehdaht  at  the  suit  of  him  the  deponent 

The  defendant  Was  arrested  upon  a  capitis  issued 
porsnaiit  to  the  judge^s  order,  on  the  26th  o£  December 
lael^  aad  was  dischai^ed  from  custody  on  the  31st, 
upott  gmag  a  bul-bond  to  the  sheriff. 

/VralM^  on  a  former  day,  obtained  a  rule  caliiflg 
upon  the  plaintiff  to  shew  cause  why  the  ju(^*s  order, 
and  the  eapia$  issued  in  pursuance  thereof,  diould  not 
he  set  -aitide^  and  why  the  buUbond  should  not  be 
dsUvered  up  to  be '  concelled,  on  the  ground  that  the 
affidavit  to  hold  to  bail  disclosed  no  cause  of  action;* 
He  submitted  that  the  bill  of  lading  is  a  mere  contract 
bAween  the  shipper  and  the  ship-owner;  Thompson  v. 
Domii^{a)i  and  that  the  representation  therein  that 
the  goods  are  shipped  in  good  order  and  well  con* 
ditioned,  is  not  a  representation  made  to  an  indorsee, 
whatever  might  be  its  effect  as  between  the  immediate 
parties  to  the  contract. 

BoviU  now  shewed  cause.  The  first  part  of  the  rule 
cannot  be  sustained,  all  the  materials  which  were  beforfe 
the  judge  at  chambers  not  having  been  brought  before 
the  court ;  the  defendant  can  only,  at  the  most,  have 
the  bail-bond  cancelled:  Needham  v.  Bristow.{b)  The 
question  is,  whether  a  good  cause  of  action  appears 
.upon  the  affidavit  upon  which  the  defendant  was  held 
to  bwL    l^MauIcy  J.    Are  we  to  try  the  existence  of  a 

(a)  UM.^W.  405.  (b)  4  Scott,  N.  R.  773., 

1  Dowl  N.  S.  700. 


1850. 
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1850.  cause  of  action,  upon  affidavit?]  There  10  no  dif- 
"  fioultj  as  to  the  property  in  the  goods  pasmng  by 
GAmtDEN  .  indorsement  of  the  bill  of  lading:  the  only  question  is, 
M'Lkak,  whether  the  master  incurs  any  respondbility  when  he 
makes  upon  the  face  of  the  bill  of  lading  a  representar 
tion  which  is  false  in  fact,  and  false  within  his  own 
knowledge.  A  host  of  cases,  from  PasUy  v.  Freeman{a) 
down  to  Langridge  v.  Levy(b)  and  PUmore  v*  Hood{c), 
has  settled  the  grounds  upon  which  an  action  for  de- 
ceit, in  making  &lse  representations,  is  maintainabk. 
Howard  v.  Tucker(d)  has  some  bearing  upon  this  case. 
There,  goods  being  shipped  in  India  for  London,  on 
account  of  a  person  there,  the  bill  of  lading  was 
forwarded  to  him,  and  he  indorsed  it  over  for  value. 
The  bill  of  lading  signed  by  the  captain,  stated  the 
freight  to  have  been  paid  in  Bengal,  but  it  was  found, 
*after  the  above  transfer,  that  the  freight  never  had 
been  piud,  through  the  default  of  the  shipper.  It  was 
held  that  the  ship-owners,  who  detained  the  goods, 
could  not  chum  payment  of  the  freight  from  the  as- 
signees of  the  bill  of  lading.  If,  in  the  present  case, 
the  plaintiff  had  not  been  deceived  by  the  representa- 
tion made  by  the  master,  he  would  not  have  accepted 
the  bills  drawn  on  account  of  the  oats.  [^JFilde,  C.  J. 
The  question  is  whether  the  affidavit  discloses  so  dear 
and  dbtinct  a  cause  of  action,  as  to  justify  the  de* 
Ibndant's  being  held  to  bail]  Enough  is  shewn  upon 
the  face  of  the  affidavit,  to  justify  the  order  (the 
master  having  himself  acknowledged  that  the  oats 
were  in  a  bad  condition  when  shipped),  and  to  cast 
upon  the  defendant  the  necessity  of  applying  for  his 
discharge  under  the  6th  section  of  the  1  &  2  Viet 

(a)  3  T.R.BX.  (c)  5  N.  C.  97m  6  ScfU, 

(6)  QM.SiW.  519  ,  S.  C,  827. 

in  error,  J>vy  v.  Langridge,  (d)  I  B,  S^' Ad,  71^ 
4,M.S^fF.  337. 
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e.110.:  and*  if  eo,  the  affidavita  filed  in  oppoaitibn  to  1850. 

this  rule,  abnodaiitly  answer  the  application.  *  — 

Gaosdbn 
«» 

Channellf  Serjt,  and  Prentice^  cantrit,  were  not  called  M^Lkan*. 
upon. 


Wilde,  C.  J.  The  court  is  of  opinion  that  the 
aiSdavit  upon  which  the  order  for  the  capias  in  Una 
ease  ksned,  does  not  disclose  any  good  cause  of  action. 
The  ground  of  the  action  is  said  to  be  fraud ;  but,  to 
constitute  fraud,  it  would  be  necessary  to  shew  that 
the  master  had  knowledge  of  the  unsound  state  of  the 
oats  when  they  were  shipped.  All  that  the  affidavit 
^states  in  support  of  that  charge,  is,  a  conversation  into 
wiuch  the  master  seems  to  have  been  not  very  £urly 
cntxapped.  Upon  the  whole,  we  think  that  remedy 
enough  will  be  given  to  the  defendant,  by  ordering  the 
bdl-bond  to  be  delivered  up  to  be  cancelled,  without 
«oet8. 

Bule  absolute  accordingly. 


William  Robinson  v.  Edward  Francis  Bub* 
BiDGE  (sued  as  Edward  Francis  Burbridoe) 
and  Thomas  William  O'Keefe. 

Jan.  51. 

^JUDGMENT  having  been  signed  on  the  25th  of  It  is  no  ob- 

May,  1849,  agwnst  «  Edward  Francis  Burbridge,  j^^^^*^"  »» 
.      -  n  .1.11     order  nisi  to 

nnd  another,  upon  a  warrant  or  attorney,  m  which  the  charge  stock, 

defendants  were  described  as    Edward  Francis  Bur^  pursuant  to 

the  I  &  2 

yid.  e,  110  ««.  14,  15.,  that  it  calls  upon  the  judgment-debtor  to  ^hcvr  cause 
49ift  a  day  certain* 

XOh.  IX.  —  C.  B.  U 
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I860. 
«. 

BORBIDOB. 


biJffe  aad  Thomas  WiUiam  O'Kmfe^  the  foUoWbig- 
order  was  obtained  sx  parte,  in  porioanoe  <lf  th^ 
1  &  2  Vkt  c.  110.  ss.  14, 15. :  — 


V. 

Edward  Francis 
BuMdge,  lued  as 
J^dward  Francis 
BufMdge,  and 
nomas  WUUam 


tTpon  reading  the  affidavit  o^^the^ 
plaintiff,  I  do  order,  that,  unless  cause 
be  shewn  to  the  contrary  befpre  lae, 
or  such  other  judge  as  shall, be m.f^ 
tendance  at  the  judgeii'  q^ifunb^nii. 
BoUs  Gardens,  Chancpy  XfnCf  on 
Jlfoft^ay,  the  14th  of  January  instant,  at  3.  .. o'clock^ 
in  the  afternoon,  by  the  defeqdaqt  Burbidge, 
attorney  or  agent,  that  the  sum  of  27,064/.  .I64;  lli^., 
Bank  3  per  cent.  Annuities,  remaining  on  tliQ  oiiedit 
o£  the  cause  of  Burbidge  v.  Burbidge,  pendipg  in  ihe^ 
high  court  of  Chancery,  in  the  name  of  the  .  Aopooi^-. 
tant-General  of  that  court,  "  The  I*^gacy ,  AcpooiiJ^'*^ 
shall  be,  and  shall  in  the  meantime  stan^j,  chai^^psdj 
with  the  payment  of  the  sum  of  4000/.  to  the  plaii^ti^^ 
being  the  amount  for  whidi  judgment  has  been  re- 
covered in  this  cause,  and  3£  lOs.  costs,  and  interest 
thereon,  pursuant  to  the  statute  1  &  2  Vict  c  110. 
"  Dated,  the  3rd  day  of  January,  18.50. 

«  T.  N.  Talfourd.'' 

On  the  5th  of  January,  Burbidge's  attorneys  gave 
notice  to  the  plaintiff's  attorney  that  they  would 
attend,  by  counsel,  on  the  9th,  at  12  o'clock  at  noon,  to 
shew  cause  against  the  above  order.  The  plaintiff's 
attorney  declining  to  attend  on  the  9th,  pursuant' to 
this  notice,  Burbidge  appeared  by  counsel  on  that 
day  before  Maule,  J.,  for  the  purpose  of  shewing^ 
cause;  but  that  learned  judge  declined  to  hear  him: 
and,  on  the  14th,  the  original  order  of  the  3rd  was 
made  absolute,  no  one  appearing  to  oppose  it.  On  the 
16th,  these  two  orders  were  made  a  rule  of  court.  On 
the  21st, 
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WhaktUyy  on  behalf  of  BurbUgty  obtained  a  rule  nisi 
to  set  attde  the  above  orders  and  mle  of  eonrt,  with 
cotta^  on  the  gromiday  that  there  was  no  raeh  judg- 
ment as  that,  mentioned  in  the  first  order,  and  that 
the  osder  did  not  comply  with  the  statote. 

Mumfrey  now  shewed  cause.  This  court  has  Ho 
jnriacBetian  in  the  matter,  be  the  order  as  bad  as  it 
may.  In  WUhamy.  Lynch  {a\  a  judge  at  chambers 
haying  made  an  order  charging  an  annuity  payable  out' 
of  the  soitors'  fiind,  by  order  of  the  lord  chancellor, 
in  pvttvoaiice  of  the  provisions  of  the  46  G.  3.  c.  128., 
the  court  of  Exchequer,  considering  it  doubtful  whe- 
ther  or  not  the  jndge*s  order  was  valid,  refused  to  set 
it  ande,  as^  bjr  so  doing,  they  would  deprive  the  party 
of  the  r%ht  <rf  appeal  {^CreifwelU  J.  The  conclusion 
yoB  &mw  from  that  case,  is  not  warranted  by  the 
judgment  of  the  court.  Mauky  J.  Mr.  Baron  Parke 
exprandy  says  that  the  court  has  a  general  jurisdiction, 
unless  there  be  something  in  the  context  that  is  repug- 
nant to  that  construction.]  At  all  events,  there  is  no 
ground  for  setting  aside  the  order  in  question.  [The 
court  called  on 

Hanyman  to  support  the  rule.  The  order  was  clearly 
l)ad.  There  is  no  judgment  in  a  cause  intituled  as  the 
judge's  order  is  intituled :  and  these  orders,  being  in  the 
Dsture  of  writs  of  execution,  must  correspond  with  the 
judgment.  The  cases  of  Reeves  v.  Slater  (i),  Fisher  v. 
Maynay  (c),  Tagg  v.  Simmonds  (d),  shew  how  strict  the 
practice  is  in  this  respect. 

The  learned  judge  had  no  authority  to  make  the 
order  in  the  form  in  which  it  is  framed:  instead  of 

(a)  1  Ex<A.  Sgi.  (c)  iD.SsL.  40. 

(6)  IB.SfC.  486.   1  3f.  4-        (d)  4fD.S^L.  582. 
R.  265. 

U  2 
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]  8dQ.  llmitiDg  the  defendant  to  a  particular  day  for  shewing 
"  cause,  he  should,  according  to  the  words  of  the  15th 

IloBKxsoN  gg(5tion,  have  aflTorded  him  the  opportunity  of  coming  to 
BiJRBiDGE.  shew  cause  at  any  time  within  a  given  period, — "  within 
a  month,**  or  '^.within  six  calendar  months,**  as  in  Fowldr 
V.  Churchill  (a)  and  Morris  v.  Manesty.  (i)  That  the 
court  has  jurisdiction  to  entertain  an  application  of  diis 
sort,  is  clear,  from  Brown  v.  Bamford{c)  mi  WiAam 
Lynch  ;  though,  in  the  latter  case^  some  membera  of 
the  court  express  themselves  very  guardedly. 


Wii.DE,  C.  J.  I  am  of  opinion  that  this  rule  alumU 
be  discliarged.  It  seems  to  me  that  no  suffident  dgeio^ 
tion  to  the  order  of  my  brother  Talfourd  has  beeoi 
pointed  out  The  statute  which  authorises  the  making 
these  orders  for  charing  stock  provides,  that,  unleoB 
the  judgment-debtor  shall,  within  a  time  to  be  mentiomed 


(a)  11  M.Si  W.srj. 

(h)  7  0.-B.674. 

(e)  9  M.  A  W.  42. 

{d)  The  14th  section  of  the 
1  &  S  Vict.  e.  no.  enacts, 
''that,  if  any  person  against 
whom  any  judgment  shall  have 
been  entered  up  in  any  of  Her 
Migesty's  superior  courts  at 
WefimiMter,  shall  have  any 
goverament  stock,  funds,  or 
annuities,  or  any  stock  or  sbares 
of  or  in  any  public  company  in 
England  (whetlier  incorporated 
or  not),  standing  in  his  name, 
in  his  own  right,  or  in  the  name 
of  any  person  in  trust  for  him, 
it  shall  be  lawful  for  a  judge 
of  one  of  the  superior  courts, 
on  the  application  of  any  judg- 
ment^creditor,  to  order  that 
such  stock,  funds,  annuities, 
or  shares,  or  such  of  tliem,  or 
such  part  thereof,  respectively, 
as  he  shall  think  fit,  shall  stand 


charged  with  the  pa3nii«fit  of 
the  amount  for  which  judgment 
shall  have  been  so  reooreved, 
and  interest  thereon  ;  and  audi 
order  shall  entitle  the  judgment* 
creditor  to  all  such  remedict  as 
he  would  have  been  entitled  to, 
if  such  charge  had  been  made 
in  his  favour  by  the  judgmenU 
debtor:  provided  that  no  pio» 
ceedings  shall  be  taken  to  have 
the  benefit  of  such  charge,  until 
after  the  expiration  of  six 
lendar  months  from  the  date  of 
such  order." 

And  section  J  5  ,  in  order 
to  prevent  any  person  against 
whom  judgment  shall  have  been 
obtained,  from  transferring,  re- 
ceiving, or  disposing  of  any 
stock,  funds,  annuities,  or  aharea 
hereby  authorised  to  be  charged 
for  the  benefit  of  the  judgment- 
creditor,  under  an  onler  of  a 
judge,"  further  enacts  ''that 
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m  such  order,  shew  to  a  judge  of  one  of  the  superior 
oonrta  sufficient  cause  to  the  contrary,  the  said  order 


every  order  of  a  judge  charging 
any  gOTemment  stock,  funds, 
or  aDnuitles,  or  any  stock  or 
iharei  in  any  pnUic  company, 
imder  thia  act,  shall  be  made, 
m  the  first  instance,  ex  parte, 
and  withoat  any  notice  to  the 
judgment-debtor,  and  shall  be 
an  order  to  ahew  cause  only ; 
and  sttdi  order,  if  any  govern- 
ment itod^  funds,  or  annuities, 
standing  in  the  name  of  the 
judgment-debtor,  in  his  own 
fight,  CNT  in  the  name  of  any 
penon  in  trust  for  him,  is  to 
be  aflceted  by  such  order,  shall 
restrain  the  governor  and  com- 
pany of  the  Bank  of  England 
fnm  permitting  a  transfer  of 
andi  atock  in  the  mean  time 
and  until  such  order  shall  be 
made  ahsolute  or  ducharged; 
and,  if  any  stock  or  shares  of 
or  in  any  public  company, 
standing  in  the  name  of  the 
Judgment-debtor,  in  his  own 
right,  or  in  the  name  of  any 
jieraott  in  trust  for  him,  is  or 
mte  to  be  affected  by  any  such 
order,  ahall,  in  like  manner, 
mtrain  sudi  company  from 
permitting  a  transfer  thereof ; 
and  that,  if,  after  notice  of  such 
order  to  the  person  or  persons 
to  be  restrained  thereby,  or,  in 
ease  of  corporations,  to  any  au- 
thorised agent  of  such  corpora- 
tion, and  before  the  same  order 
dull  be  discharged  or  made 
absolute,  such  corporation,  or 
person  or  persons,  shall  permit 
any  such  transfer  to  be  made, 
then,  and  in  such  case,  the 
ewporatbn  or  person  or  persons 
so  permitting  such  transfer, 
shall  be  liable  to  the  judgment- 


creditor  for  the  value  or  amount 
of  the  property  so  charged  or 
so  transferred,  or  such  part 
thereof  as  may  be  sufficient  to 
satisfy  his  judgment ;  aud  that 
no  disposition  of  the  judgment- 
debtor  in  the  mean  time  shall 
be  valid  or  efiectual  as  against 
the  j udgmen t  -  creditor ;  and, 
further,  that,  unkee  the  Judg* 
mefU'd^tar  shall,  within  a  time 
to  be  mentioned  in  such  order, 
shew  to  a  judge  of  one  qf  the 
superior  courts  sufficient  cause 
to  the  contrary,  the  said  order 
shall,  after  proof  of  notice 
thereqf  to  the  judgment'debtor, 
his  attorney  or  agent,  be  made 
absolute:  provided,  that  any 
such  judge  shall,  upon  the  ap- 
plication of  the  judgment- 
debtor,  or  any  person  interested, 
have  full  power  to  discharge  or 
vary  such  order,  and  to  award 
such  costs,  upon  such  applica- 
tion, as  he  may  think  fit.** 

And  see  the  3  &  4  Vict, 
c,  82.  s,  I,,  which,  reciting  the 
I  &  2  Fiat.  c.  110.  s.  14.,  and 
that  doubts  have  been  enter- 
tained whether  the  said  provi- 
sions extend  to  the  cases  herein- 
after mentioned,"  declares  and 
enacts  that  the  aforesaid  pro- 
visions of  the  said  act  shall  be 
deemed  and  taken  to  extend  to 
the  interest  of  any  judgment- 
debtor,  whether  in  possession, 
remainder,  or  reversion,  and 
whether  vested  or  contingent,  as 
well  in  any  such  stock,  funds, 
annuities,  or  shares  as  aforesaid, 
as  also  in  the  dividends,  in- 
terest, or  annual  produce  of 
any  such  stock,  funds,  an- 
nuities, or  shares ;  and,  when- 
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sball,  after  proof  of  notice  thereof  to  the  jadgment- 
debtor,  his  attorney  or  agent,  be  made  absolute.  It  is 
contended  that  the  proper  construction  of  thb  provision 
is,  that  the  order  shall  mention  a  certiun  space  of  time 
for  shewing  cause,  and  that  it  is  open  to  the  defendant 
to  come  in  and  shew  cause  at  any  moment  he  pleaaeB, 
within  that  interval.  The  proposition  is  perfectly  mh 
malous :  the  great  inconvenience  that  would  result  from 
such  a  consfaruotion,  accounts  for  its  never  havii^bMi 
suggested  before.  The  obvious  meaning  of  the  statute 
.is,  that  the  order  shall  provide  for  cause  beii^  ahewn 
within  a  certain  and  reasonable  period ;  and,  acoordis^ 
to  the  invariable  practice  of  the  courts,  such  time  mvygt 
be  a  fixed  time.  If  the  time  limited  be  an  inconvemmt 
one,  the  proper  course  for  the  defendant  to  adopt,  is,  to 
apply  to  the  judge,  upon  a  statement  of  the  drcumataaoef, 


ever  any  rach  judgment-debtor 
shall  have  any  estate^  rights 
title,  or  interest,  vested  or  con- 
tingent, in  possession,  re- 
mainder, or  reversion,  in,  to, 
or  out  of  any  such  stocks,  fands, 
or  annuities  or  shares  as  afore- 
said, which  now  are  or  shall 
hereafter  be  standing  in  the 
name  of  the  acconlitant-general 
of  the  court  of  Chancery,  or 
the  accountant-general  of  the 
court  of  Exchequer,  or  in,  to, 
or  out  of  the  dividends,  interest, 
or  annual  produce  thereof,  it 
shall  be  lawful  for  such  judge 
to  make  any  order  as  to  such 
stock,  funds,  annuities,  or, 
shares,  or  the  interest,  dividends, 
or  annual  produce  thereof,  in 
the  same  way  as  if  the  same 
had  been  standing  in  the  name 
of  a  trustee  of  such  judgment- 
debtor:  Provided  always,  that 
no  order  of  any  judge  as  to  any 
stock,   fimds,    annuities,  or 


shares  standing  In  Uie  name^f 
the  accoantaat-general  of  die 
court  of  Chancery,  or  die'ae- 
oountant-general  of  Ihe  mat 
of  Exchequer,  or  as  to  liie  in- 
terest, dividends,  or  anmud 
produce  thereof,  shall  prevent 
the  governor  and  company  of 
the  Bank  of  England,  or  an^ 
public  company,  flrom  permk- 
ting  any  transfer  of  such  slod^ 
fhnds,  annuities,  or  ahtics;  or 
payment  of  the  interest^  di- 
vidends, or  annual  paymeBts 
thereof,  in  such  manner  as  Ae 
court  of  Chancery  or  the  ooitrt 
of  Exchequer  respectively  may 
direct,  or  shall  have  any  gitatu 
effect  than  if  sadi  debtor  bad 
charged  such  stock,  fbnda,  an- 
nuities, or  shares,  or  the- in- 
terest, dividends,  or  annual  pr^ 
dttoe  thereof,  in '  fkvou*  of  die 
judgment-creditM*,  with  the 
amoont  of  the  sum  to- be  ttMB-> 
tioned  in  sudi  order." 
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o  Taiy  his  order  in  that  respect, — that  being  a  power  1850. 

rldch.the  judge  poeaeeses^  in  all  cases,  by  the  practice  of  — — 

Ike  eourt   If  the  judge  i-efuaes  to  vary  the  order,  I 

ypcehend  it  is  competent  to  the  judgment-debtor  to  BnaaiDaB. 

ppeal  to  the  court    Now,  what  has  the  party  done 

lera?    The  time  mentioned  in  my. brother  Talfourd*6 

mrder  for  cause  to  be  shewn,  being  the  14th  o£  January, 

iha  judlgmentrdebtor  appears,  by  counsel  before  another 

Mrnfd.  jtidge  on  the  9th,  and  asks,  not  to  have  the 

f>»^«fi>  order  varied,  but  to  be  permitted  to  shew  cause 

es  parUf   l%e  learned  judge,  however,  declined  to  hear 

him.    Instead  of  coming  to  the  court  to  complain  of 

that  refusal,  or  (which  would  probably  have  been  the 

better  oowse)  going  to  my  brother  Talfourd,  and  asking 

him  to  vary  hb  order,  the  judgment-debtor  lets  the 

time  for  shewing  cause  go  by,  and  then  comes  here  to 

complain  that  the  order  did  not  comply  with  the  terms 

of  the  statute.  I  think  he  has  not  succeeded  in  shewing 

any  iiiipropriety  in  the  order,  or  that  any  injustice  has 

been  done.    The  objection  is  one  of  a  strictly  technical 

nature,  and  should  be  made  out  very  clearly.    I  think 

my  brother  Mauk  did  perfectly  right  in  refusing  to 

aDow  cause  to  be  8he>vn  at  any  other  time  thah  that 

mentioned  in  the  order.    And,  moreover,  I  think  the 

order  was  strictly  in  conformity  with  the  act. 

There  is  no  pretence  for  the  other  objection.  The 
judgment  appears  to  have  been  properly  signed  In 
pursuance  of  the  authority  given  by  the  warrant  of 
attorney. 

Maule,  J.  I  entertain  no  doubt  that  the  court  has 
jurisdiction,  whether  in  the  case  of  an  order  nisi  or  an 
order  absolute;  but,  I  agree  with  the  court  of  Ex- 
chequer in  Witham  v.  Lynch,  that,  where  there  is  the 
slightest  doubt,  it  is  better  to  leave  it  to  the  chancellor 
to  decide  it.    There  is  nothing  in  the  16th  section  of 

u  4 
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1850.      the  1  &  2  Vict  c.  110.,  as  I  conceive^  to  shew  that  there 

  is  any  thing  wrong  in  the  frame  of  this  order.    If  it 

lioBiNgoN  Y}sA  directed  cause  to  be  shewn  "  within  next  week,** 
BiiRniDOE.  probably  it  would  have  done  very  welL  Here,  the 
order  is  unless  cause  be  shewn  to  the  contrary  on  the 
14th  of  January  instant."  The  terms  of  thb  order  ex- 
pressly exclude  a  hearing  in  the  interim.  There  is, 
then,  a  regular  order,  calling  upon  the  judgmrat-debtor 
to  shew  cause  on  the  14th.  He  does  not  think  proper 
to  shew  cause  on  that  day :  and  therefore,  I  apprehend, 
the  order  was  properly  made  absolute.  The  party  hai 
let  slip  the  proper  time  for  taking  his  objection. 

C&ES8WKLL,  J.,  signified  his  concurrence  in  the 
reasons  above  given. 

Williams,  J.,  had  gone  to  chambers. 

Bule  discharged,  with  costs,  (a) 

(a)  No  objection  was  taken  before  the  Mute  judge  by  whom 

to  the  order,  on  the  ground,  the  order  is  made,  yet  no  place, 

that,  while  it  contemplates  the  and  apparently  no  time^  it  fixai 

possibility  of  cause  being  shewn  for  that  purpose. 


END  OF  HILARY  TEBM.' 
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l^flatB  Facatton, 

m  TUB 

^  THIBTKENTH  TEAR  OF  THE  REIGN  OF  VICTORIA. 


^TThb  Judges  who  sat  jy  basco  during  this  Vacation, 

WERE  •^MaULE,  J.,  CrESSWELL^  J.,  WiLLIAMS,  J.,  AND 

Taijousd^  J. 


Howard  v.  Shepherd. 


Feb.  16. 


^pHIS  was  an  action  upon  the  case  against  a  ship-  The  indorsee 

owner,  for  the  nonrdelivery  of  goods  pursuant  to     *  ^^^^  ®^ 
certain  biUs  of  lading.  nLn  a^' 

action  upon  • 

the  case  for  the  nou-delivcry  of  the  goods  at  die  port  of  delivery. 
The  declaration  stated,  that  the  defendant  was  owner  of  a  ship  bound  for 
B&nAag,  and  received  on  board  the  same  divers  goods  and  merchandises,  to 
wit,  &C.,  then  shipped  on  board  thereof  by  </.  S,  to  be  carried  by  the  de- 
fendant to  Bombay  for  freight ;  that  the  master  signed  and  delivered  to  J.  S. 
two  bOls  of  lading,  acknowledging  the  shipment  of  the  goods,  and  undertaking  to 
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1850.         The  declaration  stated,  that  theretofore,  and  before 

  the  commlttmg  of  the  grievances  thereinafter  mentioned, 

Howard     ^j^^  defendant  was  a  merchant  and  ship-owner,  and  was 

SucPHKRD.    possessed  of  a  certain  ship  or  vessel  called  the  Sophia 

Moffat^  bound  for  certain  parts  beyond  seas,  to  wit, 

Bombay:   That  thereupon,  to  wit,  on  the  14th  of 

September^  1847,  the  defendant  received  in  and  on  board 

his  sdd  vessel  divers  goods  and  merchandise,  to  wit» 

deliver  them^  at  Bombay^  to  the  order  of  </•  or  to  his  assigns,  for  ootain 
flreight ;  that^  at  the  time  of  the  shipment  of  the  goods^  and  of  the  signing 
and  deUvering  of  the  said  bills  of  lading,  there  wis,  and  is,  a  custom  amoogrt 
merchants,  traders,  and  ship-owners  at  London  and  Bombay^  that,  when 
goods  are  shipped  for  conveyance  on  board  ship  for  freight,  and  for  and 
relating  to  which  goods  a  bill  of  lading  is  signed  and  delivered  to  the  diipper 
by  the  master,  such  goods  are  deliverable  at  the  place  in  that  behalf  therein 
mentioned,  by  the  master,  to  the  6011^  fide  holder,  indorsee,  and  assign  of  the 
bill  of  lading,  on  production  thereof  by  him,  according  to  the  terms  thereof, 
and  that  the  duty  of  the  owner  of  such  ship  by  whose  captain  and  serrant 
such  bill  of  lading  hath  been  so  signed  and  delivered,  is,  to  ddiver  the 
goods,  at  the  said  place,  to  the  bond  fide  holder,  indorsee,  or  assign'  ef  neh 
bill  of  lading,  on  production  thereof  by  him,  according  to  the  terms  thereof; 
that  J,  S,  upon  the  delivery  to  him  of  the  said  bills  of  lading,  bond  JUtf  and 
for  valuable  consideration,  indorsed,  assigned,  and  delivered  the  said,  faiDs  of 
lading  to  the  plaintiff,  as  a  security  for  moneys  advanced  to  J,  IS. ;  that 
the  plaintiff  then  became  and  was,  and  still  continued  to  be,  the  bomA  fifn 
holder  and  indorsee  and  assign  of  the  bills  of  lading,  and  of  the  taid  goiMh^ 
and  lawfully  entitled  to  the  possession  of  the  bills  of  lading  aad  ef  tlwtud 
goods ;  that  the  freight,  &c.,  were  duly  paid  in  London ;  that  the  abip  ^nfled 
for  Bombay  with  the  goods  on  board,  and  it  became  the  duty  of  the  defiendant, 
according  to  the  terms  of  the  bills  of  lading,  and  the  custom,  to  deliver  the  goods 
to  the  bond  fide  holder  and  indorsee  and  assign  of  the  said  biUs  of  lading, 
according  to  the  terms  of  the  said  bills  of  lading  and  the  custom  of  merdiants  in 
that  behalf;  yet,  that,  although  the  ship  arrived  at  Bombay having  the  goods 
on  board,  and  although  the  plaintiff  was  the  6091^  fide  holder  and  indorse^  and 
kwlnlly  entitled  to  the  said  bills  of  lading,  and  was  the  assign  of  the  said  bills 
of  lading,  and  of  the  said  goods,  according  to  the  terms  of  the  said  biHa  of 
lading^  and  according  to  the  custom  of  merchants  in  that  behalf,  and  kurftftj 
entitled  to  the  possession  of  the  goods,  on  production  of  the  said  hiUa#f  ladi^ 
the  defendant,  wrongfully,  and  contrary  to  the  terms  of  the  said  bills  of  Jadinfj^ 
and  contrary  to  his  said  duty,  and  to  the  custom  of  merchants  in  diat  behatti 
ddivered  the  goods  to  other  persons,  to  the  plaintiff  unknown,  not  being  the 
bond  fide  holders  or  indorsees  or  assigns  of  the  said  bills  of  lading,  and  not  to 
the  plaintiff,  or  any  person  on  his  behalf,  —  whereby  tfie  goods  were  loat  tor  the 
plaintiff,  &&:  — 

Held,  that  the  declaration  was  bad  in  substance,  — bad,  as  a  dedantioar  & 
ease,  as  fbanded  upon  a  supposed  breadi  of  duty  arising  out  of  m  tfutftiaci 
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xhitty  casks  of  cochineal,  then  shipped  on  board  dierebf 
by  one  George  Rennie,  to  be  bj  the  said  defendant 
earned  in  his  said  vessel  to  Bombay  aforesaid,  for  certain 
fiteight,  moneys,  and  reward  to  be  piud  to  the  defendant 
in  that  behalf :  That  thereupon,  and  upon  the  shipment 
of  the  said  goods  and  merchandise,  one  Henry  Poole^  as 
master  and  captun,  and  then  being  master  and  captain, 
of 'die  said  Vessel  for  the  said  voyage,  and  the  servant  of 
the  said  defendant  in  that  behalf,  and  by  him  then  duly 
authoiisdl  in  that  behalf,  signed  and  delivered  to  the 
said  George  Renniey  divers,  to  wit,  two,  bills  of  lading  of 
and  relating  to  the  said  goods  and  merchandise,  and  by 
wUoh  said  bills  of  lading  the  defendant,  to  wit,  by  his 
sttd  detain,  acknowleged  the  shipment  of  the  said 
goods  and  merchandise  on  board  of  the  said  vessel,  and 
undertook  to  deliver  the  same  at  Bombay  aforesaid,  to 

not  by  kw  transferable ;  and  bad  as  a  count  in  trover,  as  it  did  not  allege  a  oon- 
venioa,  or  atate  any  facta  which  amounted  to  a  conversion. 

TIm  defendant  pleaded^  that «/.  S,  was  the  agent  of  If.  &  Co.,  merchants  at 
Jfftij^  and  in  the  habit  of  receiving  consignments,  and  purchasing  goods  in 
Lwidm  on  their  account ;  that  the  plaintiff  was  employed  by  «/.  S.y  as  a  broker, 
to  pwrfbiii  and  ship,  and  did  purchase  and  ship^  the  goods  in  question  for  M. 
8c  Go.p  in  J.  S,'s  name,  under  the  bills  of  lading  in  the  declaration  mentioned ; 
that  the  plaintiff  sent  an  invoice  to  J«  5.,  and  gave  him  notice  of  the  shipment, 
in  order  that  he  might  advise  3f.  &  Co.  of  ^e  purchase  and  shipment^  and 
tnnamit  them  a  copy  of  the  invoice,  —  which  invoice  J,  S.  did  send  out 
to  If.  &  Co.,  with  a  letter  of  advice  of  the  shipment ;  that,  upon  the  shipment, 
die  bills  of  lading  were  delivered  by  the  master  to  the  plaintiff  as  agent  for 
^.  8. ;  that  the  plaintiff  did  not  ddiver  the  bills  of  kding  to  J,  S.,  nor  did 
be  tranamii  the  same,  or  suffer  J.  S.  to  transmit  them,  to  M.  &  Co.  ;  but 
that  he,  after  the  ship  had  proceeded  on  her  voyage  with  the  goods  on  board, 
ftmdnlently  procured  J,  S.  to  indorse  the  bills  of  lading,  for  the  purpose  of 
Muing  a  debt  alleged  to  be  due  from  J,  S.  to  the  plaintiff ;  that,  upon  the 
ddp'a  anival  at  Bombay,  the  master,  during  the  space  of  four  months,  used  all 
reawnafale  diligence  to  discover  the  holder,  indorsee,  or  assign  of  the  bills  of 
kAnf,  bat  was  unable  to  do  so,  and  there  was  during  all  that  time  no  person 
Mdj  at  Bombay  to  produce  the  bills  of  lading,  and  receive  the  goods ;  and  that, 
at  the  eipiration  of  that  time,  the  vessel  being  about  to  leave  Bombay,  and  Jf. 
&  Ca  producing  the  invoice  and  letter  of  advice  of  the  shipment  so  sent  to  them 
by  S.,  and  demanding  the  goods,  the  master  delivered  the  goods  to  If. 
&Co.:  — 

Hdd,  that  the  plea  was  bad. 


1850. 

HOWAKD 
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the  order  of  the  said  George  Rennie,  or  to  his  asagns, 
for  certain  freight  in  that  behalf,  according  to  the  terma 
of  the  said  bills  of  lading, —  and  which  said  bilk  of 
lading  were  and  are  in  the  words  and  figures  following, 
to  wit,  Shipped,  in  good  order  and  well  contUdoned, 
hy  George  Rennie,  in  and  upon  the  good  ship  called 
Sophia  Moffat,  whereof  is  master  for  this  present  TC^rage 
Henry  Poole,  and  now  riding  at  anchor  in  the  jfcxi  {j£ 
London,  and  bound  for  Bombay,  to  say,  twenty-seveii 
casks  merchandise,  being  marked  and  numbered  as  in 
the  margin,  and  are  to  be  delivered  in  the  like  good 
order  and.  well  conditioned,  at  the  aforesud  port  of 
Bombay  (the  act  of  God,  the  Queen's  enemiea^  fire, 
and  all  and  every  other  dangers  and  accidents  of  the 
seas,  rivers,  and  navigation,  of  whatever  nature  and 
kind  soever,  excepted),  unto  order  or  his  as^ns. 
Freight  for  the  said  goods  to  be  paid  in  London^  lost  or 
not  lost,  with  primage  and  average  accustomed.  In 
witness  whereof,  the  master  or  purser  of  the  sud  ship 
hath  affirmed  to  four  bills  of  lading,  all  of  this  tenor 
and  date,  the  one  of  which  bills  being  accomplished,  the 
other  three  to  stand  void.  Dated,  in  London,  the  14th 
of  September,  1847.  Contents  unknown.  U.  JPookJ* 
And  the  other  of  the  said  bills  of  lading  was  and  is  in 
the  words  and  figures  following,  to  wit,  [setting  out  the 
second  bill  of  lading,  which  was  for  three  casks  of 
merchandise  :  That  the  said  goods  and  merchandise 
in  the  said  bills  of  lading  mentioned  were  and  are  the 
goods  and  merchandise  so  shipped  in  the  defendant's 
said  vessel,  to  be  carried  to  Bombay  for  reward  and 
freight,  as  aforesaid :  That,  before  and  at  the  time  of 
the  shipment  of  the  said  goods  and  merchandise,  and  of 
the  signing  fgid  delivering  of  the  said  bills  of  lading,  and 
continually  thenceforward  to  the  time  of  the  conunittiog 
by  the  defendant  of  the  gi'ievances  thereinafter  mentioned, 
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there  was,  and  still  is,  a  good  and  approved  custom  and  1850. 
usage  among  merchants,  traders,  and  ship-owners,  to  '  ' 

wit,  at  London  and  Bombay y  that,  when  goods  and 
merdiandiRe  are  shipped  for  conveyance  on  board  ship,  StfBPirEiii«^ 
Ant  finright  and  reward  in  that  behalf,  and  for  and  relat- 
ing to  which  goods  and  merchandise,  a  bill  of  lading  is 
fl^ned  and  delivered  to  the  shipper  by  the  captain  of 
sncli  dhip^  such  goods  and  merchandise  are  and  shall  be 
deliverable,  at  the  place  in  that  behalf  therein  men- 
tionedy  hf  the  captain  of  such  ship,  to  the  bond  Jidt 
holder,  indorsee,  and  assign  of  the  said  bill  of  lading,  on 
produetioa  thereof  by  him»  according  to  the  terms 
thereof  and  that  the  duty  of  the  owner  of  such  ship,  by 
whose  captain  and  servant  in  that  behalf  such  bill  of 
lading  hath  been  so  signed  and  delivered,  is,  and  shall 
he^  to  deliver  the  said  goods  and  merchandise,  at  the 
mA  place,  to  the  bon&Jlde  holder,  indorsee,  or  assign  o^ 
sich  bill  of  lading,  on  production  thereof  by  him, 
aoQOfrdiiig  to  the  terms  thereof :  That  the  said  George 
llaem^  upon  the  said  delivery  to  him  of  the  said  bills 
of  lading  to  wit,  on  the  day  and  year  last  aforesaid^ 
ioiUt  JUe^  and  for  valuable  consideration  in  that  behalf, 
indmed,  assigned,  and  delivered  the  said  bills  of  lading 
to  the  plaintiff,  to  wit,  as  a  security  to  him,  and  in 
crier  that  the  plaintiff  should  be  entitled  to  the  pos* 
seinon  of,  and  have  a  lien  upon,  the  said  bills  of  lading 
tod  the  said  goods  and  merchandise,  for  and  until  the 
fiyment  to  him  of  divers  large  8unis  of  money,  to  wit, 
iOOOH,  to  wit,  for  moneys  owing  to  him  by  the  said 
George  Renrde^  that  is  to^  sny,  for  moneys  theretofore, 
to  wit,  on  the  25th  of  June^  1847,  by  the  said  plaintiff 
advanced  to  and  for  and  on  behalf  of  the  said  George 
Jlemue,  at  his  request,  to  wit,  for  payment,  on  behalf  of 
the  said  George  EenniSj  of  the  price  of  the  said  froods 
and  merchandise,  on  the  purchase  thereof  theretofore 
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1850.      wie  by  the  mid  {^intiff  for  and  at  thetequest  dTtlieflittd 

  George  lUnme,  and  fpr  the  expenses  of  ahippuig  the  eiid 

UowABD  goods ;  and  thq  plaintiff  then  became,  and  tiheaoeforwairtl 
SMBmssBw  CMtinually  had  been>  and  then  waa,  the  band^fitk  hK^im 
aqdindoraeeand  tbe  dflsign  of  the  said  bilk "oflading^imdr 
of  the  8Mdgo<4sandmerohaQdise5ac(»r£ngtQ'tliet^r^ 
of  the  said  bills  of  lading,  and  accordbg  to  tbo'irartOB 
wd  usage  of  merchants  in  that  behalf,  and  hmtuSijf 
entitled  to  the  possessicm  of  the  said  bilk  of  lading,  aUd 
of  the.said  goods  and  merchandise :  That  the  said  fira^g^ 
in  the  SMd  bilk  of  lading  mentioned,  was  dulj;  paid  in 
X^dan,  with  primage  and  average  aocustomed,  iMMid* 
ing  to  the  terms  of  the  said  bilk  of  ladinj^  to  wi^  wpoak 
t)ie  day  and  year  last  aforesaid ;  and  tiie  said  ship  saited 
apd  departed  (roxn  London  for  Bombay  aforesaid' htna^ 
the  said  goods  and  merchandise  on  board  thereoff  to  be 
danied  and  delivered  as  aforesud,  to  wit,  on  tli6  d^y 
and  year  last  aforesaid:  And  that  it  became  andwiis  tibe 
duty  of  the  defendant,  according  to  the  terma  of  the 
said  Ulk  of  lading,  and  the  custom  of  merchants  ill  ikA 
behalf,  to  wit,  the  custom  and  usage  aforesaid,  to  dalit^ 
the  said  goods  and  merchandise  to  the  hon&fidk  holder 
and  indorsee  and  assign  of  the  said  bdk  of  kidtii|^ 
according  to  the  terms  of  the  said  bilk  of  la&ig,  and' 
the  custom  of  merchants  in  that  behalf,  to  wit,  dtt 
custom  and  usage  aforesaid, — of  all  which  the  defendant 
had  notice,  to  wit,  on  the  day  and  year  last  aforeaakic 
Yet,  that,  although  the  said  ship,  afterwards,  to  wi^  on 
the  1st  of  February^  1848,  arrived  at  Bombay  aforecaidy 
having  the  said  goods  and  merchandise  on  board  thereof; 
and  although  the  pkintiff  was  then,  and  at  the  tidhe  of 
the  committing  of  the  grievances  by  the  defendant 
•  thereinafter  mentioned,  the  bond  fide  holder  and  indorsee 
of,  and  lawfully  entitled  to,  the  said  bills  of  lading,  and 
was  then,  and  at  the  time  of  the  committing  of  the  said 
grievances,  the  assign  of  the  said  bills  of  lading,  and  of 
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tlie  aaid  goods  and  merchandise,  according  to  the  t^rms  1850. 

qttlie  said  bilk  <^  lading,  and  according  to  the  custom  ■ 

oC  mierohanta  in  that  behalf^  to  wit,  the  custom  and  Howard 

uflsge-afimeaidj  and  lawfully  entitled  to  the  possession:  Sbephcrd. 

of  the.atid  goods  and  merchandise,  on  production  of  .the 

SHd  biUa.of  lading ;  yet  the  defendant  wrongfully,  and 

QOntntfy  jto  the  terms  of  the  said  bills  of  hiding,  and 

oontnvy.to  his  said  duty,  and  to  the  custom  of  merchants 

in  that  bahal^  to  wit,  the  custom  and  usage  aforesaid, 

ddiiwad  the  said  goods  and  merchandise  to  certain 

other^  petlODS,  to  wit,  certain  persons  to  the  plaintiff 

unknowx^  not  being  the  bond  fide  holders  or  indorsees 

or  aas^DS  of  the  said  bills  of  lading,  and  not  to  the 

phuntifl^  or  any  person  on  the  pluntiff's  behalf;  and 

thereby  the  sam^,  and  every  part  thereof^  had  been  and 

then  were  wholly  lost  to  the  plaintiff;  and  thereby 

also  the  pliuntiff  had  lost  and  been  deprived  of  his 

seeority  and  lien  aforesaid,  and  had  been  and  then  was 

by  the  defendant  wrongfully  deprived  of  the  possession 

of  tiie  said  goods  and  merchandise,  and  had  lost  and 

been  deprived  of  .  the  moneys  so  advanced  by  him  as 

aforesaid,  for  and  at  the  request  of  the  said  shipper  of 

the  said  goods  as  aforesaid,  the  whole  and  every  part  of 

irhich  said  moneys  still  remained  due  and  unpaid  and 

W  to  the  plaintiff. 

The  defendant  pleaded,  —  seventhly,  as  to  twenty-  Seventh  plea, 
seven  casks  of  cochineal,  parcel  of  the  said  goods  and 
merchandise  in  the  first  count  mentioned,  the  same 
boDg  the  goods  and  merchandise  in  the  bill  of  lading 
in  the  said  first  count  first  above  mentioned,  that  there- 
toTore,  and  before  the  committing  of  the  said  alleged 
grievances  in  that  behalf  mentioned,  and  before  and 
during  the  time  in  that  plea  thereinafter  mentioned, 
the  said  George  Rennie  was  a  merchant  carrying  on 
business  in  this  kingdom,  to  wit,  at  Liverpool^  and 
during  all  that  time  he  the  said  George  Rennie  acted 
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1850.      as  agent  for  divers  foreign  merchants,  and,  among 

  others,  for  certwi  foreign  merchants  then  carrjing 

^^^^^'^  on  business  In  parts  beyond  the  seas,  to  wit^  at  Bomr 
Shbphrrd.  the  East  Indies,  under  the  name  and  style  of 

Mhowjee  Uharsey  &  Ca,  but  whose  names  are  not 
otherwise  or  further  known  to  the  defendant';  and 
the  said  George  Rennie  during  that  time  had  been 
used  to  receive  in  this  kingdom,  to  wit,  at  Lwerpoei 
aforesaid,  goods  and  merchandise  consigned  to  him  fay 
the  said  Mliowjee  Uharsey  &  Co.,  from  Bombajf  afore- 
said, to  be  sold  and  disposed  of  by  him  the  said  George 
Rennie  for  and  on  behalf  of  the  sud  Mowjee  ly horsey  & 
Co.,  and  also  to  buy  other  goods  and  merchandise  in 
this  kingdom  for  and  on  behalf,  and  according  to  the 
order,  of  the  said  Mhowjee  Uharsey  &  Co.,  and  to  diip 
and  send  the  same,  when  so  bought,  from  this  kingdom 
to  the  said  Mhowjee  Uliarsey  &  Co.,  to  parts  beyond  the 
seas,  to  wit,  to  Bombay  aforesaid,  —  of  all  which  the 
plaintifl^  during  all  that  time,  had  notice:  That  the 
pkuntiff  during  that  time  had  been  and  was  engaged  in 
business,  to  wit,  as  broker  and  merchant  and  commiatton 
agent,  to  wit,  in  London,  and  had  been  and  was,  as  such 
broker  and  merchant,  from  time  to  time  employed  by 
the  saud  George  Rennie  in  and  for  the  purpose  of  par* 
chasing  goods  and  merchandise  for  exportation,  and  of 
shipping  the  same,  in  the  name  of  the  said  George 
Rennie,  to  be  conveyed  to  divers  foreign  markets  and 
ports :  That,  before  the  shipment  In  the  said  first  count 
mentioned,  to  wit,  on  the  15th  of  April,  1847,  a  certain 
order  was  sent  from  the  said  Mhouojee  Uharsey  &  Co., 
and  was  then,  to  wit,  on  the  day  and  year  aforesaid, 
received  by  the  said  George  Rennie,  to  wit,  for  the  pur- 
chase by  him,  on  behalf  of  the  said  Mhowjee  D*harsey 
&  Co.,  of  a  certain  large  quantity  of  goods  and  mer- 
chandise, to  wit,  2000 Ihs.  of  black  cochineal  and  2000 lbs. 
of  silver-coloured  cochineal,  and  for  the  sending  of  the 
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nme,  when  so  purchased^  to  the  sud  Mliowjee  D^harsey      18  JO. 
&  Co.,  to  Bombay  aforesaid^  —  of  all  whieh  the  plaintiff  ■ 
then  had  notice:  That  the  plaintiff  thereupon,  to  wit^  HfiwAitD 
on  the  day  and  year  aforesaid,  was  employed  by  the  s:ud  SirEPnsici». 
George  Retinie,  as  the  agent  of  the  said  George  Bennie, 
to  purchase  the  said  goods  and  merchandise  so  ordered 
as  afbresaidy  and  to  ship  the  same  on  the  behalf  and  in 
die  name  of  the  said  George  Rennie,  to  be  conveyed  to 
the  said  Mhawfee  Uharzey  &  Co.,  to  Bombay  aforestiidy 
ponoant  to  the  said  order;  and  the  plaintiff  then,  to 
wit^  on  the  day  and  year  aforesaid,  in  pursuance  of  the 
said  emjrioyment,  did  purchase  the  said  last-mentioned 
goods  and  merchandise,  and  did  then  cause  the  same 
to  be  diipped  in  and  on  board  the  said  vessel  in 
said  first  count  mentioned,  under  a  certain  bill  of 
kding^  to  wit,  the  bill  of  lading  in  the  said  first  count 
iint  mentioned ;  and  the  said  last-mentioned  goods  and 
merdiandise,  and  the  said  twenty-seven  casks  merchant 
fise  described  in  the  said  bill  of  lading  in  the  said  first 
eonnt  first  mentioned,  were  and  are  the  same  identical 
goods  and  merchandise,  and  the  said  shipment  of  the 
said  goods  and  merchandise  so  purchased  by  the  plaintiff 
as  aforesaid,  pursuant  to  his  said  employment  as  the 
i^ent  of  and  for  the  behalf  of  the  said  George  Rennie^ 
^nis  and  is  the  same  shipment  of  the  said  goods  and 
vierchandise  mentioned  and  described  in  the  bill  of 
Uing  in  the  said  first  count  first  above  mentioned, 
in  and  on  board  the  said  vessel  in  the  said  first  count 
Mentioned,  and  under  the  said  bill  of  lading  in  the 
ttid  first  count  mentioned  :  That  the  plaintiff,  upon  the 
flaking  of  the  said  purchase  and  shipment,  to  wit,  on 
the  day  and  year  aforesaid,  sent  a  certain  invoice,  to 
wit,  an  invoice  of  the  said  goods  and  merchandise  so 
purchased  and  shipped  as  aforesaid,  to  the  said  George 
Rennie^  and  then  gave  notice  to  him  of  the  said  ship- 
ment, for  a  certain  purpose,  that  is  to  say,  that  he 
YOL.  IX.  —  c.  B.  X 
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1850.      the  said  Cre&rge  Benme  might  advise  the  said  3£hmige§ 
'  ly horsey  &  Co.  of  the  said  purchiiae  and  ahipmen^ 

HowABp    ^  traBBmit  to  them  a  copy  of  the  said  inymce^  a  copy 
^  whidi  0fud  invoice  he  the  said  Georgt  Bemne  .-did 
afterwards^  to  wit»  on  the  daj  and  jear  aforesaid^  ao 
send  out,  together  with  a  letter  of  advice  of  wpA 
purchase  and  shipment,  to  the  said  Jfhamfee  l^biaruj^ 
&  Ca,-*Qf  all  whidi  premises  the  plaintiff  then- had 
notice:   That,  upon  the  said  shipment  bdng  maderaa 
aforesaid,  the  said  lull  of  lading  in  the  said  first  cont 
first  mentioned  was  delivered  by  tHe  said  Bemry  iMr 
to  the  pbuntiff  as  the  agent  of  the  sud  Qtorg^  Rmmm; 
and  the  said  delivery  to  the  plaintiff  as  stidh  agents 
was  and  is  the  ddivery  of  the  said  last-mentioned  hiSk 
of  lading  to  the  said  Creorge  Rennie  in  the  said  fint 
count  mentioned ;  nevertheless,  the  plaintiff  did  not 
delivOT  the  said  lastnnentioned  bill  of  ladings  or  any 
part  thereof,  to  the  said  Charge  Rennie^  nor  did  he 
transmit  the  same,  or  any  part  thereof,  nor  cBd  he 
snflfer  or  permit  the  said  George  Rennie  to  trrinatnit  the 
same,  or  any  part  thereof,  to  the  said  MhougeeEfhmnty 
fc  Cd;  but,  on  the  contrary  thereof,  after  the  said 
shipment,  and  after  the  said  vessel  had  proceeded  on 
her  said  voyage,  with  the  said  goods  and  merdiandiae 
so  on  board  the  same  as  aforesaid,  to  wit,  on  tiie  lOA 
of  October i  1847,  the  plaintiff  fraudulently  caused  and 
procured  the  stud  George  Rennie  to  indorse,  and  die 
said  George  Rennie  fraudulently  indorsed,  the  said  bill 
of  lading  to  him,  the  plaintiff,  to  wit,  for  the  purpose  of 
securing  a  certain  debt  then  alleged  to  be  due  from  the 
said  George  Rennie  to  the  plaintiff,  which  said  last- 
mentioned  indorsement  was  and  is  the  said  indorsement, 
assignment,  and  delivery  of  the  said  bill  of  lading  to  the 
plaintiff  in  the  said  first  count  first  mentioned :  That, 
afterwards,  to  wit,  on  the  10th  of  January y  1848,  the 
said  vessel  arrived  at  Bombay  aforesaid,  and  the  said 
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tliefe  renuuned  at  Bombay  firom  and  after  the  said 
aimal  tiiewof  time  as  afofesaid^  for  a  long  space  of 
iSaen^  to  wit,  for  llie  space  of  four  mcmths  then  next 
lbDoviii|^  tli0  tame  being  a  sufficient  and  reasonable 
time  far  tbe  holder,  indorsee,  or  asugnee  of  the  sidd  bill 
of  Jadipg  to  produce  the  same  to  the  sidd  Henry  Pooler 
who  daring  all  that  tame  was  the  master  oT  the  said 
TjBMdj  and  the  agent  of  the  defendant  in  that  behalf,  to 
wiJ^  WtiLtiie  ^LOth  oi  May,  1848 ;  and,  during  all  that 
tioae,  liie  said  Henry  Pook,  so  being  such  master  as 
aforwiiid,  was  ready  and  willing  to  deliver  the  said  last- 
mentioiied  goods  and  merchandise  to  the  holder,  in- 
donee^  or  assignee  of  the  said  last-mentioned  bill  of 
iKEng^  on  production  thereof  by  him,  and  during  all 
ibat  time  he  the  said  Henry  Poole  used  all  reasonable 
ore  and  diligence  to  discover  the  holder,  indorsee,  or 
ttngnee  of  the  said  last-mentioned  bill  of  lading,  but  was 
vhoUy  unable  so  to  do,  and,  during  all  that  time,  no 
Uder,  indorsee,  or  assignee  of  the  uad  last-mentioned 
InU  of  lading  was  ready,  at  Bombay  aforesaid,  to 
piodoee  t)ie  last-mentioned  bill  of  lading,  and  to  receive 
the  Mid  last-mentioned  goods  and  merchandise,  or  any 
part  thereof :   That  afterwards,  and  at  the  expiration 
of  nich  reasonable  time  as  aforesaid,  to  wit,  on  the  10th 
of  May,  in  the  year  last  aforesaid,  because  it  then 
beeune  and  was  necessary  for  the  said  vessel  to  leave 
Bombay  aforesaid,  and  to  proceed  with  and  prosecute 
tike  further  voyage  of  the  said  vessel,  and  because 
4e  sud  MJiowjee  Hharsey  &  Co.  produced  the  last- 
mentioned  copy  of  the  said  invoice  of  the  said  goods 
and  merchandise  in  the  said  last- mentioned  bill  of 
lading  mentioned,  together  with  the  said  letter  of 
iidviceof  such  shipment  as  aforesaid,  so  sent  by  the  said 
George  Rennie  as  aforesaid,  and  then  demanded  the  said 
last-mentioned  goods  and  merchandise  from  the  said 
Benry  Poole,  so  being  such  master  as  aforesaid,  and  then 

X  2 


1850. 

HOWASO 
SuFBEaO; 


308  HILARY  VACATION, 

1850.      affinned  that  they  were  the  true  owners  of  the  said 

  last-mentioned  goods  and  merchandise,  he,  the  said 

Howard     Henry  Poole,  on  the  faith  of  the  said  invoice  and  letter 
SuEPUERD.       advice,  and  being  persuaded  by  the  contentf  thereol; 

that  the  said  last-mentioned  goods  and  merchandise 
were  the  goods  and  merchandise  of  the  said  Mkow/ee 
D'karsey  he  Co.,  and  that  they  had  been  so  shipped  as 
aforesaid  for  and  on  behalf  and  for  the  benefit  of  the 
said  Mliowjee  Uharsey  &  Co.  by  the  said  George  Jtenme, 
as  the  agent  of  the  said  Mhoicfee  Uharsey  &  Co.,  he, 
the  said  Henry  Poole,  as  he  lawfiilly  might,  then,  to 
-wit,  on  the  day  and  year  aforesaid,  delivered  the  said 
last-mentioned  goods  and  merchandise  to  the  said 
Mhoiojee  D^harsey  &  Co. ;  which  was  the  delivery  of 
the  said  last-mentioned  goods  and  merchandise  by  the 
plaintiff  in  that  behalf  in  the  said  first  count  com- 
plained of, — verification. 
Eighdi  plea.  The  eighth  plea  was  similar  to  the  seventh,  and  applied 
to  the  three  casks  of  cochineal  in  the  second  bill  of 
lading  mentioned. 
Demurrer.  To  these  pleas  the  plaintiff  demurred  specially,  as* 
signing  for  causes  (as  to  each),  that  the  said  plea  is 
double  and  multifarious,  in  this,  to  wit,  that  it  sets  up 
and  offers  several  separate  and  distinct  defences  to  the 
said  action,  that  is  to  say,  that  the  plaintiff  was  not  the 
bon&Jide  holder,  indorsee,  and  assignee  of  the  said  bill  of 
lading  in  that  plea  mentioned,  and  also  states  that  the 
defendant  was  excused  from  delivering  the  said  goods 
and  merchandise  in  that  plea  mentioned  to  the  holder, 
indorsee,  and  assignee  of  the  said  bill  of  lading,  by 
reason  of  the  laches  and  default  of  the  holder  thereof,  in 
not  producing  the  same  to  the  master  of  the  said  vessel^ 
and  not  being  ready  to  receive  the  said  goods  and 
merchandise  within  a  reasonable  time  for  that  purpose, 
and  also  that  the  said  goods  and  merchandise  in  that 
plea  mentioned  were  delivered  to  the  consignee  and 
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^xiie  owner  thereof,  who,  as  sach,  was  entitled  to  the 
deUveiy  thereof,  and  also  that  the  holder  and  assignee  of 
^lie  Slid  bill  of  lading  in  that  plea  mentioned,  was  the 
ngent  and  consignee  and  true  owner  thereof,  to  whom 
"tJie  goods  and  merchandise  in  that  plea  mentioned  were 
2n  fact  delivered; — that  the  pica  was  an  argumentative 
^krwerte  and  denial  of  the  averment  in  the  first  count, 
^tliat  the  plaintiff  was  the  bondjide  holder,  indorsee,  and 
aisaignee  of  the  said  bill  of  lading  in  that  plea  mentioned ; 
—  that  the  plea  was  an  argumentative  traverse  of  the 
"usage  and  eustom  of  merchants  in  the  first  count  men- 
tionedy  to  deliver  the  said  goods  and  merchandise  to  the 
bond  ^fide  holder,  indorsee,  and  assignee  of  the  bill  of 
lading;  — that  the  plea  was  an  argumentative  traverse 
of  the  duty  allied  in  the  first  count,  to  tlelivcr  the 
same  to  the  bond  fide  holder,  indorsee,  and  assignee  of 
the  said  bill  of  lading ;  —  that  the  plea  confessed  the 
matters  and  causes  of  action  in  the  first  count  men- 
tionedf  but  did  not  sufficiently,  or  at  all,  avoid  the 
legal  eflfect  and  consequences  thereof. 
The  defendant  joined  in  demurrer* 


18uO. 

Il0WABI> 

SuErnfiRD* 


CawUmg^  in  support  of  the  demurrers  (a).  The  seventh 
and  eighth  pleas  are  bad  in  form  and  in  substance. 


(•)  The  points  marked  for 
argoment  on  the  part  of  the 
plaintiff^  were  —  that  the 
pleas  respectively  were  iniilti« 
farion^  as  raising  several  dis- 
tinct  defences ;  that  diey  re- 
cpectiTcly  contained  argumenU* 
tiTc  traverses  of  material  aver- 
ments in  the  first  count  of 
the  dedaiation ;  and  that  they 
confcswi  the  duty  alleged^  and 
the  bicadi  of  it,  as  charged  in 
Ihe  first  count,  and  shewed  no 
sufficient  legs!  avoidance  of  or 
excuse  for  such  breach  :  and^ 


— if  it  were  intended  to  be 
argued  that  the  first  count  of 
the  declaration  was  bad, —  that 
the  action  lay  by  the  assignee 
of  the  bill  of  lading,  in  respect 
of  the  duty  attaching  upon  the 
ship-owner,  as  averred  in  that 
cuunt ;  or,  at  all  events,  that  it 
was  sufficient,  on  genera]  de- 
murrer, as  a  special  count  in 
trover,  inasmuch  as  it  shewed 
the  legal  property  in  the  goods 
to  have  been  vested  in  the 
plaintiff,  and  a  conversion  by 
a  tortious  inisdelivery.''j 
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[Maule,  J.  We  all  think  the  pleas  are  bad.    For  the 
present,  you  may  oonfine  yourself  to  the  dedaration.] 
It  is  submitted  that  the  indorsee  of  a  bill  of  lading  may 
maintain  [an  action  for  a  breach  of  the  duty  resnltiiig 
from  the  contract  on  the  part  of  the  ship-owner;  and  that 
this  declaration  may  be  sustdned,  either  as  an  informal 
count  in  trover,  or  as  a  count  founded  upon  that  daty. 
The  facts,  as  they  appear  upon  the  record,  are  tlieae: — 
The  defendant,  a  ship-owner,  receives  gooda  horn 
Rennk ;  his  agent,  the«  captain,  signs  a  bill  <^  huffing, 
admitting  the  receipt  of  the  goods  from  Renme,  and 
undertaking  to  deliver  them,  at  Bombay,  to  Reitm^s 
order,  on  payment  of  freight.    The  dedaration  atates 
that  the  freight  was  paid,  and  allies  a  well-known 
usage,  of  which,  as  part  of  the  law-mexohan^  the 
court  will  take  notice,    [ilfaufe,  J.  Such  a  usage  must 
be  alleged  as  part  of  the  contract ;  otherwise,  it  is  a 
mere  statement  of  evidence(a).]  The  plaintifFbeeame  an 
indorsee  of  the  bill  of  lading  for  a  valuable  conndera- 
tion ;  and  of  that  fact  the  defendant  had  notice.  The 
result  is,  that  the  defendant  having  received  the  goods, 
to  be  delivered  to  Rennie^a  order,  and  Rennie  having, 
by  indorsing  the  bills  of  lading,  conveyed  the  goods  to 
the  plaintiff,  of  which  the  defendant  had  notion  th^ 
latter  is  estopped  from  denying  the  plaintiff^s  right  ta» 
the  possession  of  them.    \Maule,  J.    All  this  lu8lor>p^' 
of  the  goods  and  the  bills  of  lading,  is  like  the  allegatioK=s 
of  the  finding  in  trover.]    The  declaration  might  i 
sibly  be  bad  on  special  demurrer,  for  stating  all 
fiusts ;  but  it  is  dearly  sufficient,  on  general  demv 
and  it  goes  on  to  allege  a  conversion.    The  < 
having,  by  his  agent,  signed  the  bills  of  lading  for^ 
valuable  consideration,  and  they  having  been,  with 
knowledge,  indorsed  over  to  the  plaintiff,  an  impI5.<^9d 
duty  arose,  on  the  part  of  the  defendant,  to  deliver  '^iXKie 

(a)  And  see  anti,  Vol.  VIII.  p.  967,  note  A. 
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goods  to  the  plaintiff,  as  such  indorsee;  and  case  lies  1850. 

agwnst  him  for  a  breach  of  such  implied  duty.  *   

[Mauley  J.  There  seems  to  me  to  be  a  manifest  want  Howard 

of  priyity.    Have  you  any  authority  to  fortify  yourig^p^gm^ 

position?]    Levy  y.  Langridge  (a)  is  an  authority  for 

it^   There^  the  declaration,  in  case,  stated  that  JL,  the 

fiithfr  of  the  plaintiff,  bargained  with  the  defendant  to 

bi^  of  him  a  gun,  to  wit,  far  the  use  of  himself  and  his 

smu ;  that  the  defendant  then,  by  falsely  and  fraudur 

lenllj  warranting  the  gun  to  have  been  made  by  ^ock^ 

and  to      a  good,  safe,  and  secure  gun,  sold  the  said 

guft  to  JLf  for  the  use  of  himself  and  his  sons,  for  242. ; 

whenafl^  in  truth  and  in  fact,  the  defendant  was  guilty 

of  great  breach  of  duty,  and  of  wilful  deceit,  negligence, 

and  improper  conduct,  in  this,  that  the  gun  was  not 

amde  by  Nock,  nor  was  a  good,  safe,  and  secure  gun, 

but,  on  the  contrary  thereof,  was  made  by  a  very 

infisrior  maker  to  Nock,  and  was  a  bad,  unsiEife,  ill-manu«> 

factored,  and  dangerous  gun,  and  wholly  unsound,  and 

of  Tory  inferior  materials, —  of  all  which  the  defendant, 

%t  the  time  of  such  warranty  and  sale,  had  notice; 

and  that  the  plaintiff,  knowing  and  confiding  in  the  said 

wdrrantjfy  used  the  gun,  which  but  for  the  warranty  he 

would  not  have  done ;  and  that  the  gun,  being  in  the 

bands  of  the  plaintiff,  by  reason  and  wholly  in  con- 

-sequence  of  its  weak,  dangerous,  and  insufficient  con- 

strmtion  and  materials,  burst  and  exploded,  whereby 

the  plaintiff  was  greatly  wounded,  &c.,  and  wholly  by 

means  of  the  premises,  breach  of  duty,  and  improper 

conduct  of  the  plaintiff,  lost  the  use  of  his  hand :  and 

it  was  held,  on  error  (after  verdict  for  the  plaintiff  on 

not  guilty,  and  on  other  pleas  denying  the  warranty, 

paA  that  the  gun  was  unsafe,  &c.),  that  the  action  was 

maintainable.  Lord  Denman,  —  in  giving  the  judgment 


(p)  4  M.  Ss  W.  387. 
X  4 
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18^0.  of  the  court  of  error,  there  says :  "  We  agree  with  the 
■  *  court  of  Exchequer,  and  affirm  their  judgment,  on  the 
Howard  ground  stated  by  Parke,  B.,  "that,  as  there  is  fraud, 
dHKPjiKJtJ>.  '  damage,  the  result  of  that  fraud,  not  from  an  act 
remote  and  consequential,  but  one  contemplated  by 
the  defendant  at  the  time,  as  one  of  its  results,  the 
party  guilty  of  the  fraud,  is  responsible  to  the  party 
injured.**  Here,  there  was  no  fraud :  but  there  was 
something  that  was  equivalent,  viz.  the  signing  a  bill 
of  lading,  contemplating  the  goods  to  be  deliverable  to 
the  shipper's  order.  The  two  cases,  therefore,  in  eflfect, 
contain  the  same  ingredients ;  and  the  same  objection 
applies  to  both,  —  there  was  no  contract  with  the 
plaintiff.  [3fati/<?,  J.  They  seem  to  put  it  on  the 
ground  of  •  a  public  wrong.  A  public  wrongs  firom 
which  a  private  and  particular  injury  results  to  an 
individual,  gives  that  individual  a  right  of  action.  Bat, 
where  there  is  a  pnvate  wrong,  it  is  hard  to  say  that 
one  who  sustains  a  private  injury  (but  with  whom  no 
contract  is  made),  can  maintain  an  action.  Any  firiend 
of  the  plaintiff  in  that  case  might  bring  an  action, — any 
assignee,  except  one  claiming  through  a  thief,  mi^il 
equally  maintain  an  action  for  a  resulting  injury,  if  the 
gun  was  sold  for  the  use  of  the  pluntifF  and  his 
assigns  !]  The  action  was  founded  upon  the  breach  of 
duty.  [^Mauky  J.  No.  The  court  held  that  the  de* 
fendant  below,  knew  that  the  son  (the  plaintiff  below) 
would  use  the  gun,  —  and  put  it  on  the  ground  fji 
a  false  representation  being  made,  to  the  prejudice 
of  the  person  who  acted  upon  it.  It  was  put  upon 
the  ground,  not  of  breach  of  duty  at  all,  but  of  tort. 
The  plaintiff  was  one  of  the  very  persons  for  whose 
use  the  gun  was  understood  to  be  sold.]  In  this  cas^ 
the  defendant  knew  that  the  bills  of  lading  had  been 
indorsed  to  the  plaintiff  for  a  valuable  consideration. 
Williamsy  J,  If  there  had  been  any  fraud  or  misrepre- 
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mentation  here,  the  case  of  Levy  v.  Langridge  would  I80O1 
haye  been  in  point.    But  this  is  purely  matter  of  con-  — 
tractr    Cresswelly  J.  In  I^vy  v.  Langridge^  the  dc-  Howar: 
fendant  below  did  wrong  in  the  first  instance,  in  sell-  Siikpuivr 
iiig  a  bad  gnn.    But,  here,  the  defendant  did  no 
^wrong  in  signing  the  bills  of  lading.]    The  defendant 
has,  by  his  conduct,  induced  a  third  person  to  give 
value   for  the  bills  of  lading.     [^Maule,  J.  The 
utmost  that  can  be  said,  is,  that  he  has  induced  the 
plaintiff  to  imagine  that  he  hod  a  right  which  the  law 
did  not  give  him.    Can  your  yiew  be  sustained,  with- 
out eonflidering  the  indorsement  of  the  bills  of  lading  to 
transfer  the  property  in  the  goods  to  the  plamtiif  ?  If 
tliat  be  8O9  it  comes  round  to  trover.]    That  might 
have  been  so,  if  this  had  been  a  case  of  negligence,  and 
not  of  misfeasance.    In  Boorman  v.  Brovon  (a),  the 
dedaration  (in  case)  stated,  that  the  defendant  was  an 
oil-broker,  and  that  the  plaintiffs,  linseed-crushers,  re- 
tadned  him,  as  such  broker,  to  sell  and  deliver  for  them 
-tlurty  tons  of  linseed  oil,  according  to  the  contracts  of 
«3le,  to  such  persons  as  should  purchase,  for  commission 
&iid  reward  to  the  defendant  in  that  behalf,  which  re- 
tainer he  accepted ;  that  he,  as  such  broker,  in  pur- 
mance  of  the  retainer,  made  a  contract  between  the 
plaintiff)  and  jP.,  by  which  the  plaintiffs  sold  to  P.,  and 
lie  bought  of  them,  the  thirty  tons,  at  the  price,  &c.,  to 
l>e  delivered  by  parcels  at  a  place  and  times  named  in 
the  declaration,  each  parcel  to  be  paid  for  in  ready 
"Honey ;  that  the  plaintiffs  consigned  two  of  the  parcels 
to  the  defendant,  and  he  delivered  them  to  P.,  on  pay- 
*>^ent;  and  that,  after  the  making  of  the  contract,  and 
pursuance  thereof,  and  of  the  retainer,  the  plaintiffs 
<^n^ed  to  the  defendant,  as  such  broker,  the  residue 


of  the  thirty  tons,  to  be  delivered  by  him  to  P.,  on 
(a)  3  Q.  B.  511.,  2  Gah     2>.  795. 
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1850.  payment;  that  the  oil  arrived,  &c.,  of  which  the  de- 
■■  fendant  had  notice,  and  took  upon  himself  the  delivery 

Howard  according  to  the  contract ;  and  thereupon  it  became  and 
Sbbpberd.  defendants  duty,  as  such  broker  as  aforesaid,  to 

use  all  reasonable  care  that  the  oil  should  not  be  delivered 
to  P.,  or  any  other  person,  vnthout  the  price  being  podd 
to  the  defendant,  according  to  the  contract ;  yet  that  the 
defend&nt,  not  regarding  such  duty,  did  not  use  reason- 
able care,  &c.,  that  the  oil  should  not  be  delivered,  &c., 
without  the  price  being  paid,  but  neglected  and  refused 
so  to  do,  and  so  negligently  and  carelessly  behaved  in 
the  premises,  that,  by  the  defendant's  mere  carelessness 
and  negligence,  the  last-mentioned  oil  was  delivered  to 
H.  &  Co.,  without  the  price  being  paid  by  P.,  or  any 
other  person,  to  the  defendant ;  by  reason  whereof^  and 
of  P.  having  become  bankrupt  and  unable  to  pay,  the 
plaintiffs  lost  the  said  oil,  and  the  price  thereof^  &c 
It  was  held  by  the  court  of  Queen's  ^Bench,  after 
verdict  for  the  plaintiffs,  that  the  duty  was  laid  in  the 
declaration  as  resulting  from  the  defendant's  character 
of  broker ;  but  that  the  duties  of  a  broker,  as  defined 
l)y  statute  and  common  law,  did  not  include  those  said 
to  have  been  violated  by  the  defendant ;  and  the  judg- 
ment was  arrested.  But  it  was  afterwards  held  by  the 
court  of  Exchequer  Chamber,  on  error,  that  the  duty 
resulted  from  an  express  contract  described  in  the  de- 
claration, and  did  not  arise  simply  from  the  defendant's 
character  of  broker,  and  that,  for  the  breach  of  such 
duty,  an  action  of  tort  lay :  and  the  judgment  of  the 
court  below  was  reversed.  *  [^fFtlliams,  J.  The  judg- 
ment of  the  Exchequer  Chamber  in  that  case  was 
affirmed  by  the  House  of  Lords,  (a)]  This  view  of  the 
case  is  not  inconsistent  with  Thompson  v.  Dominy  (V)^ 
where  it  was  held  that  the  effect  of  an  indorsemenfe 

(a)  See  Brown  t.  Boorman,        (6)  14  ilf.  ^  IT.  403. 
11  aarkSf  Fin.  1. 
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-^g  is,  to  transfer  the  property  in  the 
•>  contract.    Nor  is  Berkley  v.  Wat- 
igainst  the  plaintiff 

The  declaration  is  clearly 
iurrer :  it  cannot  be  sustained  as  for 
tract,  for,  there  is  no  contract ;  neither 
an  informal  count  in  trover.    [Maule,  J. 
arself  to  the  latter  point.]    The  declaration 
that  the  goods  in  question  were  shipped  by 
,det  it  is  not  alleged  that  he  was  the  owner  of 
It  then  sets  out  a  usage  or  custom, —  differing 
MDnewhat  from  the  ordinary  usage  and  custom  of 
merdbaiits,  of  which,  according  to  Branddo  v.  Barnett{c\ 


1850. 
Howard 


(«)  7  Aji.\Si  E.  29.,  2  N:SiP. 
178.,  W.  W.SfD.  429.  There, 
Uw  dedmtion  (in  asiumpsit) 
that  the  defendants  W. 
,  iV.  were  owners  of  a  ship ; 
,  in  eonuderation  that  die 
jlamtUf^  at  their  request,  ship- 
ped goods  on  board,  to  be  de- 
Vvned  to  hhn,  W.  and  N. 

to  deliver:  breach, 
N»  pleaded  sepa- 
nldfy  tnd  trarersed  the  ship- 
uent.    Oa  the  trial,  the  plain- 
tiiP  produced  m  bill  of  lading, 
^Bgned  by  the  captain  of  the 
ttip,  transmitted  to  the  plain- 
tiif  hf  IF.,  stating  the  goods  to 
be  [ahipp^  by  IT.,  to  be  deli- 
.>ered  to  the  plaintiff  or  assigns. 
Xridenoe  ako  was  given  to 
iiiew  that  the  pkintiff  held  the 
bin  of  lading  for  value.  TT.  was 
tfw  managing  owner.    It  was 
iaeld  that  iV.  might  produce 
cvldeiioe  that  the  goods  were 
M  shipped  in  fact,  and  was 
Ml  estopped  by  the  bill  of 
lading,  sappodng  such  estoppel 
to  exist  in  general,  inasmuch  as 
the  plaintiff  could  support  his 


issue  only  by  making  W,  his 
agent,  and,  if  W.  was  so,  the 
plaintiff  was  cognisant,  through 
him,  of  the  fact. 

(6)  The  points  marked  for 
argument  on  the  part  of  the 
defendant,  were,— 'Mhat  the 
seventh  and  eighth  pleas  re- 
spectively  were  not  open  to  the 
objections  raised  by  the  de- 
murrers; that  the  declaration 
was  bad,  in  this,  that  the  custom 
therein  set  out  was  unreason- 
able, and  contrary  to  law ;  that 
it  was  not  alleged  in,  nor  did  it 
appear  from,  the  declaration, 
that  the  plaintiff  ever  was 
ready  at  Bombay  to  receive  the 
goods,  or  that  he  had  any  agent 
there,  or  that  there  was  any 
person  there  to  whom  the  goods 
could  have  been  delivered  on 
behalf  of  the  plaintiff,  or  that 
the  defendant,  or  the  master  of 
the  vessel,  ever  had  notice  of 
the  indorsement  of  the  bill  of 
lading  to  the  plaintiff." 

(c)  Ant^,  Vol.  III.  p.  519. 
12  Clark    Fin.  787. 


316 


HILARY  VACATION, 


1850.      •^nd  other  cases,  the  court  will  take  judicial  notice. 

  l^Mauk,  J.  It  is  stating  a  piece  of  evidence  merely  (a).] 

Howard    The  question  how  far  contracts  are  affected  by  customs 
Smephbiui.         local  usages,  was  very  much  discussed,  and  many 
of  the  authorities  adverted  to,  in  Hutton  v.  Warren  (J>y 
It  was  there  held  that  a  custom  of  the  country,  hf 
which  the  tenant  of  a  farm,  cultivating  it  according  to 
the  course  of  good  husbatidry,  is  entitled,  on  quitting, 
to  recover  from  the  landlord  or  incoming  tenant,  a 
reasonable  allowance  for  seeds  and  labour  bestowed  on 
the  arable  land  in  the  last  year  of  the  tenancy,  and  is 
bound  to  leave  the  manure  for  the  kndlon^  if  he  will 
purchase  it, —  is  not  excluded  by  a  stipulatimi  in  the 
lease  under  which  he  holds,  that  he  will  consume  three 
fourths  of  the  hay  and  straw  on  the  farm,  and  spread 
the  manure  arising  therefrom,  and  leave  such  of  it  as 
shall  not  be  so  spread,  on  the  land,  for  the  use  of  the 
landlord,  on  receiving  a  reasonable  price  for  it.  Here, 
the  allegation  of  notice  is,  in  effect,  without  date» —  the 
day  and  year  last  aforesaid,  refers  to  a  time  anterior  to 
the  shipping  of  the  goods.    The  declaration  then  goes 
-on  to  allege,  that,  although  the  ship  afterwards  arriyed 
at  Bombay^  with  the  goods  on  board,  and  although  the 
plaintiff  was  the  bondjide  holder  and  indorsee  of,  and 
entitled  to,  the  bills  of  lading,  and  was  the  assignee  of 
the  said  bills  of  lading,  and  of  the  said  goods  and 
merchandise,  according  to  the  terms  of  the  bills  of 
lading,  and  according  to  the  custom  of  merchants  in 
that  behalf,  and  lawfully  entitled  to  the  possession  of 
the  goods,  on  production  of  the  bills  of  lading, — yet 
that  the  defendant  wrongfully  delivered  them  to  other 
persons,  not  being  the  bondjide  holders,  or  indorsees,  or 
assigns  of  the  said  bills  of  lading,  and  thereby  they 
were  lost  to  the  plaintiff.    All  this  is  consistent  with 

(a)  Supra,  310.  (6)  1  M.    W.  466.,  Tyndft* 

G.  646. 
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tBe  plaintiflTs  haying  kept  the  bills  of  lading  in  London^  1850. 

and  with  there  being  no  person  at  Bombay  authorised   

or  ready  to  receive  the  goods,  —  or  with  the  goods  ^^ahh 

being  warehoused,  the  master  haying  no  notice  who  SoEPBfiRp. 
was  the  holder  of  the  bills  of  lading,  and  with  their 
Imying  been  destroyed  by  fire,  in  the  hands  of  the 
warebousekeeper  with  whom  they  were  so  deposited. 

ComUng^  in  reply.  The  allegations  in  the  declaratioii 
are  dearly  not  consistent  with  the  last  suggestion. 
\Maukf  J.    Assuming  this  to  be  a  count  in  troyer, 
would  the  statement  as  to  the  non-deliyery  of  the  goods 
be  a  good  averment  of  a  conversion  ?]    It  is  submitted 
that  it  would.    [Cresswell^  J.    It  does  not  appear  that 
the  plaintiff  ever  put  himself  in  a  condition  to  demand 
the  goods,  by  producing  the  bills  of  lading :  nor  does  the 
declaration  state  facts  to  shew  that  the  defendant  has 
put  it  out  of  his  power  to  deliver  the  goods,  when  the 
plaintiff  is  in  a  condition  to  demand  them.    Williams^  J. 
Could  we  have  adjudged  the  facts  here  stated,  if  found 
on  a  spedal  verdict,  to  amount  to  a  conversion?  Maule,  J. 
Too  ndther  aver  the  production  of  the  bills  of  lading, 
nor  allege  any  excuse  for  not  producing  them.]  The 
declaration  shews  that  the  defendant  hns  incapacitated 
Iiimaelf  from  delivering  the  goods,  and  that  they  are 
wholly  lost  to  the  plaintiflT.    [^Cresswell,  J.    That  is  an 
inference  of  law  which  does  not  arise  from  the  facts 
stated.]  It  is  an  inference  of  fact ;  though,  undoubtedly, 
it  might  have  been  alleged  with  greater  accuracy. 
\Miaule,  J.    The  declaration  does  not  shew  that  the 
goods  were  the  goods  of  the  plaintiff,  or  that  they  were 
convfrted']    Having  received  the  goods  as  Rennie\  the 
defendant  is  estopped  from  denying  the  title  of  Rennie 
or  his  assignee.     The  case  is  somewhat  analogous  to 
JIawes  V.  Watson  {a) :  there  A,^  on  the  26th  of  Septem- 


(a)  ^B.SfC.  540.,  ^D.S^R.  22.,  R.  ^-  3f.  6. 
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1850.      ber,  8oM  tp  B.,  by  contract,  one  hundred  caaks  of  tallowy 

—   tbea  lying  at  a  wharf,  at  so  much  per  cwt.,  and  on  the 

same  day  gave  him  a  written  order  to  the  wharfingers, 
SuBPUBn.   ',^tQ> weigh,  deliver,  transfer,  and  re-house the  same; 

and,  on  the  i^ext  day,  J9.,  who  had  previoosly  entered 
into  a  contract  with  C*  &  Co.  for  the  sale  of  die  three 
hundred  casks  of  tallow,  in  part  fulfihnent  of  that 
contract,  obtained  from  the  wharfingers,  and  sent  to 
C  te  Co.,  the  foHowii^  acknowledgment :     "  MeeBra. 
C.  &  Co.    We  have  this  day  transferred  to  yonr  ae- 
count  (by  virtue  of  an  order  from  J9.)  one  handled 
casks  of  tallow,  &C.,  with  charges  from  the  10th  Oe- 
iober;^  and,;  upon  receipt  of  this,  C.  &  Co.^  paid  A 
full,  amount  of  the  tallow,  and  shortly  afienwis  the 
wharfingers  delivered  twenty-one  of  the  caeks'to  the 
order  of  .C  &  Co.:  on  the  llih  October,  <J9.  atopped 
payment,  and,  on  the  14 th.  A.,  the  original  veadcv, 
9ent  notice  to  the  wharfingers  not  to  deliver  tbs  re- 
mainder o^  the  tallow  to  B.  or  his  order,  althoi^  the 
tallpw  had  not  been  weighed.    It  was  held^  in  trover 
%  C  &  Co.  against  the  wharfingers,  that,  after  thdr 
acknowledgment  that  they  had  transferred  the  tallow 
tq  C.  &  Co.-s  account,  they  held  it  as  the  agents  of.  C 
&  Ca,  and  therefore  were  estopped,  and  could  not  set 
up.  as  a  defence  a  right  in  A.  to  stop  it  in  trtauitu 
SmiA  V.  Mareach  (a),  recently  decided  in  this  oourt,  ^ 
in  principle,  the  same.  There,  the  second  count  stated  thafr 
C.  W.  made  her  bill  of  exchange,  payable  to  her  order,, 
and  directed  the  same  to  the  defendant ;  that  the  de- 
fendant accepted  the  bill ;  and  that  (7.  W.  indorsed  it 
to  the  plaintiff.     The  defendant  pleaded  that  C 
before  and  at  the  time  of  the  indorsement,  was,  and  still 
continued,  the  wife  of  one  E.  W.^  and  that  E.  W. 
never  authorised,  or  consented  to,  the  indorsement  of  th& 

(a)  Anta,  Vol.  VI.  p.  4S6.,  6  D.  S;  L.  36S. 
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bSHt  by  Iker.  And  it  was  held,  that  the  plea  was  bad  in 
flobsUnoey  inaamnch  as  it  ia  not  competent  to  the 
^(Cccptar  of  a  bill  made  payable  to  the  order  of  the 
dnwer^  to  say  that  the  latter  has  no  power  to  indorse, 
^iiea  lie  himself  has,  by  his  acceptance  of  the  bill  so 
^bnWiit  awerted  that  the  drawer  has  such  power;  and  that 
^aotwithitandhig  that  the  acceptor  may,  in  such  case,  be 
oompelled  to  pay  the  bill  twice, — the  husband's  pro- 
-p^rty  in  the  bill  not  being  changed  by  the  indorsement 
4ti  the  wife,  unauthorised  by  him. 


185a 


Mauu^  J.    I  am  of  opinion  that  the  declaration  in 
-tloB  one  10  bad,  and  consequently  that  the  defendant 
Mb  entitled  to  judgment.    The  declaration  certainly  is  a 
^6iy  fltaange  one:  and  the  pleas  appear  to  me  to  be 
•dill  jaoKt  strange.    Assuming  the  declaration  to  be  in 
mae^  it  has  been  attempted  to  be  supported,  on  the 
sothofity  of  a  case  of  Levy  v.  Langridge,  in  the  Ex- 
^^leqper*    Iff  however,  the  declaration  is  in  case,  it 
juruoeeds  upon  a  supposed  liability  arising  out  of  a 
^xmtnwt  transferred  by  the  indorsement  of  certain  bills 
«)f  kdingi    Now,  it  is  perfectly  clear  that  a  contract 
^:2amiot  be  transferred  so  as  to  enable  the  transferee  to 
upon  it.    Generally  speaking,  the  law  has  endea* 
oared  to  assimilate  actions  of  tort  arising  out  of  con- 
iKincts,  with  actions  on  contracts,  giving  the  plaintiff  the 
^^ection  to  adopt  either  form  of  remedy ;  as  in  the  case 
^^f  actions  against  carriers,  and  the  like.    Now,  here, 
"^^c  duty,  the  breach  of  which  is  complained  of,  entirely 
'^jises  out  of  contract.    I  do  not  think,  under  these 
^^drcumstances,  that  a  right  to  sue  can  be  transferred : 
^^^herefore,  the  declaration,  as  a  declaration  in  case  for  a 
"fcrwdi  of  duty,  is  clearly  bad. 

Considering  it,  as  I  thought  at  first  it  might  be  con- 
sidered, as  an  informal  count  in  trover,  I  also  think  it 
sxibgtantially  bad.    It  docs  not  shew  that  the  gooils 
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mentioned  in  the  bills  of  lading,  were  the  pUuntiflTs. 
goods.    It  states  that  the  goods  were  shipped  bj 
Renniey  and  that  the  defendant,  upon  their  shipmenly 
signed  bills  of  lading,  undertaking  to  deliver  them  at 
Bombay^  to  Rennie,  or  his  assigns.    Assuming  that  the 
defendant  is  estopped  from  denyii^  all  that  is  admitted 
on  the  face  of  the  record,  it  is  not  admitted  that  the 
goods  were  once  the  property  of  Rennie,  or  that  Aey 
afterwards  became  the  property  of  the  pluntiff  If 
I  were  to  hazard  a  conjecture  on  the  subject,  I  aboiiU 
say  that  they  were  not  Rennie's  goods ;  for,  if  they  had 
been,  the  plaintiff  would,  no  doubt,  have  so  aOcged. 
It  is  quite  consistent  with  what  is  alleged,  that  the 
goods  were  not  the  goods  of  Renniey  and  that  the 
plaintiff  has  no  property  whatever  in  them.  Another 
essential  property  of  trover  is  also  wanting  here.  It 
appears  that  the  plaintiff  claims  to  be  the  indorsee  of 
two  bills  of  lading,  which  were  signed  by  the  defimd- 
ant,  making  the  goods  deliverable  at  Bombay ;  hot  it 
does  not  appear  that  the  bills  of  lading  were  ever  trans* 
mitted  to  Bombay,  or  presented  to  the  defendant  there.- 
The  duty  of  the  defendant,  as  ship-owner,  wafl»  to  : 
the  goods  until  some  person  presented  the  bilb  of  1 
to  him  at  Bombay.    But  it  is  said,  that,  although, 
the  arrival  of  the  ship,  with  the  goods  on  board,  lur- 
Bombay,  the  plaintiff  was  the  bond  Jide  holder 
indorsee  of  the  bills  of  lading,  and  was  then,  and  at  i 
time  of  the  committing  of  the  grievance^,  the  assignee  i 
the  said  bills  of  lading,  and  of  the  goods,  according 
the  terms  of  the  said  bills  of  lading,  and  according  to  I 
custom  of  merchants  in  that  behalf,  and  lawfully 
titled  to  the  possession  of  the  said  goods,  on  productSo^ii 
of  the  said  bills  of  lading,  —  yet  the  defendant  wrom^^fw 
fully,  and  contrary  to  his  duty,  and  to  the  custom  of 
merchants  in  that  behalf,  delivered  the  goods  to  certaxi} 
other  persons,  to  the  plaintiff  unknown,  not  being  tfie 
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iaiUL  Jlde  holders  or  indorsees  or  assigns  of  the  said  bills  1850* 
of  lading,  and  not  to  the  plaintiff,  or  to  any  person  on  — 
tbe  plaintiff's  behalf,  and  that  the  goods  thereby  were  l^<»vAai» 
wholly  lost  to  the  plaintiff.    It  was,  however,  the  de-  SaKpnicttn. 
fendanfa  duty  to  keep  the  goods  from  the  plaintiff^ 
until  he,  or  some  person  on  his  behalf,  produced  the 
bilk  of  lading.    Then,  the  fact  of  the  ship-owner  not 
keeping  the  goods  on  board  the  ship  for  an  indefinite 
time,  clearly  does  not  amount  to  a  conversion.    He  has 
a  right  to  deliver  them  to  some  one,  until  the  bill  of 
lading  is  produced.   There  is  nothing  in  this  declaration 
to  abew  that  this  defendant  has  done  anything  else : 
the  declaration,  therefore,  is  clearly  bad  as  a  count 
in  trover;  and  there  must  be  judgment  for  the  de- 
fendant. 


CRE88WBLL,  J.  I  am  of  the  same  opinion.  It  was 
ittwted,  in  the  first  place,  that  this  is  an  action  of  tort 
aiinng  out  of  a  contract.  The  breach  of  a  contract 
may  be  a  wrong  in  respect  of  which  the  party  injured 
may  aoe  in  case,  instead  of  suing  upon  the  contract. 
This  is  properly  a  case  of  that  sort.  But  it  is  difficult 
to  imagine  that  such  a  cause  of  action  can  be  conveyed 
to  one  to  whom  the  contract  is  not  transferable.  As- 
suming, however,  that  that  may  be,  does  the  declaration 
here.8l»ew  any  such  breach  of  duty  towards  the  plaintiff, 
as  to  entitle  him-to  sue  the  defendant?  The  duty  that 
is  allegcil,  is,  to  deliver  the  goods  upon  the  production 
of  the  bills  of  lading ;  but  it  is  not  alleged  that  the 
bilk  of  lading  were  produced. 

As  to  the  other  view  of  the  case, — treating  the  count 
as  an  informal  count  in  trover, — the  plaintiff  has  care- 
fully avoided  alleging  that  Rennie  had  any  property  in 
the  goods.  The  case  stands  thus:  —  Goods  are  shipped 
by  Rennie^  and  the  defendant  contracts  to  deliver  them 
at  Bombay  to  Rennie  or  assigns.    That  contract  is  not 
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mentioned  in  the  bills  of  lading,  were  the  plaintiflTs. 
goods.    It  states  that  the  goods  were  shipped  bj 
Rennie^  and  that  the  defendant,  upon  their  shipment 
signed  bills  of  lading,  undertaking  to  deliver  them  at 
Bombatfy  to  Rennie,  or  his  assigns.    Assuming  that  the 
defendant  is  estopped  from  denying  all  that  is  adnutted 
on  the  face  of  the  record,  it  is  not  admitted  that  the 
goods  were  once  the  property  of  Rennie,  or  that  thej^ 
afterwards  became  the  property  of  the  plaintiffi  If 
I  were  to  hazard  a  conjecture  on  the  subject,  I  should 
say  that  they  were  not  Rennie's  goods ;  for,  if  they  had 
been,  the  plaintiff  would,  no  doubt,  have  so  aOeged. 
It  is  quite  consistent  with  what  is  allegedt  that  the 
goods  were  not  the  goods  of  Rennie,  and  that  the 
plaintiff  has  no  property  whatever  in  thenu  Another 
essential  property  of  trover  is  also  wanting  here.  It 
appears  that  the  plaintiff  claims  to  be  the  indoTBee  of 
two  bills  of  lading,  which  were  signed  by  the  defend- 
ant, making  the  goods  deliverable  at  Bombay ;  hat  it 
does  not  appear  that  the  bills  of  lading  were  ever  trans- 
mitted to  Bombay  J  or  presented  to  the  defendant  there. 
The  duty  of  the  defendant,  as  ship-owner,  wa8»  to  keep 
the  goods  until  some  person  presented  the  bilb  of  lading 
to  him  at  Bombay.    But  it  is  said,  that,  although,  on 
the  arrival  of  the  ship,  with  the  goods  on  board,  at 
Bombay^  the  plaintiff  was  the  bon&  fide  holder  and 
indorsee  of  the  bills  of  lading,  and  was  then,  and  at  the 
time  of  the  committing  of  the  grievance^,  the  assignee  of 
the  said  bills  of  lading,  and  of  the  goods,  according  to 
the  terms  of  the  said  bills  of  lading,  and  according  to  the  ^ 
custom  of  merchants  in  that  behalf,  and  lawfully  en-^ 
titled  to  the  possession  of  the  said  goods,  on  production^H 
of  the  said  bills  of  lading,  —  yet  the  defendant  wrong- 
fully, and  contrary  to  his  duty,  and  to  the  custom  oMI 
merchants  in  that  behalf^  delivered  the  goods  to  oert«i=3 
other  persons,  to  the  plaintiff  unknown,  not  being  th^B 
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iimd  Jtde  holders  or  indorsees  or  assigns  of  the  said  bills  1850* 
of  lading,  and  not  to  the  plaintiff,  or  to  any  person  on  — 
the  plaintiff's  behalf,  and  that  the  goods  thereby  were  ^^w'^Aab 
wholly  lost  to  the  plaintiff.    It  was,  however,  the  de-  SaKPnimn. 
fendanfs  duty  to  keep  the  goods  from  the  plaintiff, 
antil  he,  or  some  person  on  his  behalf,  produced  the 
bills  of  lading.    Then,  the  fact  of  the  ship-owner  not 
keying  the  goods  on  board  the  ship  for  an  indefinite 
time,  clearly  does  not  amount  to  a  conversion.    He  has 
a  right  to  deliver  them  to  some  one,  until  the  bill  of 
lading  is  produced.  There  is  nothing  in  this  declaration 
to  abew  that  this  defendant  has  done  anything  else: 
die  declaration,  therefore,  is  clearly  bad  as  a  count 
in  trover ;  and  there  must  be  judgment  for  the  de- 
fendant. 


Cressweix,  J.    I  am  of  the  same  opinion.    It  was 
Snwfed,  in  the  first  place,  that  this  is  an  action  of  tort 
^vising  out  of  a  contract.    The  breach  of  a  contract 
'snay  be  a  wrong  in  respect  of  which  the  party  injured 
^my  tae  in  case,  instead  of  suing  upon  the  contract 
*This  is  properly  a  case  of  that  sort.    But  it  is  difficult 
^So  imagine  that  such  a  cause  of  action  can  be  conveyed 
"^^0  one  to  whom  the  contract  is  not  transferable.  As- 
^soiming,  however,  that  that  may  be,  does  the  declaration 
S=^ere.sl»ew  any  such  breach  of  duty  towards  the  plaintiff, 
fl  to  entitle  him^to  sue  the  defendant?    The  duty  that 
alleged,  is,  to  deliver  the  goods  upon  the  production 
^=^f  the  bills  of  lading ;  but  it  is  not  alleged  that  the 
^^iUs  of  biding  were  produced. 

As  to  the  other  view  of  the  case,  —  treating  the  count 
"^^an  informal  count  in  trover,  —  the  plaintiff  has  care- 
^•oUy  avoided  alleging  that  Rennie  had  any  property  in 
"^^he  goods.    The  case  stands  thus:  —  Goods  are  Hhipped 
^^y  Rennie^  and  the  defendant  contracts  to  deliver  them 
-^t  Romhay  to  Rennie  or  assigns.    That  contract  is  not 
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In  asfampsit 
by  indoneen 
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acceptor  of 
a  biU  of  ex- 
change, the 
defendant 
pleaded,  — 
that  the 
phuntifiv  had 
broaght  a 
former  action 


Overtop  and  Auother  r.  Harvey. 

r|lHIS  WAS  an  action  of  assumpsit,  commenced  bj 
writ  of  summons,  dated  the  9th  of  January^  1849. 
The  first  count  of  the  declaration  stated,  that,  there- 
tofore, to  wit,  on  the  19th  of  June^  1847,  one  Robert 
RemmeU  marie  his  bill  of  exchange  in  writings  bearing 
date,  to  wit,  the  day  and  year  aforesaid,  and  then  di- 
rected the  same  to  the  defendant,  and  thereby  required 
the  defendant  to  pay  to  the  order  of  the  said  Robert 

Remmett  the  sum  of  ^15L  Is.;  for  value  received,  three 
against  him 

upon  the  same  bill  (setting  out  the  declaration  in  such  former  action), — that 
the  defendant  pleadefl  to  the  count  on  the  bilU  that,  after  the  aceeptaaoe  and 
indorsement  thereof,  and  whilst  the  plaintiffk  were  the  holders,  and  before  it 
became  due,  it  was  agreed  between  the  plaiiitifTs  and  the  defendant,  that,  in  the 
event  of  tlie  bill  being  dishonoured,  the  plaintiffs  should  receive  from  the  de* 
fendant  a  warrant  of  attorney  for  the  amount  of  the  bill,  with  intenrat  and 
expenses,  and  thai  judgment  should  be  entered  up  thereon,  but  that  no  execatioo 
should  issue  u|)on  such  judgment  until  the  '2/)th  of  December,  1848,  and  that 
the  time  for  payment  of  the  bill  should  be  extended  until  that  day  ;  that  the  bill 
became  due  on  the  S^nd  of  September,  1 847,  and  that  the  defendant  wa«  ready 
and  willing  to  give  and  execute,  and  then  tendered  and  offered  to  the  plaintiA, 
his  warrant  of  attorney,  pursuant  to  the  agreement,  and  requested  them  to  accept 
the  same,  and  to  extend  the  time  of  payment  of  the  bill  until  the  ^5th  ol 
December y  1848,  but  that  the  plaintiffs  refused  and  neglected  so  to  do.  and,  in 
violation  of  the  agreement,  sought  to  enforce  payment  of  the  bill ;  that  the 
plaintifia  replied  de  injurid  to  such  plea  ;  and  that  the  defendant  obtained  judg- 
ment in  the  said  action.  The  plea  then  proceeded  to  aver  the  identity  of  the 
bill  uid  the  causes  of  action  in  both  cases. 

To  this  plea,  the  plsintiffs  replied,  that  they  did  extend  the  time  for  payment 
of  the  bill  until  and  after  the  said  25th  of  December,  1848,  and  that  they  bad 
not,  since  the  said  recovery  in  tlie  SHid  plea  nientionedt  sought  to  enforce  the  pay* 
ment  of  the  bill,  which  still  remained  unpaid,  and  that  the  defendant  had  not 
given  or  executed  to  the  pUi>itiff'<  a  warrant  of  attorney :  — 

Held,  on  demurrer  to  the  replication,  that  the  plea,  though  containing  ira< 
necessary  details  of  the  pleadings  in  the  former  action,  was  a  good  answer  to  thii 
action  ;  and  that  the  replication  was  bad. 
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mouths  after  the  date  thereof,  which  period  had  elapsed 
befote  the  commeQoement  of  the  suit ;  and  the  defend- 
ant then  accepted  the  said  bill  of  exchange ;  and  the 
said  Robert  Remmett  then  indorsed  the  said  bill  of  ex- 
change to  one  Owen  Parry  ;  and  the  said  Owen  Parry 
then  indorsed  the  said  bill  of  exchange  to  the  phiintiffs ; 
and  the  defendant  then,  in  consideration  of  the  pre- 
mises, promised  the  plaintiffs  to  pay  them  the  amount 
of  the  said  bill  of  exchange,  according  to  the  tenor  and 
effect  thereof^  and  of  the  said  acceptance  and  indorse- 
ments thereof. 

There  was  also  a  count  upon  an  account  stated. 
PleAj  —  to  the  first  count, —  that  the  plaintiffs  ought 
not  to  be  admitted  or  received  to  declare  against  the  de- 
fendanty  or  to  implead  him,  in  respect  of  the  several 
^aoaes  of  action  in  the  declaration  mentioned,  because  the 
iSefeadaat  said  that  the  plaintiffs,  theretofore,  and  before 
the  commencement  of  the  suit,  and  after  the  said  bill  of 
ttchange  in  the  first  count  mentioned  became  due  and 
jMiyaUfi^  and  after  the  making  of  the  promises  in  the 
^decbnilion  mentioned,  to  wit,  on  the  2nd  of  October, 
1847 J  in  the  court  of  our  lady  the  Queen,  before  Her 
justices  at  Westminster,  impleaded  the  defendant  in  an 
action  on  promises,  and  afterwards,  to  wit,  on  the  25th 
^  October,  in  the  year  aforesaid,  declared  against  the 
defendant  in  the  said  action,  for  that  the  said  Robert 
.JBemmett,  on  the  said  19th  of  June,  1847,  made  his  bill 
^sf  exchange  in  wnting,  and  directed  the  same  to  the 
^Icfendant,  and  thereby  required  the  defendant  to  pay 
the  order  of  the  said  Robert  Remmett^  three  months 
After  the  date  thereof,  (which  period  the  plaintiffs  therein 
ATened  had  elapsed  before  the  commencement  of  the 
action),  the  sum  of  575/.  Is,,  (or  value  received,  and 
t.lmt  the  defendant  then  accepted  the  said  bill,  and  that 
the  Baid  Robert  Remmett  then  indorsed  the  same  to  the 
Owen  Parry,  who  then  indorsed  the  same  to  the 
y  3 
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2K>a.      (ikintiffi,  and  that  the  defendant  then,  in  consideration 

  of  the  said  premises,  promised  the  plaindflb  to  pay  them 

OwMiUQn  amount  of  the  said  bill  according  to  the  tenor  and 
H^mwm^  eflfect  thereof,  and  of  the  said  acceptance  and  indorse- 
ment thereof ;  and  also  that  the  defendant,  on  the  Ist 
of  October,  1847,  was  indebted  to  the  plainti£b  in  lOOML 
for  monej  found  to  be  due  from  the  defendant  to  the 
pliuntiffi  on  an  account  then  stated  between  the  ^ain- 
tifis  and  the  defendant ;  and  that  the  defendant  after> 
wards,  to  wit,  on  the  day  and  year  last  aforeaaid,  in 
consideration  of  the  last-mentioned  premise^  pramiaed 
the  plaintiflb  to  pay  them  the  said  last-mrationed  sum 
of  money ;  yet  that  the  defendant  had  disregarded  his 
promises,  and  had  not  paid  the  amount  of  the  said  UU 
of  exchange,  or  any  part  thereof,  or  any  of  the  eaid 
several  sums  of  money  in  the  declaration  mentioned,  or 
any  part  thereof;  to  the  damage  of  the  plnitiflb  of 
1000/. :  That,  the  plaintiffs  having  so  declared  m  the 
sud  action  as  aforesaid,  the  defendant  afterwiids  in 
due  course,  and  according  to  the  practice  of  the  said 
court,  to  wit,  on  the  8th  of  November,  1847,  by  JZ  F. 
Hok,  his  attorney,  pleaded  to  the  said  action,  in  manner 
following,  that  is  to  say,  to  the  last  count  of  the  said  dfr- 
daratbn  in  the  said  action,  the  defendant  then  pleaded 
tiiat  he  did  not  promise  in  manner  and  form  as  theiem 
alleged,  &c.,  and  to  the  sidd  first  count  of  the  said  de- 
daration  in  the  said  action,  the  defendant  then  pkaded, 
that,  after  he  accepted  the  said  bill  of  exchange  in  that 
count  mentioned,  and  after  the  indorsement  thereof  by 

the  said  Robert  Remmett  to  the  said  Owen  Parry,  and  . 

after  the  indorsement  thereof  by  the  said  Owen  /\uiy 
to  the  plaintiffs,  and  whilst  the  said  plaintifi  were  ihK 
holders  thereof,  and  before  the  same  became  doe  andS 
payable,  to  wit,  on  the  19th  of  June,  1847,  it  waM 
agreed  by  and  between  the  plaintiffi  and  the  defendant:^ 
that,  in  consideration  that  the  defendant  would,  in  th^K 
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event  of  the  said  bill  of  exchange  being  dishonoured  hj  1850. 
the  defendant  when  the  same  should  become  due  and  — — 
payable,  then  give  and  duly  execute  to  the  plaintiffs  his  ^^^w^* 
wanaat  of  attorney  for  the  amount  of  the  said  bill,  that  HARvsr. 
18  to  say,  for  the  sum  of  575/.  U,,  and  also  for  all 
ahugeB  and  expenses  relating  to  the  said  warrant  of 
attorney,  to  be  pud  on  the  25th  of  December,  1848> 
with  interest,  at  the  rate  of  52.  per  cent,  per  annum, 
payable  half-yearly,  to  be  computed  from  the  day  when 
the  Mid  bill  should  become  due  and  payable,  and  would 
ako  allow  judgment  to  be  then  immediately  entered  on 
sack  warxant  of  attorney,  and  registered ;  that  they  the 
said  pluntiflb  would  then  accept  such  warrant  of  attor-- 
nej  fiom  the  defendant,  and  would  not  issue  any  execu- 
tion thereon  until  the  25th  of  December,  1848,  and  would 
not  enforce  the  said  bill  as  against  the  said  defendant^ 
hot  would  extend  the  time  for  payment  of  the  same 
nntil  the  day  and  year  last  aforesaid ;  that  the  said  bill 
became  due  and  payable  on  the  22nd  of  September  then 
last  paaty  and  was  then  dishonoured  by  the  defendant ; 
that,  when  the  said  bill  became  due  and  payable,  to 
wit,  OB  the  day  and  year  last  aforesaid,  he,  the  de- 
fendant, in  pursuance  of  the  agreement,  was,  and  from 
tbeoce  until  the  time  of  pleading  the  said  last-mentioned 
jlsa,  had  been,  and  still  was,  ready  and  willing  to  give 
and  execute,  and  then  tendered  and  offered  to  the 
plaintiflw,  his  warrant  of  attorney  for  the  amount  of  the 
«id  biDj  that  is  to  say,  for  the  sum  of  575/.  Is.,  and 
mko  for  all  charges  and  expenses  relating  to  the  said 
warrant  of  attorney,  to  be  paid  on  the  25tli  of  De- 
€mber,  1848,  and  was  also  then,  and  from  thence  until 
ihe  pleading  of  the  sidd  last-mentioned  plea  had  been, 
anl  then  still  was,  ready  and  willing,  and  then  offered, 
to  allow  judgment  to  be  then  immediately  entered 
«i  such  warrant  of  attorney,  and  registered,  —  of  all 
^hich  premises,  the  plaintiff,  to  wit,  on  the  day  and 
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1850.      year  last  aforesaid,  had  due  notice,  and  were  then  re- 

  quested  by  the  defendant  to  accept  such  warrant  of 

Otrbtun  attorney  as  aforesaid  from  the  defendant,  and  to  extend 
Harvkv.  the  time  of  payment  of  the  said  bill  until  the  said  25th 
December,  1848  ;  yet  that  the  pkintiflTs  did  not  nor 
would  accept  the  said  warrant  of  attorney  from  the  de- 
fendant, but  wholly  refused  and  neglected  so  to  do^ 
and  then  unjustly,  and  in  violation  of  the  sdd  agreement^ 
sought  to  enforce  payment  of  the  said  bill  of  ezdumge 
by  the  defendant ;  and  the  defendant  then,  in  and  by 
the  said  last-mentioned  plea,  offered  and  alleged  that  lie 
was  ready  to  verify  the  same :  That  he,  the  defendut, 
having  so  pleaded  to  the  said  action  as  aforesud^  tbe 
plaintiffs,  afterwards,  to  wit,  on  the  8th  of  Nooemker^ 
1847,  in  due  course,  and  according  to  the  practice  of  the 
said  court,  replied  to  the  said  pleas  of  the  defendant  in 
the  said  action,  in  manner  following,  that  is  to  say,  by 
joining  issue  upon  the  said  first  plea  of  the  defendant^ 
and  replying  to  the  said  last  plea  of  the  defendant,  that 
the  defendant,  of  his  own  wrong,  and  without  the  cause 
by  the  defendant  in  the  said  plea  alleged,  broke  lus 
sfud  promise,  and  did  not  pay  the  amount  of  the  said 
bill  in  the  said  first  count  of  the  said  declaration  ia  the 
said  action  mentioned,  in  manner  and  form  as  the  plains 
tiffs  had  above  in  the  said  first  count  in  that  behalf 
complained ;  and  the  plaintiff  in  and  by  the  sud  replica* 
tion  prayed  that  the  same  might  be  inquired  of  by  tbe 
country  &c. :  That  the  defendent  then,  to  wit,  on  tlM. 
day  and  year  last  aforesaid,  joined  issue  upon  the  sakk 
last-mentioned  replication :  That,  issue  having  been  so 
joined  in  the  said  action  as  aforesiud,  such  prooeedii^ 
were  thereupon  had  in  tbe  said  suit,  that  afterwards, 
and  before  the  commencement  of  this  suit,  to  wit,  on 
the  18th  of  November,  1847,  at  fVcstminster^BaU,  in 
the  county  of  Middlesex,  before  the  Hon.  Sir  C  Crt$$^ 
fcell,  knight,  one  of  the  justices  of  our  said  lady  the 
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Queen  of  the  Bench  at  Westminster  aforesaid^  in  the 
absence  and  in  the  place  and  etead  of  the  Right  Hon. 
Sir  ThomoM  fVilde,  knight,  the  chief  justice  of  the  said 
eonrt  of  our  siud  lady  the  Queen  at  Westminster  afore- 
said, the  said  Leues  joined  between  the  said  parties  in 
the  8aid  action,  in  due  course,  and  according  to  the 
prRGtice  of  the  said  court,  came  on  for  trial ;  and  at  the 
cud  last^mentioned  time  and  place  came  the  plaintiffs 
In  their  own  proper  persons,  and  the  defendant,  by  H. 

HoU,  laia  attorney ;  and  the  jurors  of  the  jury,  being 
sammcHied  in  the  siud  action,  also  came ;  who,  to  speak 
-the  truth  of  the  matters  in  issue  in  the  said  action, 
lieiiig  dioeen,  tried,  and  sworn,  according  to  the  form 
of  the  statute  in  such  case  made  and  provided,  did,  as 
-to  the  first  issue  joined  between  the  said  parties  as 
aafbresaid,  upon  their  oath  say  that  he,  the  defendant, 
<£d  not  promise  as  in  the  last  count  of  the  said  declara- 
tion in  the  said  action  alleged ;  and,  as  to  the  lost  issue 
jcined  between  the  said  parties  as  aforesaid,  the  jurors 
aforesaid  did,  upon  their  oath  aforesaid,  say  that  the 
defendant  did  not,  of  his  own  wrong,  or  without  the 
<»nse  by  the  defendant  in  the  said  last  plea  of  the  de- 
.fendsnt  alleged,  break  his  said  promise,  and  that  the 
defendant,  for  the  causes  by  him  in  his  said  last  plea  in 
tliat  behalf  alleged,  did  not  pay  the  amount  of  the  bill 
in  the  said  first  count  of  the  said  declaration  in  the  said 
action  mentioned,  in  manner  and  form  as  in  that  plea 
was  alleged :  That  thereupon,  afterwards,  and  after  the 
said  trial  of  the  said  action,  and  before  the  commence- 
nient  of  this  suit,  to  wit,  on  the  2nd  of  December y  1847, 
by  the  consideration  and  judgment  of  the  said  court,  it 
oonoidered  that  the  plaintiffs  should  take  nothing 
by  their  said  writ  in  the  suid  action,  but  that  they 
skodd  be  in  mercy  &c.,  and  that  the  defendant  should 
go  without  day  &c. ;  and,  by  the  like  consideration 
adjudgment,  it  was  further  considered  by  the  cour^ 
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there  that  the  defendant  should  recover  against  tke 
fdaintiffs  SIL  Is.  Id.  for  his  costs  and  dbarges  by  him 
about  his  defence  in  that  behalf  laid  out  and  expended, 
by  the  court  there  adjudged  to  the  defendant,  and  with 
his  assent,  according  to  the  form  of  the  statute  in  aadi 
case  made  and  provided ;  and  that  the  defendant  dioold 
have  execution  thereof  &c.,  —prout  pateiy  &a :  That 
Ae  said  bill  of  exchange  in  the  said  first  count  bf  iht 
declaration  in  the  sud  action  in  which  judgment  was  so 
given  as  aforesaid,  mentioned,  and  the  said  ImU  of 
exchange  in  the  first  count  of  the  declaration  in  tUs 
action  mentioned,  were  one  and  the  same,  and  mi 
t)^r  or  different  bills  of  exchange;  and  that  the  said 
supposed  account  stated  in  the  last  count  of  the  declina- 
tion in  the  said  action  in  which  judgment  was  so^  given 
as  afimsud,  mentioned^  and  the  said  account  stated  in 
tile  daid  last  count  of  the  said  declaration  in  tins  aeticm 
mentioned,  vtfire  one  and  the  same  account»iuid  Hot 
idth^.  or  different  accounts  stated ;  and  that  the  said 
Mipposed  proniises  and  causes  of  action  in  the  asid 
declaration  in  the  said  abtion  in  which  judgment  wae  so 
given  as  aforesaid,  mentioned,  and  the  said  prooBses 
and  causes  of  action  in  the  declaration  in  this  aotion 
mentioned,  were  the  same  promises  and  causes  oimelSmt 
and  not  oliier  or  (Afferent  promises  or  causes  of  aetion^ 

and  thb  the  defendant  was  ready  to  verify  by  the  add  i 

record ;  wherefore,  the  defendant  prayed  jn^iiiinf 
whether  the  plaintiffs  ought  to  be  permitted  to  impleadlK 
the  defendant  for  the  alleged  breach  of  promises  in  thet 
said  first  count  of  the  declaration  in  this  action  mms-- 
tioned,  or  to  say  that  he,  the  defendant,  promised  as  jft 
the  last  count  of  the  said  declaration  in  this  action  men- 
tioned, &c.  , 

To  this  plea,  the  pluntiflb  replied,  that  they,  l&e 
plaintiffs,  ought  not  to  be  barred  from  declaring  agaiMt 
the  defendant,  or  from  impleading  him  in  xeepeot  ef  Ae 
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Qiiises  of  action  in  the  said  first  count  of  the  aaid  de-»  1850. 

dantion  in  this  action  mentioned,  because  they  sfdd   

Aat  they,  the  plaintiflb,  did  extend  the  time,  and  give  ^^won 

the  defendant  time  for  payment  of  the  bill  of  exchange  HAii?n. 

in  tlie  aaid  first  count  of  the  declaration  in  this  action 

Bientionecl,  until  and  after  the  said  26th  of  December^ 

I8489  mod  4lie  plaintiffs  had  not,  since  the  said  recovery 

m  the  said  plea  mentioned,  until  the  commencement  of 

this  aoit,  aougfat  to  enforce  the  payment  of  the  bill  of 

exchange  in  the  said  first  count  of  the  declaration  in 

ibis  aotion  mentioned,  and  the  amount  of  the  bill  of 

ezcfaaiige  was  still  unpaid  to  the  plaintiffs;  that  the 

said  Sffth  of  December,  1848,  had  elapsed  and  passed 

long  before  the  commencement  of  this  suit;  and  that 

liie  defendant  had  not,  at  any  time  hitherto,  ^ven  or 

exeeated  to  the  plaintifis  any  warrant  of  attorney  for 

the  amount  of  the  sud  bill,  or  any  part  thereof,  or 

otherwise  howsoever;  and  that  this  the  plaintiffs  were 

ready  to  verify,  wherefore  the  plaintiffs  prayed  judgment 

if  ihey  ought  to  be  barred  from  imjdeading  the  defend^ 

ant  foir  the  said  breach  of  promise  in  the  said  first  count 

of  the  declaration  in  this  action  mentioned. 

As  to  the  second  count,  there  was  a  nolle  prosequi. 

Spedal  demurrer  to  the  replication  to  the  first  count,  ,  Demurrer, 
as^ping  for  causes,  —  that,  although  the  said  repli- 
eation  confesses  that  the  judgment  in  the  said  plea 
mentioned,  was  given  by  the  sdd  court  therein  also 
Mentioned,  and  that  the  same  remains  in  full  force  and 
eflbct,  and  not  in  the  least  reversed  or  made  void,  yet 
the  said  replication  does  not  state  or  shew  any  cause  or 
reason  why  the  said  judgment  shoidd  not,  and  does  not, 
estop  the  plaintiffs  to  declare  against  the  defendant,  or  to 
implead  him  in  respect  of  the  several  causes  of  action  in 
the  said  first  count  of  the  declaration  in  this  action 
menticmed ;  —  that  an  existing  and  unreversed  judgment 
in  the  defendant's  fiivour,  upon  a  plea  in  bar  given  by  a 
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  precludes  and  estops  the  plaintiflb  from  again  vexii^  or 

OvERToif     suing  the  defendant  by  a  further  action  or  suit,  upon  or 
Habvkt         respect  of  the  same  identical  cause  of  action  as  that 
to  which  such  plea  was  pleaded ;  —  that,  the  said  jiidgi- 
ment  on  the  said  plea  of  the  defendant,  being  and  re- 
maining in  full  force  and  effect,  and  not  in  the  tatft 
reversed  or  made  void,  the  plea  upon  which  the  aame  was 
given,  must  be  taken  to  be  a  good  and  valid  one  in  law; 
and  that  it  can  be  so  only  upon  the  ground  that  the 
agreement  therein  stated  and  set  forth  operated  as  a 
suspension  of  the  plaintiff's  right  of  action  upon  or  in 
respect  of  the  said  bill  in  the  first  count  of  the  siud  de- 
claration mentioned,  and  which  said  riglit  of  action 
having  been  suspended  by  the  act  and  agreement  of  the 
plaintiffs,  is  altogether  gone  and  destroyed  in  law:  — 
that  it  appears  from  the  said  plea  pleaded  in  the  said 
previous  action,  and  the  said  judgment  given  thereon  as 
aforesaid,  that  the  right  of  action  upon  or  on  accoont  of 
the  said  bill  in  the  said  first  count  of  the  dedara^n 
mentioned,  hath  been  released  and  extinguished;  —  that 
the  said  replication  is  repugnant,  contradictCMry,  and 
absurd,  in  this,  to  wit,  that,  although  the  said  rej^ca- 
tion  confesses  the  sevcnd  allegations  in  the  said  plea  of 
the  defendant,  and  that  such  action  as  therein  men* 
tioned  was  brought  by  the  plaintiflb  against  the  defend- 
ant before  the  said  25th  of  December,  1848,  yet  the 
said  replication  allies  that  the  plointiffis  did  extend  the 
time,  and  did  give  the  defendant  time,  for  the  payment 
of  the  said  bill  in  the  said  first  count  of  the  deckmtion 
in  this  action  mentioned,  until  and  after  the  said  26th  of 
December y  1848 ;  —  that  the  said  last-mentioned  allega^ 
tion  operates  as  an  argumentative  denial  of  such  action 
as  in  the  said  plea  of  the  defendant  mentioned,  havii^ 
been  brought,  as  in  the  said  plea  alleged ;  —  that  it  is 
not  stated  nor  alleged,  nor  doth  it  appear,  in  or  by  the 
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Mid  replication,  that  the  pliiintiffis  ever  called  upon  or  1850^. 
required  the  defendant  to  give  or  execute  to  the  plaintiffi»  " 
dw  mud  warrant  of  attorney  for  the  amount  of  the  said  ^^'^^^^ 
billy  or  tliat  the  defendant  ever  refused  to  give  or  exe-»  Harvsy., 
eate  the  said  warrant  of  attorney :  —  that,  even  had  the 
defendant  refused,  such  refusid  would  not  have  con^^ 
^Bf  red  upon  the  plaintii&  the  right  to  declare  against 
the  defendant,  or  implead  him,  in  re8i)ect  of  the  causes  • 
of  action  in  the  said  first  count  of  the  declaration  in  thi» 
action  mentioned,  whilst  the  said  judgment  remained  in 
foroe  end  not  reversed. 
Joinder  in  demurrer. 

CL  Wood  (with  whom  was  Manning^  Serjt.),  in  sup- 
port of  the  demurrer.    The  plea,  though  '|)erha[>s  it 
Kxmtaine  etatements  that  are  unnecessary  (see  I  IVms^ 
Sammdm  5th  edit.  p.  91  a,  n.  (2).),  is  nevertheless  a  good 
-plea  of  judgment  reciivered ;  and  the  replication  affords 
no  anflident  answer  to  it*    The  plea  is  a  good  estoppel, 
and  is  conclusive ;  and  it  is  not  competent  to  the  plain-* 
tiff  to  shew  that  the  judgment  is  bod :  Trevivan  v. 
Lawrence  (a) ;  Vooght.  v.  fVinch(b) ;  Doe  v.  Huddart{c)\ 
JDoe  V.  Wright {d)\  2  SmitKs  Leading  Cases,  44 ^.  If 
the  judgment  be  improper,  it  can  only  be  reversed  on 
writ  of  error :  Holmes  v.  Walsh,  (e)    It  may  be  said 
that  the  agreement  stated  in  the  plea  in  the  fonner 
action,  only  amounted  to  an  agreement  to  susfiend  the 
light  of  action :  but  the  recent  case  of  Ford  v.  Beech  (g) 
riiewe  that  such  an  agreement  operates  as  a  total  ex- 

(a)  1  Salk.  276.,  6  Mod.  {d)  \0  Ad.    E.  763  ,  2  P. 

$56.,  «  Lord  Ratim.  1036.  ^  />.  672 

*  (*)  2  H  *  AM.  662.    And  (e)  7  T  B.  458. 

see  3  iV:  A  M.  27S. ;  5  N.  (^r)  1 1  H  B.  852..  5  D. 

M.  212. ;  3  M.    G.  737.  ;  4  6 10.    And  see  Gibho'is 

M.SfG.2l6.,n.;  antt,Vo\.\\l.  Vouillon,  anU,  Vol.  VI II.  p. 

pp.  331.  3SS.  483. 

(c)  ^  C.  M.S^  n.  316.,  4 
DowdL  p.  C.  437. 
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1850.      tiligaiahnient  of  the  right,  and  is  therefore  pioaJtblo 
—     in  bar.  • 
OvBBToir       rpijQ  replication  admits  that  the  judgment  in  tlv 
Hahtby.    former-  action  is  good,  and  stands  nnreversedy  and  that 
die  action  was  brought  in  respect  of  the  same  canset  eC 
9  action  as  those  for  which  this  action  is  broughL  TIm 

only  answer  that  is  sought  to  be  given  to  the  plei^  k, 
»  that  tliC:  pkbtiffs  did  extend  and  give  time  Sat  the  de- 
fendant to  pay  the  bill  until  after  the  day  namect  and  J 
that  that  day  had  elapsed  before  the  commenoemeiit  ef  ^ 
this  suit*   That  is  repugnant  to  the  admisttmi  involved  .X 
in  the  replication.    The  replication  goes  on  to  alil^:^ 
that  the  defendant  did  not  give  or  execute  to  the  plain- 
tiflb  a  wf(rrimi  of  attorney  for  the  amount  of  the  bill 
but  it  does  not  state  that  the  defendant  was  ever  »aXin^= 
qpbn  to  do  eoy  and  that  he  refused.    The  allqpifiMi:^^ 
fherefore,  is  a  native  pregnant  with  the  iifliiinilliiei  ■  i 
diat  the  plaintifis  demanded  and  the  defendant  irfusnaT 
to  g^ve  sudi  warrant  of  attorney.    In  Jlgrfqf  w» 
JMPClure  {a)i  a  declaration  stated  an  executory  oontM^ 
whereby  the  plaintiff  agreed  to  sell,  and  the  defendant 
id  buy,  on  arrival  by  a  certain  ship,  one  third  of  a  eaqo 
bf  tea,  to  be  consigned  to  the  plaintiff,  and  delivered  it 
Belfast  from  the  ship  to  the  defendant,  at  a  oe^ain 
price,-  payable  after  delivery.    The  dedaration>  Aen 
averred  .that  the  ship  arrived  at  Belfast  with  a^caigb  of 
tea  consigned  to  the  plaintiff;  that  the  plaintiff  was 
ready  aiid  willing  to  deliver  the  cargo  in  Belfast  te  'tbt 
defendant,  according  to  the  agreement;  yet  the  de^ 
fendant«  before  the  arrival  of  the  ship  with  the  cargo  at 
Selfasty  discharged  the  plaintiff  from  delivering  ihe 
cargo,  and:  thenceforth  refused  to  perform  the  agree- 
ment. '  The  third  plea,  as  to  so  much  of  the  breacli  as 

(a)  4f  Exeh,  345 ;  affirmed  on  error,  M'Ciure  v.*  B^s^, 
SExch.  140.  ' 


Sehted  to  dMaaigmg  the  plfuntiff  from  ddiv^rit^  the  1850. 
4ag(^  trayisned '  ihe '  dUchscrge :  the  fourth  plea^-  whiol^  '  ■ 
mm  :plesded  as  to:  so  much  of  the  breach  as  rebuked  to  O^wmr 
Qui  defendant^  havings  before  th6  arrival  of  the  ship.  HAavBr^ 
wiA  hci»  cargo  ai  BilfM,  Jtsbhai^  the  pltuutW  from 
defiwing :  tkie  cargo^  stated^  that»  before  the  cargo 
atttvtedat  JBtf/^Su^,  the  dcffehdant  retraicted  his  dischaige; 
Ae  fiftb'plea^  as  to  tUe  residue  of  the  breteh^  deilied 
Aak  flMS  fdaintiff  wai  ready  aud  wilting  to  deliver  the 
eaq^  :  It  wail  hdd,-^  first,  that  the  defendant  was  not 
booad^  Before  the  arrival  of  the  cargo,  to  give  the 
(ibiDiMr  a  distinbt  answer  whether  he  would  fulfil  the 
iMNStraot  or  not;^ — and,  secondly,  that  a  refusal  by  ihf 
fcfepdMlt,  hejbre  'die  arrival  of  the  cargo,  to  perform 
tktf  Mitract^  was  liot  a  breadi  of  it;  but  that  sudi 
Mftiaal  Bttvetracted  down  to,  and  inclusive  of,  the  time 
Mmi  tba  defeddflibit  was  bound  to  receive  the  eitrgo, 
Ma^enAsDi^  of  a  continufpg  refusld,  and  a  wuvei'  of 
tiie  iBOti^oo  pre()edeiit  x>f  delivery ;  and,  consequently^ 
ttiat  the  defendant  wak  liable  for  the  breach  of  contracts 
So»  here,  the  Tqilicaiion  must  be  taken  to  admit  that 
die  defendant  has  be^n  continually  offering  to  execute 
llie  warrant  of  attorney^ 

^  i%a0#eA*(with  whbm>was  Hugh  Hill),  contr^  The 
idea  is  clearly  bad.  This  action  was  commenced  on  the 
9th  of  JW/jr,  1849 ;  and  the  answer  attempted  to  be  set 
^  is,  that  the  plai'ntifis  ought  not  to  be  permitted  or 
veoeived  to  declaiH)  against  the  defendant,  or  to  implead 
him  in  respect  of  •  the  several  causes  of  action  in  the 
declaration  mentioned,  because,  before  the  commences 
Tnent  of  this  suit,  and  after  the  bill  of  exchange  in  the 
first  count  mentioned  became  due  and  payable,  and 
<ifter  the  making  of  the  promises  in  the  declaration 
mentioned,  to  wit,  on  the  2nd  of  October,  1847,  the 
plaintHb  impleaded  the  defendant  in  the  court  .qf 
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Queen*8  Bench  in  respect  oF  the  some  bill  and  cnuaca  of 
action ;  and  because  the  defendant  obtained  judgment 
in  that  action  upon  a  plea  alleging  an  agreement  to 
suspend  the  plaintiffs*  right  to  sue  in  respect  of  the  bill 
until  the  25th  of  December,  1848.    [Mavk,  J.  The 
plea  avers  that  the  causes  of  action  in  botH  actions  are 
identical.    Then  it  a[>pears  that  an  action  was  brought, 
and  that  the  defendant  pleaded  to  the  action,  and  obr 
tained  a  judgment  that  he  go  thereof  without  day« 
Does  not  that  shew  a  sufficient  bar  to  the  present 
action  ?]    It  is  submitted  that  it  docs  not.    {Makle^  J. 
The  proper  answer  to  the  plea  would  have  been,  that^ 
the  present  action  was  nut  brought  for  the  same  cshbgi^ 
te  the  former.    The  effect  of  an  agreement  to  suapenA. 
the  remedy  operating  as  a  total  bar,  was  very  mudm 
considered  in  Ford  v.  Beech,  in  error, — where  the  case 
of  Straey  v.  The  Bank  of  England  (a)  was  eaphunecf 
and  materially  qualified.  (&)]    It  sufficiently  appeam  on 
the  face  of  the  pleadings  here,  that  this  i«  not  tfnt  the 
same  cause  of  action  as  the  former.    An  eatoppd 
operates  to  prevent  a  party  from  allying  a  faict  ooDtraiy 
to  what  he  has  before  alleged  or  admitted.  [CWamel^  J. 
Are  you  suing  in  this  action  for  the  same  cause  as  ia 
the  first  action?]  No.  [^CressweUy  3 .  Then,  why  not  tra- 
verse the  allegation  of  identity  ?]  It  could  not  be  neoes- 
sary,  when  the  record  as  it  stands  clearly  shewa  that  the 
two  causes  of  action  are  different.    Would  it  be  fur  the 
jury  to  say  whether  or  not  the  two  declarations  were  the 
same  ?    \_Maule,  J.  I  think  it  would.]    Suppose  a  first 
action  brought  by  the  plaintiff  as  executor,  and  it 
turned  out  that  he  now  claimed  under  letters  of  admini« 
etration?  [^Cresstoell,3.  In  that  case,  he  would  beadif-  ^— 
ferent  person :  the  cause  of  action  would  be  totallv^^P" 
difierent.]    Robinsons  case (c)  is  an  authority  to  sheWr 

(a)  6  Bingh.  754.,  4  M.  (b)  1 1  Q.  A  874. 
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months  after  the  date  thereof,  which  period  had  elapsed 
befote  the  commeQoement  of  the  suit ;  and  the  defend* 
ant  then  accepted  the  said  bill  of  exchange ;  and  the 
said  Robert  Remmett  then  indorsed  the  said  bill  of  ex- 
change to  one  Chi>en  Parry  ;  and  the  said  Owen  Parry 
then  indorsed  the  said  bill  of  exchange  to  the  pUintiffs ; 
amd  the  defendant  then,  in  consideration  of  the  pre- 
mises, promised  the  plaintiffs  to  pay  them  the  anoount 
«f  the  said  bill  of  exchange,  according  to  the  tenor  and 
effect  thereof^  and  of  the  said  acceptance  and  indorse- 
ments th^rvof. 

There  was  also  a  count  upon  an  account  stated* 
Plei,  —  to  the  first  count, —  that  the  plaintiflb  ought 
not  to  .be  admitted  or  received  to  declare  against  the  de- 
fendant, or  to  implead  him,  in  respect  of  the  several 
eaoses  ot  action  in  the  declaration  mentioned,  because  the 
defendant  said  that  the  plaintiffs,  theretofore,  and  before 
the  commencement  of  the  suit,  and  after  the  said  bill  of 
etchange  in  the  first  count  mentioned  became  due  and 
payable,  and  after  the  making  of  the  promises  in  the 
declaration  mentioned,  to  wit,  on  the  2nd  of  October, 
1847,  in  the  court  of  our  lady  the  Queen,  before  Her 
justices  at  Westminster,  impleaded  the  defendant  in  an 
action  on  promises,  and  afterwards,  to  wit,  on  the  25th 
of  October,  in  the  year  aforesaid,  declared  against  the 
defendant  in  the  said  action,  for  that  the  said  Robert 
Remmett,  on  the  said  19th  of  June,  1847,  made  his  bill 
of  exchange  in  writing,  and  directed  the  same  to  the 
defendant,  and  thereby  required  the  defendant  to  pay 
to  the  order  of  the  said  Robert  Remmett^  three  months 
after  the  date  thereof,  (which  period  the  plaintiffs  therein 
averred  had  elapsed  before  the  commencement  of  the 
said  action),  the  sum  of  575/.  U*.,for  value  received,  and 
that  the  defendant  then  accepted  the  said  bill,  and  that 
the  sud  Robert  Remmett  then  indorsed  the  same  to  the 
eaid  Owen  Parry^  who  then  indorsed  the  same  to  the 
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1860.      replication  does  not  deny  it    In  R6binsori%  caac,  it 

•   appeared  npon  the  face  of  the  pleadings  that  the  two 

Oy^ton    ^nggg  Qf  action  could  not  be  identicaL 

Talfoued,  J.  I  am  of  the  same  opinion.  The 
causes  of  action  must  have  been  the  same  or  different. 
If  the  same,  the  judgment  in  the  former  action  is  a  bar : 
if  different,  the  allegation  of  identity  might  properiy  be 
traversed  by  the  replication.    The  plaintiff  not  haying  ^ 

adopted  that  very  obvious  course,  there  must  be  jadg  

ment  for  the  defendant. 

Judgment  for  the  defendant. 


Feb.  ^5. 

The  9l8t 
flection  of  the 
county-court 
act,  9  &  10 
Vict.  c.  95., 
does  not  pre- 
clude an  at- 
torney from 
recovering 
from  his 
client  a 
reasonable 
remuneration 
for  his  work 
and  labour 
done  out  of 
court,  before 
the  institution 
of  a  suit,  or 
take  away  the 
right  of  the 
superior  courts 
of  labour. 


JSx  parte  Esighley,  in  re  Keiqhlet  v.  Goodm aj^. 

the  28th  of  November,  1848,  Keighky  delivered 
to  Goodman  two  bills  of  costs, — the  one,  of  731 9i. 
2d.^  for  general  business;  the  other,  of  20/.  19«.  2(/., 
for  business  done  in  relation  to  a  suit  in  the  EdmonJUm 
county-court,  wherein  Goodman  sought  to  recover  dam- 
ages against  one  Martin  for  an  excessive  distress  upon 
goods  in  the  possession  of  Goodman  under  a  mortgage- 
deed.     In  the  suit  in  the  county-court,  Goodman 
claimed,  and  recovered,  191  19^.,  being  121  10«.,  the 
sum  levied  beyond  the  amount  due  for  rent,  and  71  9<. 
for  damages,  —  that  sum  having  been  charged  by 
Keighley  for  investigating  the  matter  on  his  behalf,  — 
together  with  61  2*.  4rf.  for  costs. 

On  the  5th  of  April,  1849,  Keighley  brought  an  action 
against  Goodman,  in  this  court,  to  recover  the  sum  of  561 
to  allow  on  taxation  a  reasonable  remuneration  for  this  description 
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event  of  the  said  bill  of  exchange  being  dbhonoured  hy  185Q. 
the  defendant  when  the  same  should  become  due  and  — 
payable,  then  pve  and  duly  execute  to  the  plaintife  his 
wanRant  of  attorney  for  the  amount  of  the  said  bill,  that  HARTsr. 
is  to  say,  for  the  sum  of  575/.  U.,  and  also  for  all 
charges  and  expenses  relating  to  the  said  warrant  of 
atiomeyy  to  be  paid  on  the  25  th  of  December,  1848, 
with  interest,  at  the  rate  of  5L  per  cent,  per  annum, 
payable  half-yearly,  to  be  computed  from  the  day  when 
the  laid  UU  should  become  due  and  payable,  and  woul^ 
also  albw  judgment  to  be  then  immediately  entered  on 
such  wnmnt  of  attorney,  and  registered ;  that  they  the 
9nd  rptaintiflh  would  then  accept  such  warrant  of  attor* 
Bsy  fiom  the  defendant,  and  would  not  issue  any  execu* 
tioQ  thereon  until  the  25th  of  December,  1848,  and  would 
not  enforce  the  said  bill  as  against  the  said  defendant^ 
bat  would  extend  the  time  for  payment  of  the  same 
imtil  the  day  and  year  last  aforesaid ;  that  the  said  bill 
became  due  and  payable  on  the  22nd  of  Si^ton&^  then 
last  past,  and  was  then  dishonoured  by  the  defendant  ; 
thaty  when  the  said  bill  became  due  and  payable,  to 
wity  m  the  day  and  year  last  aforesaid,  he,  the  de- 
fendant, in  pursuance  of  the  agreement,  was,  and  from 
thence  until  the  time  of  pleading  the  said  last-mentioned 
plea^  had  been,  and  still  was,  ready  and  willing  to  give 
and  execute,  and  then  tendered  and  offered  to  the 
jdaintififB,  his  warrant  of  attorney  for  the  amount  of  the 
said  bill,  that  is  to  say,  for  the  sum  of  575/.  Is.,  and 
also  for  all  charges  and  expenses  relating  to  the  said 
warrant  of  attorney,  to  be  paid  on  the  25th  of  De^ 
cmnber,  1848,  and  was  also  then,  and  from  thence  until 
the  pleading  of  the  said  last-mentioned  plea  had  been, 
juid  then  still  was,  ready  and  willing,  and  then  offered, 
to  allow  judgment  to  be  then  immediately  entered 
on  such  warrant  of  attorney,  and  registered,  —  of  all 
whidi  premises,  the  plaintiffs,  to  wit,  on  the  day  and 

T  4 
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1850.      year  ladt  aforesaid,  had  due  notice,  and  were  then  re- 

  quested  by  the  defendant  to  accept  such  warrant  of 

Otbbton    attorney  as  aforesaid  from  the  defendant,  and  to  extend 
Habvkv.    the  time  of  payment  of  the  said  bill  until  the  eiud  2dth 
if[  December,  1848 ;  yet  that  the  plaintiffs  did  not  nor 
would  accept  the  said  warrant  of  attorney  from  the  de- 
fendant, but  wholly  refused  and  neglected  so  to  do^ 
and  then  unjustly,  and  in  violation  of  the  said  agreementy 
sought  to  enforce  payment  of  the  said  bill  of  exchange 
by  the  defendant ;  and  the  defendant  then,  in  and  by 
the  said  last-mentioned  plea,  offered  and  alleged  tbmt  he 
was  ready  to  verify  the  same :  That  he,  the  defendant, 
having  so  pleaded  to  the  smd  action  as  afbreaaid,  the 
plaintiffs,  afterwards,  to  wit,  on  the  8th  ol  Naoemier^ 
1847,  in  due  course,  and  according  to  the  practice  of  the 
smd  court,  replied  to  the  said  pleas  of  the  defendant  in 
the  said  action,  in  manner  following,  that  is  to  say,  by 
joining  issue  upon  the  said  first  plea  of  the  defendant, 
and  replying  to  the  said  last  plea  of  the  defendant,  that 
the  defendant,  of  his  own  wrong,  and  without  the  canse 
by  the  defendant  in  the  said  plea  alleged,  broke  his 
sfud  promise,  and  did  not  pay  the  amount  of  the  said 
bill  in  the  said  first  count  of  the  said  declaration  in  the 
said  action  mentioned,  in  manner  and  form  as  the  plain* 
tiffs  had  above  in  the  said  first  count  in  that  behalf 
complained ;  and  the  plaintiff  in  and  by  the  said  replicft* 
tion  prayed  that  the  same  might  be  inquired  of  by  the 
country  &c. :  That  the  defendent  then,  to  wit,  on  the 
day  and  year  last  aforesaid,  joined  issue  upon  the  saif 
last-mentioned  replication :  That,  issiie  having  been  a 
joined  in  the  said  action  as  aforesaid,  such  proceedinf 
were  thereupon  had  in  the  said  suit,  that  afterward 
and  before  the  commencement  of  this  suit,  to  wit,  * 
the  18th  of  November,  1847,  at  IVistminster^Hatt^ 
the  county  of  Middlesex,  before  the  lion.  Sir  C.  CV> 
ueU,  knight,  one  of  the  justices  of  our  said  lady 
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appearance  in  court   The  court  of  Queen's  Bench,  in 
a  case  of  Ex  parte  Clipperton,  in  re  Green  (a),  decided 
-that  this  section  of  the  act  applies  to  costs  between 
attomej  and  client,  and  includes  every  thing  that  is 
€]one  by  the  attorney  in  regard  to  a  suit  in  that  court, 
whether  before,  or  at,  or  after  the  hearing.  That 
^^learly  is  not  a  correct  view  of  the  statute.    [^Maule,  J. 
I  should  certiunly  say  that  appearing  and  acting  in 
court,  must  be  something  different  from  business  done  in 
the  attorney's  office.    JVilde,  C.  J.    These  regulations 
^ould  seem  to  be  applicable  only  as  between  party  and 
party.    Mauk^  J.    It  is  not  incident  to  a  court  to  tax 
costs  as  between  attorney  and  client.] 
A  rule  nisi  having  been  granted, 

ByleSf  Serjt.,  in  the  course  of  the  same  term,  shewed 
cause.  The  words  of  the  9l8t  section  are  clear  and 
precise^  that  the  attorney  shall  in  no  case  be  allowed,  on 
taxation,  more  than  15^.,  for  appearing  or  acting  on 
behalf  of  any  other  person  in  the  county-court. 
\Maule,  J.  Is  he  to  have  155.  only,  or  15^.  plus  the 
expenses  out  of  pocket?]  Fifteen  shillings  plus  the 
expenses  out  of  pocket.  The  court  of  Queen's  Bench 
has,  in  the  case  referred  to,  put  a  construction  upon  the 
statute,  which  must  govern  this  case,  viz.  that  the  pre- 
scribed fee  includes  every  thing  that  is  done  by  the 
attorney  in  relation  to  the  suit,  whether  before,  or  at, 
or  after  the  hearing.  Patteson,  J.,  in  delivering  the 
judgment  of  the  court,  there  says :  "  The  words  of  the 
section  are  very  clear,  —  ^  that  no  attorney  shall  be 
entitled  to  have  or  recover  therefore'  (that  is,  for 
appearing  or  acting  on  behalf  of  any  other  person  in 
the  county-court,)  more  than  the  sums  there  specified, 
which  have  been  allowed  by  the  master.    We  are  of 
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1850.      there  that  the  defendant  should  recover  a^inst  tbe 

  plaintiffs  31/.  Is.  Id.  for  his  costs  and  bhargee  by  hSaH 

Oyutok  abQut  his  defence  in  that  behalf  laid  out  and  expended, 
Habyvv.  ^7  the  court  there  adjudged  to  the  defendant,  and  wiA 
his  assent,  according  to  the  form  of  the  statute  in  saA 
case  made  and  provided ;  and  that  the  defendant  dioold 
have  execution  thereof  &c.,  —  prout  patet^  &a :  That 
tiie  said  bill  of  exchange  in  the  said  first  count  bf  the 
declaration  in  the  said  action  in  which  judgment  was  ae 
given  as  aforesaid,  mentioned,  and  the  said  UU  of 
exchange  in  the  first  count  of  the  dedaration  in  flu 
action  mentioned,  were  one  and  the  same,  and  not 
iothier  or  different  bills  of  exchange;  and  that  the  oaid 
iBuiqp6Bed  account  stated  in  the  last  count  of  the  dedarm- 
tion  in  the  said  action  in  which  judgment  was  ao  given 
OS  aiforesaid,  mentioned,  and  the  said  account  atated  in 
'Ae  daid  last  count  of  the  said  declaration  in  tins  actknn 
mentioned,  wefk*e  one  and  the  same  account^  and  not 
ioCber.  or  different  accounts  stated ;  and  that  the  eaid 
Mpposed  promises  and  causes  of  action  in  the  said 
declaration  in  the  said  action  in  which  judgment  was  so 
given  as  aforesaid,  mentioned,  and  the  said  promiBes 
and  causes  of  action  in  the  declaration  in  this  aotion 
mentioned,  were  the  same  promises  and  causes  of  aeftioB, 
and  not  oilier  or  different  promises  or  causes  of  action-; 
and  this  the  defendant  was  ready  to  verify  hy  the  sud 
record ;  wherefore,  the  defendant  prayed  judgment 
whether  the  plaintiffs  ought  to  be  permitted  to  in^lead 
the  defendant  for  the  allied  breach  of  promisee  in  the 
eaid  first  count  of  the  declaration  in  this  action  men- 
tioned, or  to  say  that  he,  the  defendant,  promised  as  k 
the  last  count  of  the  said  declaration  in  this  aotion  men- 
tioned, &c.  , 

To  this  plea,  the  plaintiffi  replied,  that  thej,  the 
plaintiffs,  ought  not  to  be  barred  from  declaring  aguMt 
the  defendant,  or  from  impleading  him  in  respect  ef  tile 
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oauBes  of  action  in  the  said  first  count  of  the  said  de-»  1850. 

ebntion  in  this  action  mentioned,  because  they  said   

that  they,  the  pbdntiffi,  did  extend  the  time,  and  pve 

the  defendant  time  for  payment  of  the  bill  of  exchange  HAavav. 

m  the  said  first  count  of  tiie  declaration  in  tiiis  action 

Bientionefli)  until  and  after  the  said  25th  of  December, 

1848,  and  ihe  plaintiffs  had  not,  since  the  said  recoyery 

in  the  said  plea  mentioned,  until  the  commencement  of 

this  volt,  aonght  to  enforce  the  payment  of  the  bill  o( 

eidiange  in  the  said  first  count  of  the  declaration  in 

tliia  aotbn  mentioned,  and  the  amount  of  the  bill  of 

ezdMuago  was  still  unpaid  to  the  plaintiffs;  that  the 

siid  S6th  of  December,  1848,  had  elapsed  and  passed 

hmg  before  the  commencement  of  this  suit;  and  that 

the  defiencbmt  had  not,  at  any  time  hitherto,  ^ven  or 

execnted  to  the  phuntifis  any  warrant  of  attorney  for 

the  amioant  of  the  said  bill,  or  any  part  thereof,  or 

eiiberwifle  howsoever ;  and  that  this  the  plamtiflEs  were 

tmif  tOTerify,  wherefore  the  plainti&  prayed  judgment 

if  tliey  ought  to  be  barred  irom  imjdeading  the  defend^ 

ant  for  the  siud  breach  of  promise  in  the  said  first  count 

of  the  declaration  in  this  action  mentioned. 

As  to  the  second  count,  there  was  a  nolle  prosequi. 

Speatl  demurrer  to  the  replication  to  the  first  count,  ,  Demurrer. 
iMgning  for  causes,  —  that,  although  the  said  repli- 
cation confesses  that  the  judgment  in  the  said  plea 
mentioned,  was  ^yen  by  the  said  court  therein  also 
mentioned,  and  that  the  same  remains  in  full  force  and 
eflbot,  and  not  in  the  least  reversed  or  made  void,  yet 
the  said  replication  does  not  state  or  shew  any  cause  or 
reaion  why  the  said  judgment  should  not,  and  does  not, 
eatop  the  plaintifSi  to  declare  against  the  defendant,  or  to 
implead  him  in  respect  of  the  several  causes  of  action  in 
the  said  first  count  of  the  declaration  in  this  action 
mentkmed; — that  an  existing  and  unreversed  judgment 
m  the  defendant's  fiftvour,  upon  a  plea  in  bar  given  by  a 
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1830.      court  of  competent  jurisdiction,  in  an  action  of  contnict» 

  precludes  and  estops  the  plaintifiSs  from  again  veziog  or 

Overton     suing  the  defendant  by  a  further  action  or  suit,  upon  or 
Habvkt         respect  of  the  same  identical  cause  of  action  as  that 
to  which  such  plea  was  pleaded ;  —  that,  the  said  judg- 
ment on  the  said  plea  of  the  defendant,  being  ami  re* 
maining  in  full  force  and  eflTect,  and  not  in  the  least 
reversed  or  made  void,  the  plea  upon  which  the  same  was 
given,  must  be  taken  to  be  a  good  and  valid  one  in  law; 
and  that  it  can  be  so  only  upon  the  ground  that  the 
agreement  therein  stated  and  set  forth  operated  as  a 
suspension  of  the  plaintiff's  right  of  action  upon  or  in 
respect  of  the  said  bill  in  the  first  count  of  the  aaid  de* 
daration  mentioned,  and  which  said  right  of  action 
having  been  suspended  by  the  act  and  agreement  of  the 
plaintiffs,  is  altogether  gone  and  destroyed  in  law:  — 
that  it  appears  from  the  said  plea  pleaded  in  the  sud 
previous  action,  and  the  said  judgment  given  thereon  aa 
aforesaid,  that  the  right  of  action  upon  or  on  aooOont  of 
the  said  bill  in  the  said  first  count  of  the  dedaratiott 
mentioned,  hath  been  released  and  extinguished ;  —  that 
the  said  replication  is  repugnant,  contradictcnry,  and 
absurd,  in  this,  to  wit,  that,  although  the  said  replica* 
tion  confesses  the  several  allegations  in  the  said  jdea  of 
the  defendant,  and  that  such  action  as  therein  men- 
tioned was  brought  by  the  plaintiffs  against  the  defend- 
ant  before  the  said  25th  of  December,  1848,  yet  the 
said  replication  allies  that  the  phuntiffi)  did  extend  the 
time,  and  did  give  the  defendant  time,  for  the  payment 
of  the  said  bill  in  the  said  first  count  of  the  dedaratioa 
in  this  action  mentioned,  until  and  after  the  said  25th  of 
December,  1848 ;  —  that  the  said  last-mentioned  all^»i 
tion  operates  as  an  argumentative  denial  of  such  aciioa 
as  in  the  said  plea  of  the  defendant  mentioned,  havii^ 
been  brought,  as  in  the  said  plea  alleged ;  —  that  it  m 
not  stated  nor  alleged,  nor  doth  it  appear,  in  or  by  the 
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add  reptication,  thnt  the  pbuntifFd  ever  called  upon  or 
requireil  the  defendant  to  give  or  execute  to  the  pUiintiffd 
the  8mJ  warrant  of  attorney  for  the  amount  of  the  said 
failU  or  tliat  the  defendant  ever  refused  to  give  or  exe-^ 
ente  the  said  warrant  of  attorney :  —  that,  even  had  the 
defendant  refused,  such  refusal  would  not  have  con- 
upon  the  plaintiff  the  right  to  declnre  against 
the  defendant,  or  implead  him,  in  res|)ect  of  the  causes 
of  action  in  the  said  first  count  of  tlie  declaration  in  this 
action  mentioned,  whilst  the  said  judgment  remained  in 
force  and  not  reversed. 
Jdnder  in  demurrer. 

C  fFood  (with  whom  was  Manning^  Serjt.),  in  sup- 
port of  the  demurrer.    The  plea,  though  perha[Ki  it 
contains  statements  that  are  unnecessary  (see  I  IVms. 
Smmd*  5th  edit.  p.  91  a,  n.  (2).),  is  nevertheless  a  good 
plea  of  judgment  recovered ;  and  the  replication  aflTords 
no  aoflicient  answer  to  it.    The  plea  is  a  good  estoppel, 
and  is  conclusive ;  and  it  is  not  competent  to  the  plain* 
tiff  to  shew  that  the  judgment  is  bod :  Trevivan  v. 
Lawrence  (a) ;  Vooght  v.  fVinch(b) ;  Doe  v.  Hudfiart(c) ; 
Doe  v.  Wnght{d)%  2  Smith's  Leading  Cases,  44 If 
the  judgment  be  improper,  it  can  only  be  reversed  on 
writ  of  error :  Holmes  v.  Wahh.  (e)    It  may  he  said 
that  the  agreement  stated  in  the  plea  in  the  former 
action,  only  amounted  to  an  ^reement  to  8U9|)end  the 
right  of  action :  but  the  recent  case  of  Ford  v.  Beech  (g) 
diews  that  such  an  agreement  operates  as  a  total  ex- 

(a)  1  Saik.  276.,  6  Mod.  {d)  10  Ad.  S;  E.  763  ,  2  P. 

256.,  5  Lord  Rm,m.  lOSb*.  ,3;-  D.  672 

*  W  «  a  *  Aid.  662.    And  (e)  7  T  R.  458. 

■«S  iV:  A  M.  273. ;  5  N.  ^  (g)  M  d  B.  852.,  5  D. 

-^•211 ;  H  M.    G.  737.  ;  4  6l0.    And  see  Gihtni'is  v. 

^4«.2l6.,n.;fliif*^,Vol.VII.  Vomllon,  anU,  Vol.  Vlll.  p. 
W»»S31. 483. 

W  2  C.  ilf.  4^  R.  316.,  4 
^  P.  a  437. 
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I860;      tingaiflbment  of  the  right,  and  is  therefore  piead<Me 
— —     in  bar.  ' 
OfsmTor/       rpj^Q  replication  admits  that  the  judgmeat  in  tfao 
HjLRyBT^    former-  action  is  good,  and  stands  ttnteversed,  and  that 
the  action- was  brought  in  respect  of  the  same  cauaea  of 
9  action  as  thoso  for  which  this  action  is  brought.  Tha 

only  answer  that  is  sought  to  be  given  to  the  filea»  ii^ 
»  that  tbc;  plabti&  did  extend  and  give  time  for  the  da- 
fendant  to  pay  the  bill  until  after  the  day  namec^  and 
that  that  day  had  elapsed  before  the  commenoemeot  ef 
this  suit.  That  is  repugnant  to  the  admisnon  involmd 
in  the  replication.  The  replicajbicm  goes  on  to  allfage 
that  the  defendant  did  not  give  or  execute  to  the  plain- 
tifb  a  wt^rriHii  of  attorney  for  the  amount  of  the  ijBl : 
hut  it  does  not  state  that  the  defendant  was  ever  caUed 
iqpbn  to  do  sp^  and  that  he  refused.  The  aUqpi;fioiH 
fherefope,  is  a  native  pregnant  with  the  affinniSive 
that  the  plaintifis  demanded  and  the  defendant  rafnsed 
to  give  soch  warrant  of  attorney.  In  JHfltf  ▼» 
jyPClure  {a)9  a  declaration  staied  an  executory  ODmMBl 
whereby  the  plaintiff  agreed  to  sell|  and  the  defendant 
tc^  buy,  on  arrival  by  a  certain  ship,  one  third  of  a  eaiga 
bt  tea,  to  be  consigned  to  the  plaintiff,  and  delivered  im 
Belfast  from  the  ship  to  the  defendant,  at  a  oeirtaiii 
price,.-  payable  after  delivery.  The  declaration'  liiea 
averred  .that  the  ship  arrived  at  Belfast  with  a:caif^  of 
tea  consigned  to  the  plaintiff;  that  the  plaintiff  was 
ready  aiid  willing  to  deliver  the  cargo  in  Belfast  to  'tbt 
defendant,.. according  to  the  agreement;  yet  the  de^ 
fendant,  before  the  arrival  of  the  ship  with  the  cargo  at 
Belfast,  discharged  the  plaintiff  from  delivering  ibt 
cargo,  and:  thenceforth  refused  to  perform  the  agree- 
ment *  The  third  plea,  as  to  so  much  of  the  breach  lis 

(a)  4f  Exch,  345 ;  affirmed  on  error,  M'Clure  v.*  Ripk^, 
5Exch.  140.  ' 
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Nhted  to  dncfiidjgfa^  the  plaintiff  from  ddir^ritig  die  1850. 
Isrgo^  trsyisned '  ihel  dUchdrge :  the  fourth  plea,c  whtoU  ■ 
wiui^pleaded  as  to  eo  much  of  the  breach  aa  related  to  Ovatmn 
tim  defendantVt  havings  before  th6  arrivAl  of  the  ship  Hauvbt^ 
iriib  hc»  cwrgo  ai  Bilfijaty  discharged  the  plsuutiff  from 
iefiveriiig  t^  cargo^  stated,  that^  before  the  eai^o 
wtm^iitBdfiut^  the  dcfehdant  retntt^ted  his  discharge » 
die  iifib'plea^  as  to  thb  residue  of  the  'breach,  denied 
iiuifc  Aii  pbuntiff  wiU  ready  and  willing  to  deliver  the 
caigo;    It  wad  held,-^  first,'  that  the  defendant  was  iiot 
Iboondy  Before  the  arrival  ' of  the  cargo,  to  give  the 
^ikkiiiff  a  distihct  answer  whether  he  would  fulfil  the 
^XMitfHOt  or  not;^ — and,  secondly,  that  a  refusal  by  the 
^fendanlt,'  hefire  the  arrival  of  the  cargo,  to  perform  * 
ttlMT  eoMnict,  was  xloi  a  'breach  of  it;  but  that  sueh 
xef uaal  aarotracted  down  to,  and  inclusive  of,  the  time 
^Mwn'tba  deifeddakit  was  bound  to  receive  the  ettrgo, 
'^MM^eridenee  of  a  contSnufpg  refusal,  and  a  waiver'  of 
^he  wnditioD  prededent  x>f  delivery ;  and,  consequentlyj 
%km^  the  defendant  ¥rak  liable  for  the  breach  -of  contracts 
^So^  here,  the  Teplicaiion  must  be  taken  to  admit  that 
4he  defendant  has  been  continually  offering  to  exeewte 
the  warrant  of  attorney. 

i%a0^A  (mth  whbm<  was  Hugh  Hill),  contra.  The 
flea  is  dearly  bad.    This  action  was  commenced  on  the 
9th  of  July,  liB49  ;  and  the  answer  attempted  to  be  set 
^  is,  that  the  plaintiffs  ought  not  to  be  permitted  or 
leoeived  to  declaim  against  the  defendant,  or  to  implead 
him  in  respect  of  the  several  causes  of  action  in  the 
declaration  mentioned,  because,  before  the  commence* 
ment  of  this  suit,  and  after  the  bill  of  exchange  in  the 
first  count  mentioned  became  due  and  payable,  and 
after  the  making  of  the  promises  in  the  declaration 
mentioned,  to  wit,  on  the  2nd  of  Octobery  1847,  the 
plaintiff  impleaded  the  defendant  in  the  court  of 
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Queen's  Bench  in  respect  oF  the  same  bill  ahrl  cntxaes  o 
action;  and  because  the  defendant  obtained  judgmen 
in  that  action  upon  a  plea  alleging  an  agreement  h 
suspend  the  plaintiffs'  right  to  sue  in  respect  of  the  bil 
until  the  25th  of  December,  1848.  IMaule,  J.  Th 
plea  avers  thnt  the  causes  of  action  in  botli  actions  an 
identical  Then  it  appears  that  an  action  was  bi^ugb't 
and  that  the  defendant  pleaded  to  the  action,  and  ob 
tained  a  judgment  that  he  go  thereof  without  day 
Does  not  that  shew  a  sufficient  bar  to  the  preaen 
action  ?]  It  is  submitted  that  it  docs  not  [Maule^  3 
The  proper  answer  to  tlie  plea  would  have  been,  tha 
the  present  action  was  not  brought  for  the  saine  cauA 
as  the  former.  The  effect  of  an  agreement  to  auapenc 
the  remedy  operating  as  a  total  bar,  wsis  very  mud 
considered  in  Ford  v.  Beech,  in  error, — where  thie  oasi 
of  Straey  v.  The  Bank  of  England  {a)  was  ^plained 
and  materially  qualified.  (A)]  It  sufficiently  appeam  oi 
the  face  of  the  pleadings  here,  that  this  is  not  for  the 
same  cause  of  action  as  the  former.  An  estoppd 
operates  to  prevent  a  party  from  alleging  a  fact  contrary 
to  what  he  has  before  alleged  or  admitted.  [^Creswell^  J. 
Are  you  suing  in  this  action  for  the  sanie  cause  as  in 
the  first  action  ?]  No.  [^Cresswell,  J.  Then,  why  not  tra- 
verse the  allegation  of  identity  ?]  It  could  not  be  necea 
sary,  when  the  record  as  it  stands  clearly  shews  that  Urn 
two  causes  of  action  are  different.  Would  it  be  for  tb 
jury  to  sny  whether  or  not  the  two  declarations  weretA^ 
same  ?  [Mau&,  J.  I  think  it  would.]  Suppose  a  fiar 
action  brought  by  the  plaintiff  as  executor,  and 
turned  out  that  he  now  claimed  under  letters  of  admi  ^ 
fitration?  [^Cresswell^J,  In  that  case,  he  would  be  a^i 
ferent  person :  the  cause  of  action  would  be  totCM 
difierent.]    Bobinsons  case  (c)  is  an  authority  to  sIl.^ 

(a)  6  Binglu  754.,  4  M.  (b)  WQ.B.  874. 
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that,  in  the  case  put,  the  judgment  in  the  former  action 
would  be  no  bar  to  a  second. 

Wood,  in  reply,  was  stopped  by  the  court. 

Maule,  J.    It  appears  to  me  that  the  plea  in  this 
case  is  good,  and  that  the  replication  is  a  bad  one.  The 
action  is  brought,  in  the  ordinary  form,  upon  a  bill  of 
exchange.    The  plea,  in  effect,  states  that  the  plainti£& 
had  brought  a  former  action  against  the  defendant  for 
the  same  cause  of  action,  and  that  in  that  action  the 
defendant  obtained  judgment.    The  plea  goes,  perhaps 
unnecessarily,  into  a  detail  of  the  grounds  on  which  the 
jodgment  in  the  former  action  was  given.   I  think,  that, 
upon  whatever  ground  that  judgment  was  given,  the 
causes  of  action  being  alleged  to  be  the  same  as  in  the 
present  case,  and  that  allegation  not  being  traversed, 
smd  there  being  no  incongruity  in  assuming  the  two 
^uses  of  action  to  be  the  same,  the  judgment  operates 
as  a  bar.    When  a  court  of  competent  jurisdiction  has 
£iven  judgment  that  the  defendant  go  without  day,  and 
^that  judgment  remains  unreversed,  it  must  be  taken 
'to  have  been  rightly  given,  and  the  pljdntiff  cannot 
Iiave  a  second  action  for  the  same  cause.    The  repli- 
<sation,  therefore,  in  the  present  case,  not  denying  that 
^e  cause  of  action  in  respect  of  which  the  plaintiffs 
»ow  declare,  was  the  same  as  that  for  which  the  defend- 
sant  has  obtained  judgment,  affords  no  answer  to  the 
plea;  and  consequently  there  must  be  judgment  for  the 
clcfendant 

Cresswell,  J.    I  am  of  the  same  opinion.  The 
I^laiutiffs  have  sued  and  have  failed,  the  defendant 
T^^ving  obtained  judgment.    The  declaration  in  tlio 
P^'esent  action  seems  to  be  for  the  same  cause  of  action 
the  former:  the  plea  avers  that  it  is  so;  and  the 
Vol.  IX.  —  c.  13.  z 
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1850,      replication  does  not  deny  it.    In  BoUnson^s  case,  it 

  appeared  upon  the  face  of  the  pleadings  that  the  two 

OvBRTON    Qg^jjQQQ  Qf  action  could  not  be  identicaL 

Talfourd,  J.  I  am  of  the  same  opinion.  The 
causes  of  action  must  have  been  the  same  or  different. 
If  the  same,  the  judgment  in  the  former  action  is  a  bar : 
if  different,  the  allegation  of  identity  might  properly  be 
traversed  by  the  replication.  The  plaintiff  not  haying 
adopted  that  very  obvious  course,  there  must  be  judg- 
ment for  the  defendant. 

Judgment  for  the  defendant. 


Feb.  25. 

The  gist 
Bection  of  the 
county-court 
act,  9  &  10 
VicL  c.  95., 
does  not  pre- 
clude an  at- 
torney from 
recoyering 
from  his 
client  a 
reasonable 
remuneration 
for  his  work 
and  labour 
done  out  of 
court,  before 
the  institution 
of  a  suit,  or 
take  away  the 
right  of  Uie 
superior  courts 
of  labour. 


Ex  parte  Eeighlet,  in  re  Keighley  v.  Goodhak. 

the  28th  of  November,  1848^  Keighley  delivered 
to  Goodman  two  bills  of  costs^ — the  one,  of  73Z.  9s. 
2d.f  for  general  business;  the  other,  of  20/.  19^.  2d.,^. 
for  business  done  in  relation  to  a  suit  in  the  JEdmontai^ 
county-court,  wherein  Goodman  sought  to  recover  dam — 
ages  against  one  Martin  for  an  excessive  distress  upoi=9 
goods  in  the  possession  of  Goodman  under  a  mortgage- 
deed.     In  the  suit  in  the  county-court,  Goodman 
claimed,  and  recovered,  192!.  19^.,  being  12/.  lO^.,  tfaa 
sum  levied  beyond  the  amount  due  for  rent,  and  7L  9i. 
for  damages,  —  that  sum  having  been  charged  by 
Keighley  for  investigating  the  matter  on  his  behalf,  — 
together  with  6t  2*.  4rf.  for  costs. 

On  the  5th  o(  April,  1849,  Keighley  hvought  an  action 
against  Goodman,  in  this  court,  to  recover  the  sum  of  56L 
to  allow  on  taxation  a  reasonable  remuneration  for  this  deacriptioii 
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li.  6^,  the  balance  alleged  to  be  due  to  him  upon  the  1850. 

above  bills.    On  the  14th,  the  first  bill  was  taxed  by   

Master  Methold,  under  an  order  of  Coltman,  J.,  and  K™""' 
6s.  6<L  struck  ofil   On  the  23rd  of  April,  Mauk,  J.,  Goodxak. 
made  an  order  for  the  taxation  of  the  second  bill ;  and, 
on  the  10th  of  May,  the  parties  attended  before 
Master  Park,  who  disallowed  the  whole  bill,  making 
the  following  indorsement  on  the  order: — "I  certify 
that  I  haye  disallowed  the  whole  of  the  bill  of  costs 
(20L  19s.  2d.)  under  this  order,  because  I  consider  that 
the  aet  9  &  10  Vict.  c.  95.  s.  91.  limits  the  remunera- 
tion of  the  attorney  to  155. 
The  master's  allocatur  was  as  follows :  — 


£ 

9. 

d. 

£ 

s. 

d. 

1 4th  May,  1 849.  Amount  of  bUl 

ordered  to  be  taxed  by  this  order 

7S 

9 

2 

Ditto  of  bill  under  order  of 

20 

19 

2 

9* 

8 

4 

"  Tued  off  first  biU- 

9 

6 

6 

^'  IMtaDowed  on  leoond  bill 

20 

19 

2 

30 

6 

8 

64 

2 

8 

"  Add  costs  of  action 

2 

6 

6 

66* 

9 

2 

^  Deduct  costs  of  taxation 

lO' 

2 

4 

56 

6 

10 

"  Cr.  by  cash  of  Mr.  MurrtU  - 

12 

5 

6 

„        of  county- court 

26 

1 

4 

38 

6 

10 

Balance  due  to  Mr.  Keighley 

£18 

0 

0 

When  the  parties  were  before  the  master,  Goodman 
dwmed  credit  only  for  the  sum  of  12Z.  5s.  6d.  received 
of  Mr.  Murrell,  and  19/.  19^.,  the  damages  awarded  to 
in  the  county-court,— making  together  33/.  6c?. ; 
l^ut  Mr.  Keighley  insisted  upon  giving  credit  for  the 
whole  amount  received  from  the  derk  of  the  county- 
court,— 26/1  1*.  4rf. :  and,  after  the  taxation,  Goodman 

z  2 
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1850.  tendered  to  Keighley  the  amount  found  due  by  the  allo- 
—     catur,  and  the  further  sum  of  6/.  2*.  4d.,  together,  24i. 

Keiohlby   2$.  4rf. ;  which  sum  Keighley  refused  to  accept. 

.Goodman. 

J.  Brown,  in  Trinity  term  last,  moved,  on  behalf  of 
Keighley,  for  a  rule  calling  upon  Goodman  to  shew 
cause  why  the  master  should  not  be  at  liberty  to  review 
his  taxation.  He  submitted  that  the  master  had  taken 
an  erroneous  view  of  the  91st  section  of  the  9  &  10 
Vict.  c.  95.  (a),  the  scale  of  fees  in  schedule  (D.)  shewing 
that  more  than  the  sums  mentioned  in  that  section  must 
be  actually  disbursed  before  a  judgment  could  be  ob- 
tained in  the  county-court.  [Maule,  J.  How  much 
is  charged  in  the  bill  for  "  appearing  and  acting  "  in  the 
county-court  ?]  The  bill  is  not  so  framed  as  to  shew 
what  is  the  precise  sum  charged  for  the  attorney's  mere 


(a)  Which  enacts  that  no 
person  shall  be  entitled  to  ap- 
pear for  any  other  party  to  any 
proceeding  in  any  of  the  said 
courts^  unless  he  be  an  attorney 
of  one  of  Her  Majesty's  su- 
perior courts  of  record,  or  a 
barrister-at-law  instructed  by 
such  attorney  on  behalf  of  the 
party,  or,  by  leave  of  the  judge, 
any  other  person  allowed  by 
the  judge  to  appear  instead  of 
such  party ;  but  no  barrister, 
attorney,  or  other  person,  ex- 
cept by  leave  of  the  judge, 
shall  be  entitled  to  be  heard  to 
argue  any  question  as  counsel 
for  any  other  person  in  any 
proceeding  in  any  court  h olden 
under  this  act :  and  no  person 
not  being  an  attorney  admitted 
to  one  of  Her  Majesty's  su- 
perior courts  of  record,  shall  be 
entitled  to  have  or  recover  any 
sum  of  money  for  appearing  or 
acting  on  behalf  of  any  other 


person  in  the  said  court :  and 
no  attorney  shall  be  entitled  to 
have  or  recover  therefore  any 
sum  of  money,  unless  the  debt 
or  damage  claimed  shall  be-=- 
more  than  40«.,  or  to  have  oca 
recover  more  than  109.  for  hi^m 
fees  and  costs,  unless  the  deh^mm. 
or  damage  claimed  shall  hmm 
more  than  51,  or  more  *h*^  — 
15^.  in  any  case  within  thsH 
summary  jurisdiction  given  k=za 
this  act ;  and  in  no  case  shi^BK 
any  fee  exceeding  1/.  3#. 
be  allowed  for  employing 
barrister  as  counsel    in  ifciSi 
cause  :  and  the  expense  of  e-wn 
ploying  a  barrister  or  an  mt 
torney,  either  by  plaintiflE*  o 
defendant,  shall  not  be  allo^^C" 
on  taxation  of  costs,  in  the  <smm 
of  a  plaintiff*,  where  less  di^ai 
5/.  is  recovered,  or,  in  the 
of  a  defendant,  where  less  tla^w 
51.  is  claimed,  or,  in  any  ca^^^j 
unless  by  order  of  the  judge. 
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ftppeanmce  in  court  The  court  of  Queen's  Bench,  in 
a  case  of  Ex  parte  Clipperton,  in  re  Green  (a)y  decided 
that  this  section  of  the  act  applies  to  costs  between 
attorney  and  client,  and  includes  every  thing  that  is 
done  by  the  attorney  in  regard  to  a  suit  in  that  court, 
whether  before,  or  at,  or  after  the  hearing.  That 
dearly  is  not  a  correct  view  of  the  statute.  [Mauky  J. 
I  should  certiunly  say  that  appearing  and  acting  in 
court,  must  be  something  different  from  business  done  in 
the  attorney's  office.  Wilde^  C.  J.  These  regulations 
would  seem  to  be  applicable  only  as  between  party  and 
parfy.  Maule,  J.  It  is  not  incident  to  a  court  to  tax 
costs  as  between  attorney  and  client.] 
A  rule  nisi  having  been  granted, 

Byles,  Seijt.,  in  the  course  of  the  same  term,  shewed 
cause.    The  words  of  the  91st  section  are  clear  and 
precise,  that  the  attorney  shall  in  no  case  be  allowed,  on 
taxation,  more  than  15^.,  for  appearing  or  acting  on 
Wialf  of  any  other  person  in  the  county-court. 
[Maule,  J.    Is  he  to  have  155.  only,  or  15^.  plus  the 
^penses  out  of  pocket?]    Fifteen  shillings  plus  the 
expenses  out  of  pocket.    The  court  of  Queen's  Bench 
has,  in  the  case  referred  to,  put  a  construction  upon  the 
statute,  which  must  govern  this  case,  viz.  that  the  pre- 
scribed fee  includes  every  thing  that  is  done  by  the 
attorney  in  relation  to  the  suit,  whether  before,  or  at, 
or  after  the  hearing.    Patteson,  J.,  in  delivering  the 
judgment  of  the  court,  there  says :  "  The  words  of  the 
section  are  very  clear,  —  ^  that  no  attorney  shall  be 
entitled  to  have  or  recover  therefore'  (that  is,  for 
appearing  or  acting  on  behalf  of  any  other  person  in 
the  county-court,)  more  than  the  sums  there  specified, 
ifhich  have  been  allowed  by  the  master.    We  are  of 


1850. 

KSIGHLEY 
tioODXAN. 


(a)  12  Jurist,  104i. 

z  3 


doe* 


iot 


do 


^  3  TSie 


0? 


to  A^*^' 


001 


«\d  axe  ^  00"* 


IS  VICTORIA, 


348 


J.  Brawni  ui  support  of  his  rule.  The  91st  section 
clearly  applies  only  to  costs  incurred  after  the  levying 
-the  plaint  in  the  county-court.  The  case  of  in  re  Green 
oould  not  have  been  well  considered;  and  it  is  not 
oxaotly  parallel  with  this  case:  the  items  that  were 
objeotod  to  there^  were«  for  writing  two  letters,  and  for 
mjustraoftions  to  sue. 

WilJ>s,  C.  J.    Considering  that  the  point  is  one  of 
^ery  general  interest,  and  that  the  case  referred  to  is 
eomewhat  loosely  reported^  we  will  take  time  to  de- 
libearate,  and  to  ascertain  what  was  really  decided  by 
court  of  Queen's  Bench. 

Cur.  adv.  vult. 

Maxtls,  J.,  now  delivered  the  judgment  of  the 
^urt(a);  — 

This  was  a  motion  to  review  the  taxation  of  an 
attorney's  bill.  The  master  had  disallowed  certain 
items  for  business  done  in  conducting  preliminary 
inquiries  before  commencing  a  suit  in  one  of  the 
county-courts  established  under  the  act  of  9  &  10  VicL 
c.  95.  The  ground  of  the  disallowance  was,  that  the 
91st  section  of  that  act  prevented  the  attorney  from 
having  or  recovering,  for  the  services  in  question,  any 
larger  sum  than  15«.  And  this  construction  of  the 
section  appears  to  have  been  adopted  by  the  court  of 
Queen's  Bench,  in  the  case  of  Ex  parte  Clipperton^  in  re 
Green,  for  which  we  were  referred  to  The  Jurist,  Vol. 
12,  p.  1044. 

Having  heard  the  case  argued  on  this  questioui  and 
having  taken  time  to  consider  it,  we  find  ourselves 
compelled  to  adopt  a  different  construction  of  the 

(a)  The  judges  present  at    and  WiUiams,  J.  CoUman,  J., 
the  argument,   were,  Wilde,    had  died  before  the  judgment 
Coiimant  J,,  MauhfJ,,    was  prepared* 
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section  in  question.  That  section  begins  by  providing 
that  no  person  but  an  attorney,  or  a  barrister  instructed 
by  one,  or  a  person  allowed  by  the  judge  to  sppeMi 
instead  of  such  party,  shall  be  entitled  to  appear  in  a 
county-court,  for  any  other  party :  and  such  person  is, 
by  the  next  clause,  restricted  from  being  entitled  to  be 
beard  to  argue  a  question  as  counsel,  without  leave  of 
the  judge.  This  is  followed  by  a  clause  in  the  follow- 
ing words,  —  and  no  person,  not  bang  an  attorney 
admitted  in  one  of  Her  Majesty's  superior  courts  of 
record,  shall  be  entitled  to  have  or  recover  any  sum  ci 
money  for  appearing  or  acting  on  behalf  of  any  other 
person  in  the  said  court;  and  no  attorney  shall  be 
entitled  to  have  or  recover  therefore  buj  sum  of  money, 
unless  the  debt  or  damage  claimed  shall  be  more  than 
40^.,  or  to  have  or  recover  more  than  lOs.  for  his  fees 
and  costs,  unless  the  debt  or  damage  chumed  shall  be 
more  than  5/.,  or  more  than  158.  in  any  case  within  the 
summary  jurisdiction  given  by  this  act"  The  section 
then  goes  on  to  provide  that  no  fee  exceeding  ILSs. 
shall  be  allowed  for  employing  a  barrister  as  eowue* 
in  the  cause^^  and  that  the  expense  of  employing  i 
barrister  or  attorney  shall  not  be  allowed,  on  taxati(m 
costs,  unless  5/.  is  recovered  or  claimed,  or  without 
order  of  the  judge. 

The  first  clause,  —  regarding  the  description  of 
sons  who  may  be  allowed  to  appear  in  the  count 


court,  for  another  party,  or  instead  of  such  party,  • 
seems  very  clearly  to  apply  only  to  the  appearance 
the  court  as  a  representative  of  a  party  who  woi 
otherwise  be  obliged  to  appear  for  himself.    The  w 
provision,  restricting  the  right  to  be  heard  to  argue 
counsel,  also  evidenUy  applies  only  to  a  proceeding 
court.    The  clause  in  question  begins  with  this  px"*^>- 
vision,  —  "  and  no  person,  not  being  an  attome^^* 
admitted,  &c.,  shall  be  entitled  to  have  or  recover  an^ 
sum  of  money  for  appearing  or  acting  on  hchalf  of  an» 
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other  person  in  the  said  caurt.^^   These  words,  certainly, 
in  their  literal  construction,  apply  only  to  what  is  done 
m  the  court:  and  this  is  not  only  the  literal  sense,  but 
the  natural  and  obvious  sense  of  the  words;  and  the 
subject  of  the  preceding  part  of  the  section  being 
matters  in  court  only,  confirms  this  construction :  in- 
deed, it  would  be  difficult,  by  affirmative  words,  more 
expressly  to  confine  the  enactment  to  what  is  done  in 
eowrt,  than  by  those  actually  used,  —   appearing  or 
acdi^  on  behalf  of  any  other  person  in  the  said  courtJ^ 
The  words  next  following,  on  which  the  present  ques- 
tion immediately  arises,  are,  —  *^  And  no  attorney  shall 
be  entitled  to  have  or  recover  therefore  any  sum  of 
money,  imless  the  debt  or  damage  claimed  shall  be 
:3Dore  than  40^.,  or  to  have  or  recover  more  than  10^. 
_  for  his  fees  and  costs  unless  the  debt  or  damage  claimed 
«hall  be  more  than  5/.,  or  more  than  I5s.  in  any  case 
^within  the  summary  jurisdiction  given  by  this  act." 
^ere,  the  word  "therefore"  clearly  is  intended  to 
:3efer  to  the  preceding  words,  "  for  appearing  or  acting 
^sm  behalf  of  any  other  person  in  the  said  court : "  so 
^"Mhat  the  right  to  have  or  recover  anything  in  cases  not 
aabove  40^.,  is  also  taken  away  only  in  respect  of  the 
^Bppearing  or  acting  in  court  on  behalf  of  the  party  to 
he  suit.    It  is  true  that  the  word  "  therefore  "  is  not 
^peated  in  the  provision  as  to  cases  where  lOs,  or  15^. 
ay  be  had  or  recovered ;  the  words  being,  —  to  have 
recover  more  than  lOs,  *^for  his  fees  and  costs," 
rithout  saying  "  therefore."    But  it  appears  to  us  that 
*»158  provision  is  to  be  considered  as  applying  to  fees 
costs  for  appearing  and  acting  on  behalf  of  any 
^:*ther  person  in  the  said  court.    If  this  were  not  so, 
it  would  follow,  that,  in  cases  not  exceeding  405,,  an 
attorney  might  recover  for  what  was  done  out  of  court, 
^utnot  in  cases  exceeding  that  amount  (a)  Indeed,  the 

(a)  Qiusrc, 
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  seem  to  have  considered  that  the  restriction  of  fi 

KsiQHLBY  igg^^  ^  ^gii  ^3  ^jjg  preceding  one,  ^ 

GooDAiAif.  deprives  the  attorney  of  any  claim  in  cases  not  ex 
ing  40^.,  should  be  understood  of  fees  for  appc 
and  acting  in  court  on  behalf  of  another,"  and  expi 
that  opinion  in  the  commencement  of  their  judgn 
observing  that  "  the  words  of  the  section  are  very 
that  no  attorney  shall  be  entitled  to  have  or  re 
therefore  (that  is,  for  appearing  or  acting  on  beh. 
any  other  person  in  the  county^court,)  more  tba 
sums  therein  specified." 

It  appears,  therefore,  on  considering  the  words  < 
enactment,  taking  the  language  of  the  legislature 
ordinary  sense,  that  the  restriction  in  question  doe 
apply  to  business  done  out  of  court,  before  a  s 
commenced :  and  we  think,  that,  looking  at  the  gi 
scope  of  the  enactment,  we  ought  to  come  to  a  a 
conclusion. 

The  subject  of  the  section,  is,  proceedings  in  oo 
courts,  —  a  very  fit  subject  of  regulation  in  an  » 
^  establishing  such  courts.    The  act  certsdnly  coi 

plates  that  the  hearing  of  cases  in  the  county-c 
will  usually  be  short  and  summary.    The  limitatii 
fees  for  acting  for  a  party  at  such  a  hearing,  is  a  m 
incident  to  such  courts;  and  such  limitations 
unusual  in  respect  of  proceedings  in  courts, 
where  one  man  employs  another  to  do  work  and  h 
for  him,  for  a  reasonable  remuneration,  it  seems 
reasonable  to  say  the  contract  shall  not  be  binding  i 
employment  end  in  a  suit  in  a  county-court,  but  w 
binding  if  it  do  not.    We  think  such  a  restrictic 
this  would  be,  on  the  liberty  of  entering  into 
contracts  as  the  parties  think  fit,  ought  not  t 
implied,  unless  by  a  necessary  implication ;  and  th< 
none  such  here. 


IS  VICTORU. 


34? 


The  court  of  Queen's  Bench  is  reported  to  have  said,  1850. 
in  jEx  parte  CUpperton,  in  re  Green^  that  the  legislature  — 
did.  not  intend  to  make  any  distinction  between  an  ^^*'QhI'"y 
attorney's  right  to  recover  from  the  opposite  party,  and  Goodman* 
from  his  own  client :  but  we  think  there  is  no  reason 
for  construing  the  act  as  abolishing  the  existing  dis- 
tmcUon  between  the  costs  which  may  be  allowed  be- 
tween party  and  party,  and  the  remuneration  which  an 
attorney  may  recover  from  his  client.    The  framers  of 
the  act  use  appropriate  words,  in  speaking  of  both 
kinds  of  claim,  —  the  attorney's  claim  against  his  client 
being  described  as  a  right  "  to  have  or  recover,"  while 
ao0t8  between  party  and  party  are  described  as  costs 
*^  allowed  on  taxation*" 

Qq  the  whole,  we  think  there  is  nothing  in  this 
section  to  take  away  the  right  of  an  attorney  to  be  paid 
a  x^eaaonable  amount  for  work  done  out  of  court,  before 
the  imtitiition  of  a  suit,  or  to  take  away  the  right  of 
the  ntperior  courts,  —  which  alone  have  juriddiction  to 
attoraeys'  bills,  —  to  aUow  a  reasonable  remunera- 
tion for  this  description  of  labour.  The  rule  must, 
therefore,  be  made  absolute. 


Rule  absolute. 
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A  certificate 
under  the 
debtors'  ar- 
rangement 
act  (7& 
8  VicL  c  70. 
9. 13.)  noust 
certify  the 
filing  of  the 
petition,  and 
not  merely 
that  a  resolu- 
tion or  agree- 
ment was 
duly  assented 
to,  and  ap- 
proved and 
filed  by  the 
commissioner. 

(laeere, 
whether  a 
certificate 
under  this  act 
requires  con- 
firmationy  — 
or  whether  a 
plea  setting  up 
such  a  cer- 
tificate, need 
shew  that  the 
debt  is  not 
of  the  ex- 
cepted classes 
mentioned  in 
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Temple  v.  Sleigh.. 

A  SSUMPSIT  on  a  biU  of  exchange  for  150i, 

ing  date  the  25th  of  July,  1846,  drawn  by  12^ 
defendant  upon  one  W,  W.  Sleigh,  payable  one  moa 
after  date,  and  indorsed  to  the  plaintiff ;  with  a  oouni 
upon  an  account  stated. 

The  defendant  pleaded,  amongst  other  pleaa^  tint, 
after  the  bill  of  exchange  in  the  first  count  of  the 
declaration  became  due  and  payable  according  to  the 
tenor  and  effect  thereof^  and  after  the  making  of  the 
promise  in  the  last  count  of  the  declaration,  and  after 
the  passing  of  a  certain  act  of  parliament  made  and 
passed  in  a  session  of  parliament  holden  in  the  seventh 
and  eighth  years  of  the  reign  of  Her  present  Mqesty, 
intituled  An  act  for  facilitating  arrangements  between 
debtors  and  creditors,"  and  before  the  commencement 
of  this  suit,  to  wit,  on  the  18th  of  October^  1847,  the 

defendant,  being  a  debtor  unable  to  meet  his  engage-   ^ 

ments  with  his  creditors,  and  not  being  a  trader  within^^xn 
the  meaning  of  the  statutes  in  force  relating  to  bank — 
rupts  at  the  time  of  the  passing  the  said  act,  with  tha^^ 
concurrence  of  one  third  in  number  and  value  of 
creditors  (testified  by  their  having  signed  his  petition^ 
did  present  to  the  court  of  bankruptcy  a  petition  setl 
forth  a  full  account  of  his  debts,  and  the  consideraticrrsQ 
thereof,  and  the  names,  residences,  and  occupations 
his  creditors,  and  particularly  stating  the  name, 
dence,  and  occupation  of  the  plaintiff,  and  an  aoooim.2i( 
of  the  plaintiff's  alleged  debt,  and  the  considemtmw 
thereof,  and  also  a  full  account  of  his,  the  defenda&it'i^ 
estate  and  effects,  whether  in  possession,  reversion^  or 
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expectancy^  and  of  all  debts  and  rights  due  to  or  claimed  1850. 

by  him,  and  of  all  property,  of  what  kind  soever,  held   

in  trust  for  him,  and  also  setting  forth  that  he  was  Tbmplb 
unable  to  meet  his  engagements  with  his  creditors,  and  Slbiqh. 
the  true  cause  of  such  inability,  and  also  setting  forth  a 
certain  proposal  which  he,  the  defendant,  then  made 
for  the  compromise  of  his  said  debts  and  engagements, 
and  also  setting  forth  that  one  third  in  number  and 
Value  of  his  creditors  had  assented  to  his  said  proposal ; 
and  which  petition  prayed  that  his  said  proposal,  or 
such  modification  thereof  as  by  the  majority  of  his 
cieditors  should  be  determined,  should  be  carried  into 
effect  under  the  superintendence  and  control  of  the 
said  court,  and  that  he,  the  defendant,  should  in  the 
meantime  be  protected  from  arrest,  by  order  of  the  said 
court;  That  the  said  petition  was  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  and  before  the  com- 
mencement of  this  suit,  duly  filed  of  record  in  the  said 
court ;  and  that  H.  J.  Shepherd^  Esq.,  —  the  said 
H.  J.  Shepherd  then  being  one   of  the  commis- 
soners  of  the  said  court,  and  the  commissioner  acting 
in  the  matter  of  the  said  petition,  —  did,  upon  the 
presentation  of  the  said  petition,  to  wit,  on  the  day  and 
year  last  aforesaid,  privately  examine  into  the  truth  of 
tie  several  matters  alleged  in  the  said  petition;  and 
that  the  said      J,  Shepherd^  —  being  satisfied  of  the 
truth  of  the  said  several  matters  in  the  said  petition 
aDeged,  and  that  the  debts  of  the  defendant  had  not 
been  contracted  by  reason  of  any  manner  of  fraud  or 
breach  of  trust,  or  without  reasonable  probability  at 
the  time  of  contract  of  being  able  to  pay  the  same,  or 
by  reason  of  any  judgment  in  any  prosecution  for 
breach  of  the  revenue  laws,  or  in  any  action  for  breach 
of  promise  of  marriage,  seduction,  criminal  conversa- 
tion, libel,  slander,  assault,  battery,  malicious  arrest, 
malicious  suing  out  a  Jiat  in  bankruptcy,  or  malicious 
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1850.      treepMB^  and  that  the  defendant  had  made  a  full  du^j 
—      closure  of  his  debts  and  credits,  estate  and  effects,  antics 
Tbmplb  desirous  of  making  a  bondjide  arrangement  wit^j 

Sleigh.      ^  ^i^  creditors^  and  that  his  proposal  to  that  effisot  wi»--^ 
reasonable  and  proper  to  be  executed  under  the  dirofc^^j 
tion  of  the  siud  court,  — did  thereupon  direct  a  meetiia^ 
of  all  the  creditors  of  the  said  defendant  to  be  coh^b^ 
vened  according  to  the  provisions  of  the  aaid  act,  tc^^ 
that  such  meeting  should  be  holden^  to  i? it^  on  the  ^jif 
of  November,  1847,  at  the  office  of  O.  J.  Graham,  u 
No.  25,  Coleman  Street,  in  the  City  of  London^  — tiw 
said  G.  J.  Graham  then  being  one  of  the  official  MSg^ 
nees  of  the  said  court  of  bankruptcy ;  and  tiiat  th«  - 
defendant  should  give  notice  in  writing  to  every  Cre- 
ditor of  him  the  defendant,  not  less  than  seven  or  more 
than  twenty**eight  days  before  the  holding  of  such 
meeting:  That  afterwards,  and  before  the  comnienoe- 
ment  of  this  suit,  to  wit,  on  the  said  ISth  of  Oelaber, 
1847,  the  said  H.  J.  Shepherd  did  appoint  the  said 
G.  «/*•  Graham  (the  said  G.  «/*»  Graham  then  being  one 
of  the  official  assignees  of  the  said  court  of  bankruptcy) 
to  preside  at  such  meeting  of  creditors,  and  to  report 
the  resolutions  thereof  to  the  said  H.  J.  Shepherd,  Esq.: 
That,  in  pursuance  of  such  direction  of  the  said  H.  J. 
Shepherd,  as  aforesaid,  and  according  to  the  provi- 
sions of  the  said  act,  he,  the  defendant,  gave  notice 
in  writing  to  every  creditor  of  him,  the  defendant^ 
and  particularly  to  the  said  plaintiff,  of  such  intended 
meeting,  and  of  the  time  and  place  of  holding  the  same^ 
not  less  than  seven,  or  more  than  twenty-eight  dnji 
before  the  holding  of  such  meeting :  That  a  meeting  of 
the  creators  of  the  said  defendant  was  afterwards,  and 
before  the  commencement  of  this  suit,  to  wit,  on  the 
drd  of  November,  1847,  at  the  office  of  the  said  O.J. 
Graham,  No.  25.  Coleman  Street,  in  the  city  of  Londaim, 
convened  and  held ;  at  which  meeting  the  said  G.  J. 
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Crdham  did  predde:  That,  at  the  sud  meetingj  the  1850. 

amajor  part  in  number  and  value  of  the  creditors  of  the  

mid  defendant  did  aBsent  to  the  proposal  of  the  said  '^^^^'^ 
ciafiffHUmt;  and  that  thereupon  the  said  G.  J.  Graham  Slbigb. 
^id,  according  to  the  provisions  of  the  said  act,  appoint 
^another  meeting  of  the  creditors  of  the  said  defendant 
be  convened  and  held  under  the  provisions  and  direc- 
-Cdona  of  the  4th  section  of  the  said  act,  not  earlier  than 
mensi  or  later  than  twenty-eight  days  from  such  last- 
nentioned  meeting :  That  of  such  second  meeting,  and 
"t-lie  puxpoflc  thereof,  he^  the  defendant,  did  give  notice 
ui  writing,  and  did  personally  serve  the  same  on  every 
oxeditor  who  was  not  present,  by  himself  or  his  ap- 
pointed agent,  at  such  first  meeting,  and  particularly 
on  the  plaintiff,  three  clear  days  at  least  before  the  day 
appcunted  for  such  second  meeting :  That  such  second 
meeting  was  convened  and  held  according  to  the  pro- 
>inon8  of  the  said  act;  and,  at  the  said  second  meeting, 
three  fifths  in  number  and  value  of  all  the  said  defend- 
antfa  creditors  then  present,  —  the  said  creditors  so 
present  being  one  full  third  in  number  and  value  of  all 
tlie  creditors  of  the  defendant,  —  did  agree  to  accept 
ndi  composition  as  was  assented  to  at  the  said  first 
meeting  of  creditors :  That  the  said  creditors  so  present 
lit  such  second  meeting,  —  the  same  being  three  fifths 
in  number  and  value  of  all  the  creditors  of  the  defend- 
iUit, — did  reduce  the  terms  of  the  said  composition 
mto  writing,  and  signed  the  same :  That,  afterwards, 
•ad  before  the  commencement  of  this  suit,  and  within 
fifteen  days  next  after  the  said  agreement  for  accept- 
•iJce  of  the  said  composition,  and  the  signing  of  the 
toe  at  the  said  second  meeting  of  creditors,  the  same 
agreement  was  submitted  to  the  said  //.  J.  Shepherd, 
16  commissioner  acting  in  the  matter  of  the  said 
tition;  and  the   said  //.  J.  Shepherd  did  after- 
rds,  and  before  the  commencement  of  this  suit,  to 
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1850.      wit,  on  the  18th  of  November^  1847,  cause  the  ewd 
agreement  and  resolution  to  be  filed  and  entered  of 
record  in  the  said  court  of  bankruptcy,  and  did  grant 
to  the  said  defendant  a  certificate  of  such  filing,  and 
indorsed  on  such  certificate  his  protection  of  the  said 
defendant  from  arrest :  That,  afterwards,  and  before 
the  commencement  of  this  suit,  to  wit,  on  the  18th  of 
December y  1847,  the  said  agreement  was  carried  into 
effect,  and  the  creditors  of  the  said  defendant  were 
satisfied  according  to  the  tenor  of  the  same;  and 
that  thereupon  the  said  H.  J.  Shepherd^  the  conmiis- 
sioner  acting  in  the  matter  of  the  said  petition,  did 
cause  a  meeting  of  the  said  creditors  of  the  defendant 
to  be  held  before  him  on  the  25th  of  February^  1848,  at 
which  meeting  the  said  H.  J,  Shepherd,  —  the  same 
meeting  being  before  the  commencement  of  this  suit, 
and  the  said  H.  J.  Shepherd,  then  being  the  com- 
missioner of  the  court  of  bankruptcy  acting  in  the 
matter  of  the  said  petition, — did  give  to  the  said  de- 
fendant a  certificate  under  his  hand  and  seal,  certifying  ^ 
that  he,  the  said  H,  J,  Shepherd,  had  caused  suck 
meetings  of  the  creditors  of  t/ie  defendant  to  be  held 
are  directed  by  the  said  act,  and  that  a  certain  resolutior 
or  agreement  had  been  duly  assented  to  at  such  meetingm  ^ 
as  he  the  said  H.  J.  Sliepherd  thought  reasonable  an^^H 
proper  to  be  executed  under  the  direction  of  tlie  said  ae^, 
that  he  the  said  H.  J,  Shepherd  had  caused  the  sam^ 
to  be  filed  and  entered  of  record,  and  that  the  saii^ 
resolution  or  agreement  had  been  fully   carried  iata 
effect  (a),  —  verification. 

To  this  pica  the  plaintiff*  demurred  specially,  aasignlns 
for  causes, —  that  it  does  not  appear  in  and  by  the  plen, 
that  the  said  petition  of  the  defendant  set  forth  suoli 
proposal  as  he  at  the  time  of  presenting  his  said  petition 


(a)  See  note  (a)  at  the  end  of  the  case. 
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was  able  to  make  for  the  future  payment  or  the  com- 
promise of  his  debts  or  engagements,  or  that  the  pro- 
posal in  the  said  petition  set  forth  was  the  proposal 
Mrhich,  at  the  time  of  the  prosecuting  the  said  petition, 
ihe  defendant  was,  most  beneficially  to  his  creditors,  able 
to  make ;  that  it  appears  thereby  that  the  said  petition 
only  set  forth  a  certain  proposal  which  he  the  defendant 
then  actually  made  for  the  compromise  of  his  said  debts 
and  engagements,  and  that  it  is  quite  consistent  with 
the  said  plea,  that  the  defendant  was,  at  the  time  of 
presenting  his  said  petition,  able  to  carry  into  effect  a 
'3>ropo8al  more  beneficial  to  his  creditors  than  the  pro- 
yoeal  in  the  said  petition  set  forth,  or  that  he  was  unable 
to  carry  into  effect  the  said  proposal,  or  any  modification 
^f  the  same :  —  That  it  is  not  averred  in,  or  shewn  by, 
"the  plea  that  the  said  resolution  or  agreement  therein 
»ientioned,  embodied  the  very  terms  of,  or  was  equi- 
"^ent  to,  the  proposal  in  the  said  petition  of  the 
^fendant  mentioned,  or  was  in  fact  a  modification  of 
such  proposal,  and  it  is  quite  consistent  with  the  plea, 
"that  the  said  resolution  or  agreement  was  neither  sub- 
istantially  identical  Avith,  nor  a  modification  of,  the  said 
proposal: — That  it  is  not  averred  in,  or  shewn  by, 
^he  plea,  that  the  said  H.  J.  Shepherd^  when  he 
"the  said  //.  J.  Shepherdy  as  in  the   plea  alleged, 
privately  examined  into  the  truth  of  the  several  matters 
siUeged  in  the  said  petition,  did  examine  the  defendant 
upon  oath,  and  any  creditor  concurring  in  his  petition, 
and  any  witness  then  produced  by  the  defendant ;  and 
tlat  it  is  quite  consistent  with  the  plea,  that  the  said 
-W.  /,  Shepherd,  when  lie  privately  examined  into  the 
truth  of  the  matters  alleged  in  the  said  petition,  did 
iiot  examine,  either  upon  oath,  or  at  all,  the  said 
<l€fendant,  or  any  creditor  concurring  in  his  said  peti- 
tion, or  any  witness  then  produced  by  the  defendant : 
— That  it  is  not  averred  in,  or  shewn  by,  the  plea,  that 
Vol.  IX.  —  c.  B,  A  A 


354 


HILARY  VACATION, 


1850.      the  resolution  or  agreement  therein  mentioned  con* 

  tiuned  any  terms  for  the  compromifle  or  future  payment 

^      said  debt  due  from  the  defendant  to  the  plaintiff, 
SiiEiGH.     or  that  the  same  could  not  be  carried  into  effect,  ac- 
cording to  the  tenor  of  the  eamcj  without  in  satis- 
fying the  said  debt  due  from  the  defendant  to  the 
plaintiff :  —  That  it  is  not  averred  or  shewn  in  or  by 
the  plea,  that  the  plaintiff,  before  or  at  the  lime  when 
the  resolution  or  agreement  in  the  plea  mentioned  was 
carried  into  effect,  or  at  any  time  by  reason  of  the  said 
resolution  or  agreement  being  or  having  been  carried 
into  effect,  received  auy  payment  or  satisfaction,  either 
wholly  or  in  part,  of  his  said  debt,  and  it  is  perfectly 
consistent  with  the  plea,  that  the  said  resolution  or 
agreement  was  carried  into  effect,  and  that  the  creditors 
of  the  defendant  were  satisfied,  according  to  the  tenor 
of  the  same,  without  any  satisfaction  or  payment  of  the 
said  debt  due  from  the  defendant  to  the  plaintifi^  either 
wholly  or  in  part,  being  or  having  been  made : —  That 
it  does  not  appear  in  or  by  the  plea,  that  H.  J.  Shep-  ^ 
herd,  in  the  plea  mentioned,  had  jurisdiction  to  give:^ 
to  the  defendant  a  certificate,  according  to  the  pro—^ 
visions  of  the  13th  section  of  the  said  act  of  parlia-^ 
ment ;  because  it  does  not  appear  thereby,  neither  is  iS 
shewn  therein,  that  any  meeting  of  the  creditors  of  tl^^ 
defendant  was  held  in  pursuance  of  the  directions  in  tl — ^ 
plea  alleged  to  have  been  given  by  the  said  H.  J.  She^^ 
herd: —  That  it  does  not  appear  by  the  said  ple=*^ 
that  the  defendant  is  entitled  to  plead  the  certificate  Sn 
the  plea  last  mentioned,  in  bar  of  this  action,  or  in  dLif- 
charge  of  the  debt  for  the  recovery  of  which  this  actxcio 
is  brought,  because  it  is  not  shewn  or  averred  in  or  Ijr 
the  daid  plea,  that  the  said  court  of  bankruptcy  did^  io 
writing  under  hand  and  seal,  certify  to  the  court  of 
review,  or  to  such  one  of  the  vice-chancellors  of  the 
high  court  of  Chancery  as  the  lord  chancellor  had  then 
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been  pleased  to  appoint  to  exercise  all  the  jurisdictions^  1850. 

powers,  authorities,  and  privileges  of  the  said  court  of   

review  in  bankruptcy,  that  the  defendant  had  made  a  Tbmplb 
full  discovery  of  his  estate  and  effects,  and  at  all  times  Slbioh* 
conformed  himself  to  the  laws  in  force  at  the  time  of 
presenting  his  said  petition  to  the  court  of  bankruptcy, 
and  that  there  did  not  appear  to  be  any  reason  for 
doubting  the  truth  and  fulness  of  such  discovery ;  and 
because  it  is  not  averred  or  shewn  in  or  by  the  said  last 
flea,  that  the  defendant  hath  made  oath  in  writing  that 
the  said  certificate  in  the  said  plea  last  mentioned,  was 
obtained  fairly  and  without  fraud;  and  because  it  is 
not  averred  in,  or  shewn  by,  the  said  plea,  that  the  said 
certificate  in  the  said  plea  last  mentioned,  was,  after 
oath  made  in  writing  by  the  defendant  that  the  said 
cc^rtificate  in  the  said  plea  last  mentioned,  was  obtained 
fairly  and  without  fraud,  confirmed  by  the  court  of 
re-view,  or  such  one  of  the  vice-chancellors  of  the  high 
court  of  Chancery  as  the  lord  chancellor  had  been 
pleased  to  appoint  to  exercise  all  the  jurisdictions, 
ix>wer8,  authorities,  and  privileges  of  the  said  court  of 
review  in  bankruptcy :  —  That  the  defendant,  by  hia 
said  plea,  seeks  to  make  the  certificate  therein  last  men- 
tioned, operate  more  fully  than  a  certificate  of  con- 
formity under  the  statutes  relating  to  bankrupts :  — 
And  that  it  does  not  appear  by  the  said  plea,  that  the 
defendant  is  entitled  to  plead  a  certificate  under  the 
provisions  of  the  13th  section  of  the  said  act  of  parlia- 
naent,  in  bar  of  this  action,  or  of  the  debt  for  the 
recovery  of  which  this  action  is  brought,  because  it  is 
not  averred  or  shewn  in  or  by  the  said  plea,  that  the 
debt  for  the  recovery  of  which  this  action  is  brought,  is 
^ot  a  debt  in  the  said  act  of  parliament  excepted  from 
the  operation  of  the  said  act  of  parliament. 
Joinder  in  demurrer. 
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Keane,  in  support  of  the  demurrer.  The  preamble 
of  the  statute  7  &  8  Vtct  c.  70.  recites  that  *'it  is 
expedient  that  trust  deeds  and  other  amicable  modes  of 
arrangement  between  debtors  and  their  creditors  should 
be  facilitated,  and  that  better  means  should  be  provided 
for  carrying  the  same  into  effect:  "  the  Ist  section  then 
proceeds  to  enact,  ''that  it  shall  be  lawful  for  any 
debtor  who  is  unable  to  meet  his  engagements  Mrith  his 
creditors, — such  debtor  not  being  a  trader  within  the 
meaning  of  the  statutes  now  in  force  relating  to  bank- 
rupts,— with  the  concurrence  of  one  third  in  number 
and  value  of  his  creditors  (testified  by  their  signing  his 
petition),  to  present  a  petition  to  the  court  of  bankruptcy, 
setting  forth  a  full  account  of  his  debts,  and  the  con- 
sideration  thereof,  and  the  names,  residences,  and  oocn«* 
pations  of  his  creditors,  and  also  a  full  account  of  his 
estate  and  effects,  whether  in  possession,  reversion,  or 
expectancy,  and  of  all  debts  and  rights  due  to  or  claimed 
by  him,  and  of  all  property,  of  what  kind  soever,  held 
in  trust  for  him;  and  also  setting  forth  that  he  U 
unable  to  meet  his  engagements  with  his  creditors,  and 
the  true  cause  of  such  inability ;  and  also  setting  forth  ■ 

such  proposal  as  he  is  able  to  make  for  the  future  pay  r. 

ment,  or  the  compromise,  of  such  debts  or  engagements 
and  that  one  third  in  number  and  value  of  his  creditor— 
have  assented  to  such  proposal ;  and  praying  that  suc"I^sh 
proposal  (or  such  modification  thereof  as  by  the  nmjorit=^ 
of  his  creditors  should  be  determined)  should  be  cArn(===^ 
into  effect  under  the  superintendence  and  control  of  t^^ce 
Bsid  court;  and  that  he,  the  said  petitioning-debtczzar, 
should  in  the  mean  time  be  protected  from  arrest  Vfcy 
order  of  the  said  court."    The  petition  set  out  in  tlMnij 
plea  does  nor  comply  with  that  section,  inasmuch  aiB  h 
does  not  set  forth  such  proposal  as  the  defendant  'wwas 
able  to  make  for  the  future  payment  or  the  compromise  of 
his  debts  or  engagements.  The  2nd  section  enacts,  *^iYiat, 
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upon  the  presentation  of  such  petition,  one  of  the  com- 
missioners of  the  said  court,  in  such  rotation  as  by  order 
of  the  said  court  shall  be  appointed,  shall  privately  ex- 
aoune  into  the  matter  of  the  said  petition,  and  for  that 
purpose  shall  have  power  to  examine  upon  oath  such 
petitionmg-debtor,  and  any  creditor  concurring  in  his 
petition,  and  any  witness  produced  by  such  petitioning- 
debtor ;  and,  if  such  commissioner  shall  be  satisfied  of 
the  truth  of  the  several  matters  alleged  in  such  petition, 
and  tha1>  the  debts  of  such  petitioning-debtor  have  not 
l)een  contracted  by  reason  of  any  manner  of  fraud  or 
lireach  of  trust,  or  without  reasonable  probability  at  the 
time  of  contract  of  being  able  to  pay  the  same,  or  by 
reason  of  any  judgment  in  any  prosecution  for  breach  of 
the  revenue  laws,  or  in  any  action  for  breach  of  promise 
tof  marriage,  seduction,  criminal  conversation,  libel, 
dander,  assault,  battery,  malicious  arrest,  malicious  suing 
out  a  Jiat  in  bankruptcy,  or  malicious  trespass,  and  that 
such  petitioning-debtor  has  made  a  full  disclosure  of  his 
debts  and  credits,  estate  and  eifects,  and  is  desirous  of 
making  a  bond  fide  arrangement  with  all  his  creditors, 
and  that  his  proposal  to  that  effect  is  reasonable  and 
proper  to  be  executed  under  the  direction  of  the  said 
court, — it  shall  be  lawful  for  such  commissioner  to 
direct  that  a  meeting  of  all  the  creditors  of  such  peti- 
tioning-debtor should  be  convened  at  such  timfe  and 
place  as  the  said  commissioner  shall  appoint ;  notice  of 
which  meeting  shall  be  given  in  writing  to  every  such 
creditor  not  less  than  seven  or  more  than  twenty-eight 
days  before  the  same  is  held."  The  15th  section, — the 
interpretation  clause, — provides  that  the  act  shall  be 
construed  "  beneficially  to  creditors ;  "  that  is,  that  a 
party  availing  himself  of  the  benefit  of  the  act,  shall 
proceed  with  a  due  regard  for  the  interests  of  his 
creditors ;  and  this  requirement  is  not  complied  with, 
unless  the  proposal  made  is  the  best  the  debtor  can 
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1850.      make.    Under  this  act^  the  creditors  have  not  necessarily 

  the  security  of  the  examination  of  the  debtor,  or  any 

Temple  witness,  upon  oath,  as  they  have  under  the  5  &  6  Viet 
Slbioh.  ^-  122.  The  4th  section  of  the  7  &  8  Vict.  c.  70.  enacts, 
"  that,  if  at  such  meeting  of  creditors  the  major  part  in 
number  and  value,  or  nine  tenths  in  value,  or  nine 
tenths  in  number  whose  debts  exceed  202.,  shall  assent 
to  the  proposal  of  such  petitioning-debtor,  or  to  any 
modification  thereof,  the  president  (a)  of  such  meeting 
shaU  appoint  another  meeting  of  the  creditooi  of  such 
petitioning-debtor,  to  be  held  not  earlier  than  seven  or 
later  than  twenty-eight  days  from  such  first  meeting,  — 
of  which  second  meeting,  and  of  the  purpose  thereof, 
notice  in  writing  shall  be  personally  served  on  every^ 
creditor  who  was  not  present,  by  himself  or  his  sip^ 
pointed  agent,  at  such  first  meeting,  three  dear  days 
tit  least  before  the  day  appointed  for  such  second 
meeting."  The  6th  section  enacts,  that,  if,  at  such 
second  meeting  of  creditors,  three  fifths  in  number  and 
value  of  all  the  creditors  present,  or  nine  tenths  in 
value,  or  nine  tenths  in  number  whose  debts  exceed 
20Ly  shall  agree  to  accept  such  arrangement  or  com- 
position as  was  assented  to  at  the  said  first  meeting  of 
creditors,  and  shall  reduce  the  terms  thereof  into  writing, 
and  sign  the  same,  such  resolution  or  agreement  (subject 
to  su!bh  confirmation  as  is  hereinafter  enacted)  shall 
thenceforth  be  binding  and  of  full  force,  as  well  against 
the  petitioning-debtor  as  against  all  persons  who  were 
creditors  of  the  said  petitioning-debtor  at  the  date  of  his 
said  petition,  and  who  had  notice  of  the  said  several 
meetings  of  creditors:  provided,  however,  that  such 
resolution  or  agreement  shall  not  be  valid,  unless  one 
full  third  in  number  and  value  of  all  the  creditors  of 
such  petitioning-debtor  were  present  at  such  second 
meeting,  either  in  person  or  by  an  authorised  agent" 

(a)  Whose  appointment  is  provided  for  by  s.  S. 
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Sectioiis  6.  and  7«  provide  for  the  interim  protection  of  1850* 
the  petitioner ;  and  the  former  enacts  that  no  enoh  pro-  ' 
tection  shall  be  valid  in  favour  of  any  petitioning-debtor  T«m>lh 
who  shall  be  proved  to  have  been  about  to  abscond  Siatoiiu 
beyond  tiie  juris^ction  of  the  court  of  bankruptcy^  or 
who  has  concealed^  or  is  concealing^  any  part  of  his 
estate  or  effects^  nor  against  any  creditor  whose  debt  is 
sot  truly  specified  in  the  said  petition^  nor  against  any 
creditor  whose  debt  has  been  contracted  by  reason  of 
anj  manner  of  fraud  or  breach  of  trust.     The  8th 
aecstion  vests  the  estate  and  effects  of  the  petitioner  in 
the  trustee^  from  the  filing  of  the  resolution  and  agree- 
ixment.    The  10th  section  enacts,  ^Hhat,  if  it  shall  at 
any  time  appear  to  the  said  commissioner,  on  the  re- 
piresentation  of  such  trustee  as  aforesaid,  or  of  any  two 
cx^editors  as  aforesaid,  that  such  petitioning-debtor  has 
i^ot  made  a  true  discovery  of  his  estate  and  effects,  or 
not  duly  accounted  for  any  subsequently-acquired 
property  (if  required^  by  the  true  intent  and  meaning 
of  the  said  resolution  or  agreement),  or  has  wilfully 
n[iade  any  false  return  of  creditors,  it  shall  be  lawful  for 
the  said  commissioner  to  summon  such  petitioning- 
debtcHT  to  be  examined  before  him  upon  oath  touching 
such  matters ;  and  such  summons  and  examination  sha^ 
be  enforced  in  such  manner  as  is  now  practised  in  the 
summoning  and  examination  of  bankrupts."    The  13th 
section, —  upon  which  the  right  to  plead  the  plea  now 
in  question  is  founded,  —  enacts,  "that,  at  such  last- 
mentioned  meeting  (a),  the  said  commissioner  shall  give 
to  the  said  petitioning-debtor  a  certificate,  under  the 
l^aaid  and  seal  of  the  said  commissioner,  of  the  filing  of 
said  petition,  and  of  the  resolution  or  agreement  of  the 
^''editors  of  the  said  petitioning-debtor,  and  that  the  said 
^^solution  or  agreement  has  been  fully  carried  into  effect ; 

(a)  A  meeting  held  for  the  purpose  mentioned  in  a.  15^. 
A  A  4 


360 


HILARY  VACATION, 


1850. 

Temple 
Sleigh. 


and  Buch  certificate  shall  thenceforth  operate  to  all 
intents  and  purposes  cls  fully  as  if  the  same  were  a 
certificate  of  conformity  under  the  statutes  relating  to 
bankrupts,  excepting  only  that  no  debt  herein  excepted 
from  the  operation  of  this  act  shall  be  barred  by  the 
sidd  certificate."  The  certificate  relied  on  in  this  plea 
is  not  the  certificate  mentioned  in  that  section:  it  does 
not  certify  tlie  Jiling  of  the  petition,  which  is  to  be  the 
foimdation  of  the  whole  proceeding:  neither  does  it 
shew,  as  it  is  submitted  it  ought  to  do,  that  the  certi- 
ficate was  obtained  fairly  and  without  firaud,  or  that  it 
has  been  confirmed.  If  these  two  latter  requirements 
are  held  unnecessary,  the  certificate  will  operate  mare 
fully  than  a  certificate  of  conformity  under  the  bankrupt 
acts, —  which  is  contrary  to  the  declared  intention  of 
the  legislature.  In  fFells  v.  Iggulden  (a),  a  dedaratioa 
on  the  55  G.  3.  e.  137.  s.  6.  {b)  stated  that  the  defendant. 


(a)  SB.  Si  a  186.,  5  D. 
JR.  13. 

(b)  Which  enacts,  that  no 
churchwarden  or  overseer  of 
the  poor,  or  other  person  or 
persons  in  whose  hands  the  col- 
lection of  the  rates  for  the  re- 
lief of  the  poor,'or  the  pro- 
viding for,  ordering,  manage- 
ment, control,  or  direction  of 
the  poor  of  any  parish,  &c., 
shall  or  may  he  placed  jointly 
with,  or  independent  of,  such 
churchwardens  and  overseers, 
or  any  of  them,  under  or  hy 
virtue  of  any  act  or  acts  of 
parliament,  shall,  either  in  his 
own  name,  or  in  the  name  of 
any  other  person  or  persons, 
provide,  furnish,  or  supply,  for 
his  or  their  own  profit,  any 
goods,  materials,  or  provisions 
for  the.  use  of  any  workhouse 
or  workhouses,  or  otherwise, 
for  the  support  and  mainte- 


nance of  the  poor  in  any  parish,  ^  ^ 
&c.,  for  which  he  or  fSiey  shill^^ 
be  appointed  as  such,  darin^^^ 
the  time  which  he  or  they  ihall^;^ 
retain  such  appointment,  no^-^ 
shall  be  concerned,  directly  < 
indirectly,  in  furnishing  or  raprs 
plying  the  same,  or  in  aoK: 
contract  or  contracts  relatiK] 
thereto,"  under  the  penalty  ^ 
100/.  «  Provided  ncverthe 
that,  if  it  shall  happen  in  mx^z3/ 
parish,  &c.,  that  a  person  ^ctt 
persons  competent  and  williKn^ 
to  undertake  the  supply  of  mjr 
of  the  articles  or  things  reqoire<f 
for  such  workhouse  or  wor(* 
houses,  or  for  the  use  of  the 
poor  there,  cannot  be  found, 
within  a  convenient  distance 
therefrom,  other  than  and  ex- 
cept  some  or  one  of  the  chorclu 
wardens  and  overseers  of  the 
poor,  or  other  person  or  persons 
having  the  ordering,  managing, 
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being  an  overseer  of  the  poor  of  the  parish  of  A.,  supplied      1 850, 
fur  his  own  profit  provisions  for  the  support  of  the  poor  — - 
of  the  said  parish,  "  whereby,  and  by  force  of  the  statute  kmplis 
in  such  case  made  and  provided,  he  forfeited  for  his  siud  Slkjoh. 
olSence  100/.,  and  thereby,  and  by  force  of  the  statute, 
an  action  had  accrued,"  &c^ :  upon  motion  in  arrest  of 
judgment,  on  the  ground,  amongst  others,  that  the 
declaration  did  not  negative  the  exceptions  contained 
in  the  6th  section  of  the  act,  it  was  contended,  for 
-the  plaintiff,  that  the  exception,  coming  by  way  of  pro- 
viso, and  being  incorporated  with  that  part  of  the  act 
ivhich  created  the  offence,  the  plaintiff  was  not  bound 
to  take  notice  of  it  in  his  declaration.    On  the  other 
hand,  it  was  insisted  that  the  declaration  should  have 
n^atived  the  exceptions,  they  being  contained  in  the 
same  section  which  creates  the  offence.  But  Holroyd^  J., 
8ud  (a) :  "  The  exception  is  totally  separate  from  the 
enactment;  it  was  not,  therefore,  necessary  for  the 
plaintiff  to  negative  it.    Had  it  formed  a  qualification 
of  that  which  went  before,  and  been  incorporated  with 
it,  then  it  would  have  been  necessary,  according  to  the 
rule  laid  down  in  Stowel  v.  Lord  Zouch  (i),  and  Newis 
V.  Lark,  "  (c)    And  Bayley^  J.,  added :  "  Upon  that 
point  I  have  no  doubt :  statutes  are  not  divided  into 


control,  or  direction  of  the  poor 
in  such  parish,  &c.,  then  and 
in  every  such  case,  it  shall  and 
may  be  lawful  to  and  for  any 
two  or  more  neighbouring  jus- 
tices of  the  peace  (proof  thereof 
having  been  first  duly  made 
before  them  upon  oath,  &c.)) 
by  certificate  under  their  hands 
and  seals,  to  permit  and  sufier 
any  one  or  more  of  such  church- 
wardens and  overseers,  or  other 
soch  person  or  persons  as  afore- 
said, to  contract  and  agree  for 


the  furnishing  and  supplying  of 
any  articles  or  things  which 
may  be  required  for  such  work- 
house or  workhouses,  or  other- 
wise for  the  use  of  the  poor  of 
such  parish,  &c,  during  the 
time  which  he  or  they  may 
retain  such  appointment ;  any 
thing  therein  contained  to  the 
contrary,  notwithstanding." 

(a)  3^..Sr  C.  188. 

(A)  Flovnd,  Comm.  376.  (per 
Dyer,C.  J.). 

(c)  Piow(L  Comni,  4^10. 
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  mere  placing  the  proviso  in  the  same  section  of  the 

Fehplb  printed  act,  does  not  make  it  necessary  to  notice  it  in 
Sleigh.  pleading ;  unless  it  is  also  incorporated  in  the  enacting 
sentence."  Here,  the  onus  of  shewing  that  he  is 
entitled  to  the  protection  of  the  certificate,  is  by  the 
whole  scope  of  the  act  thrown  upon  the  defendant :  the 
creditor  can  have  no  means  of  knowing  whether  his 
debtor  has  contracted  debts  fraudulently  or  not ;  it  is 
therefore  expedient  that  the  party  who  alone  p^Mssesses 
the  knowledge,  should  be  boimd  to  aver  and  to  prove  it. 

The  37th  section  of  the  5  &  6  Vict.  c.  122.  enacte 
"  that  every  bankrupt  who  shall  have  duly  surrendered^ 
and  in  all  things  conformed  himself  to  the  laws  in  force 
at  the  time  of  issuing  the  Jiat  in  bankruptcy  agiunst 
him,  shall  be  discharged  from  all  debts  due  by  him 
when  he  became  bankrupt,  and  from  all  claims  and 
demands  made  provable  under  the  Jiat^  in  case  he  shall 
obtain  a  certificate  of  such  conformity,  so  signed  and 
allotvedf  and  subject  to  such  provisions  as  hereinafter 
mentioned."  By  section  38.,  the  bankrupt  is  declared 
not  entitled  to  a  certificate,  if  he  has  lost  certain  amounts 
by  gaming  or  stock-jobbing,  or  concealed  or  destroyed 
books,  &c,  or  made  false  entries,  or  concealed  any  pro- 
perty, or  permitted  fictitious  debts  to  be  proved.  And 
the  39th  section  provides  "  that  no  certificate  shall  be 
such  discharge,  unless  the  court  (of  bankruptcy)  shall^ 
in  writing  under  hand  and  seal,  certify  to  the  court  of 
review  that  such  bankrupt  has  made  a  full  discovery 
of  his  estate  and  effects,  and  in  all  things  conformed  as 
aforesaid,  and  that  there  does  not  appear  any  reason  to 
doubt  the  truth  or  fulness  of  such  discovery,  and  unless 
the  bankrupt  make  oath  in  writing  that  such  certificate 
was  obtained  fairly  and  without  fraud,  and  unless  the 
allowance  of  such  certificate  shall,  after  such  oath,  be  4 
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confirmed  by  the  court  of  review."   The  omission  of  all 
this  is  objected  against  this  plea.    And  the  omission  is 
most  important;  for^  should  the  objection  prevail,  the 
commisflioner  must  necessarily  take  a  very  different  view 
of  his  duty  under  the  2nd  section  of  the  7  &  8  Vict,  c,  70. 
[Cresswelly  J.    You  contend,  as  I  understand,  that, 
after  the  certificate  is  ^ven  under  this  act,  the  same 
steps  must  be  taken  to  obtain  its  confirmation,  as  in  the 
case  of  a  certificate  of  conformity  under  the  bankrupt 
acts  ?]   Precisely  so.     Wilde,  C.  J.  In  short,  that  it  is 
no  certificate  at  all  until  confirmation  ?]   It  may  before 
confirmation  operate  a  limited  protection  of  the  debtor, 
in  the  way  pointed  out  in  the  42nd  section  of  the 
5  &  6  Vict.  c.  122.    But,  under  the  37th  section  of  that 
act,  the  c(Mifirmatian  must  be  pleaded,  as  well  as  the 
allowance  of  the  certificate.   And,  by  the  interpretation 
clause  of  the  act  now  in  question,  s.  15.,  it  is  enacted, 
that,  '*if  any  doubts  should  arise  in  the  construction 
thereof,  it  shall  be  construed  by  analogy  to  the  laws 
x^ow  in  force  relating  to  bankrupts,  and  the  practice 
thereof" 

Bernard^  contra.  [^H^ilde,  C.  J.  Have  you  addressed 
your  attention  to  the  fact  of  the  certificate  stated  in  the 
plea,  being  merely  a  certificate  that  a  certain  resolution 
W  agreement  was  duly  assented  to  at  the  meeting  of 
the  creditors,  which  the  commissioner  thought  reason- 
able, and  that  the  commissioner  had  caused  the  same  to 
be  filed  and  entered  of  record,  —  instead  of  a  certificate, 
*B  required  by  s.  13.,  of  the  filing  of  the  petition,  and  of 
the  resolution  or  agreement?  Had  you  not  better 
^Jxicnd  your  plea  ?]  The  plea  certainly  does  seem  to  be 
^^fective  in  that  respect,  [itfawfe  J.  If  you  elect  to 
^^end,  you  may  probably  think  it  worth  your  while  to 
^^end  also  with  respect  to  the  omission  to  negative 
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the  debts  being  of  one  of  tlic  excepted  classes.  Tl^^^^^ 
seems  to  me  to  be  doubtful.] 

Bernard  elected  to  amende  on  the  usual  terms. 

Rule  accordingly,  (a) 


(a)  The  plea  was  afterwards 
amended,  the  amendment  con- 
sisting of  the  suhstitution  for 
the  words  in  italics^  ante,  p. 
352.,  of  the  following, — "  the 
filing  of  the  said  ]ietition  of  the 
defendant,  and  of  the  said  re- 
solution or  agreement  of  the 


creditors  of  the  defendant,  and 
that  the  said  resolution  or  agree- 
ment had  been  fullj  carried  in  to 

effect.'* 

The  amended  plea  wss  c^e- 
murred  to :  but  the  matter  was 
ultimately  arranged. 


mil. 


Kedgill  V.  Moor,  Clerk. 


A  declaration  JTHHIS  was  an  action  upon  the  case,  by  a  pei 
in  case  by  a      A  obstruction  of  an  alleged  riffht  of  ^ 


reversioner 
alleged  that 
the  plaintiff 
was  entitled 
to  a  right  of 
way  for  his 
tenants  over 
a  certain  close 
of  the  de- 
fendant ;  and 
charged  that 
the  defendant 
wrongfully 
locked, 


reTerrion^Kier^ 
*  ight  of  way. 

The  declaration  stated,  that,  before  and  at  the  tS"  rne 
of  the  committing  of  the  grievances  by  the  detemSL^MOit 
as  thereinafter  mentioned,  the  plaintiff  was,  and  g^q- 
tinually  from  thence  hitherto  had  been,  and  still  it' 
mained,  seised  in  his  demesne  as  of  fee  of  and.  k 
one  undivided  seventh  part,  the  whole  into  seven  eqml 
parts  to  be  divided,  of  a  certain  close  and  premises,  witi 
the  appurtenances,  situate  in  the  parish  of  BradfieU  k 
the  county  of  Berks,  as  tenant  in  common  thereof  with 
William  Kidgilly  &c.,  the  said  William  Kidffill,  &c. 


chained,  shut, 

and  fastened  a  certain  gate  standing  in  and  across  the  way,  and  wrongfully  kqrt 
the  same  so  locked,  &C.,  and  thereby  obstructed  the  way ;  and  that,  by  menu  of 
the  premises,  the  plaintiff  was  injured  in  his  reversionary  estate  :  —  Held,  on 
motion  in  arrest  of  judgment,  that  the  declaration  was  sufficient,  inasmuch  ai  inch 
an  obstruction  miffht  occasion  injury  to  the  reversion,  and  it  must  be  asfnined, 
after  verdict,  that  evidence  to  that  effect  had  been  given. 
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then  being  possessed  of  the  other  six  undivided  parts  of 
the  said  close  and  premises,  with  the  appurtenances ; 
that  the  said  undivided  seventh  part  of  the  said  close 
and  premises,  with  the  appurtenances,  during  all  the 
time  aforesaid,  was,  and  still  remained,  in  the  possession 
and  occupation  of  Joseph  Kidgilly  as  tenant  thereof  to 
tlie  plaintiflF,  the  reversion  thereof,  expectant  on  the 
determination  of  the  said  tenancy,  then  and  still  belong- 
ing to  the  plaintiff;  and  that  the  plaintiff,  during  all 
tlie  time  aforesaid,  of  right  ought  to  have  had,  and  yet 
of  right  ought  to  have,  for  his  tenants,  occupiers  of  the 
SAid  undivided  seventh  part  of  the  said  close,  &c.,  a 
certain  way  from  and  out  of  the  said  close,  unto,  into, 
through,  and  over  a  certain  other  close  of  the  defend- 
ant, in  the  parish  aforesaid,  from  and  out  of  the  same, 
unto  and  into  a  certain  common  and  public  highway  in 
the  county  aforesaid,  and  so  back  again  from  the  same 
common  and  public  highway,  unto,  into,  through,  and 
over  the  said  close  of  the  defendant,  unto  and  into  the 
^d  first-mentioned  close  and  premises,  to  go,  pass,  and 
ine-pass,  on  foot,  with  horses,  waggons,  and  carriages, 
every  year,  and  at  all  times  of  the  year,  at  their  free 
"^ill  and  pleasure :  yet  that  the  defendant,  well  know- 
■'ing  the  premises,  but  wrongfully  and  unjustly  intending 
to  injure,  prejudice,  and  aggrieve  the  plaintiff  in  his 
Baid  reversionary  estate  and  interest  of  and  in  the  said 
undivided  seventh  part  of  the  said  close  and  premises, 
Vidi  the  appurtenances,   whilst  the  said  undivided 
seventh  part  of  the  said  close  was  so  in  the  posses- 
ion and  occupation  of  the  said  Joseph  Kidgill  as  tenant 
thereof  to  the  plaintiff,  and  whilst  he,  the  plaintiff, 
^as  80  interested  in  the  said  undivided  seventh  part  of 
the  same,  as  aforesaid,  to  wit,  on  the  1st  of  May,  1849, 
and  on  divers  days  and  times  between  that  day  and  the 
commencement  of  this  suit,  wrongfully  and  unjustly 
locked,  chained,  shut,  and  fastened  a  certain  gate  stand- 
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1850.      Ing  in  and  across  the  said  way^  and  wrongfnlly  and 
'      ii^juriously  kept  and  continued  the  said  gate  so  locked, 
[i^iwoiLL     chained,  shut,  and  fastened,  in  and  upon  the  siud  way, 
Moor.      for  a  long  space  of  time,  to  wit^  from  thence  until  the 
commencement  of  this  suit,  and  thereby  during  all  that 
time  wrongfully  and  injuriously  obstructed  the  said 
way,  —  by  means  of  which  said  several  premises  the 
plaintiff  had  been  and  was  greatly  injured,  prejudiced, 
and  aggrieved  in  his  said  reversionary  estate  and  interest 
of  and  in  the  said  undivided  seventh  part  of  tlie  said 
close  and  premises,  with  the  appurtenances,  so  in  the 
possession  of  the  said  Joseph  Kidgill  as  tenant  thereof 
to  the  plaintiff ;  and  also  by  means  of  the  conmiitting  ^ 
of  the  said  grievances  by  the  defendant  as  aforeeaid,^'^, 
one  J.  G.  Lewis,  who,  before  the  committing  of  th^^ 
said  grievances  by  the  defendant,  had  contracted  an(^^ 
agreed  with  the  pliuntiff  for  the  purchase  by  him  frocr^ 
the  plaintiff  of  the  said  reversionary  estate  and  intere^^  . 
of  the  plaintiff,  for  a  large  sum  of  money,  to  wit«  tb^B 
sum  of  300/.,  and  who  would  otherwise  have  oomplet^^^ 
the  said  purchase,  and  have  paid  to  the  pliuntiff  f^Ti^ 
said  sum  of  money,  was  deterred  and  prevented  frcznoj 
completing  the  said  purchase,  and  from  paying  tz,le 
said  sum  of  money  to  the  plaintiff,  and  -  from  thenca 
continually  had  wholly  declined  to  complete  the  sum/ 
purchase,  or  to  pay  the  said  sum  of  money,  or  any  part 
thereof,  to  the  plaintiff ;  and  thereby  the  plaintiff  bad 
been,  and  still  was,  hindered  and  prevented  £rom  oom- 
pleting  the  sale  of  his  said  reversionary  estate  and 
interest  to  the  said  J,  G.  Lewis,  and  had  thereby  not 
only  lost  and  been  deprived  of  the  advantage  and 
emoluments  which  he  would  have  derived  and  acquiied 
from  the  completion  of  the  sale  of  his  said  reversionaiy 
estate  and  interest  to  the  said  J.  G.  Lewis,  but  had 
been  forced  and  obliged  to  pay,  lay  out,  and  expend 
divers  large  sums  of  money,  to  wit»  the  sum  of  IOOI.1 
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in  and  about  the  said  contract  for  the  sale  of  his  said 
leTeraionary  estate  and  interest,  and  expenses  incidental 
thereto,  —  to  the  damage  of  the  plaintiff  of  200/.,  &c. 

The  defendant  pleaded, — first,  not  guilty, — secondly, 
a  plea  traversing  the  seisin  of  the  plaintiff  as  alleged  in 
the  declaration,  —  thirdly,  a  traverse  of  the  alleged 

right  of  way :  whereupon  issue  was  joined. 

The  cause  was  tried  before  JRolfe,  B.,  at  the  summer 

aou&es  for  the  county  of  Berksy  in  1849,  when  a  verdict 

was  found  for  the  plaintiff  upon  all  the  issues;  da- 

magee  40«. 

Whatdey^  in  Michaelmas  term  last,  obtained  a  rule 
nisi  to  arrest  the  judgment  (a),  on  the  ground  that  the 
declaration  disclosed  no  cause  of  action,  —  the  alleged 
obetruction  of  the  right  of  way  not  being  shewn  to  be 
ui  injury  of  a  permanent  nature,  so  as  to  affect  the 
reversion.  He  cited  Jesser  v.  GiffoTdiV)^  Jackson  v. 
Meshed  (c),  Baxter  v.  Taylor  (d),  Bright  v.  Walker  (e), 
^nd  Tucker  v.  Newman,  {g) 

Keating  and  Matthews  now  shewed  cause.  The  com- 
plaint here  is,  that  the  defendant  wrongfully  fastened  a 
gate  erected  across  a  way  leading  over  the  defendant's 
^ose;  whereby  the  plaintiff's  reversionary  estate  was 
injured:  and  the  question  will  be,  whether  such  an  ob- 
struction could,  under  any  circumstances,  be  an  injury 
the  reversion.  One  of  the  earliest  authorities  upon 
this  subject,  is,  the  case  of  Jesser  v.  Gifford.  (h)  That 
^as  an  action  for  erecting  a  wall,  whereby  the  plaintiff's 


1860. 

KiDOlLIi 

Mors. 


(a)  He  also  moved  for  a  new 
^Hal,  on  the  ground  that  the 
Verdict  was  against  the  weight 
evidence ;  but  the  rule  as 
for  a  new  trial  was  refused. 

(6)  4Burr.2l4il. 


(c)  1  M.    Selw,  234. 
Id)  4>B.Si  Ad.  7'2.,  1  N.  cS 
3f.  11. 

(e)  1  a  M.  R.  211.,  4 
Tyrwh,  509. 

(g)  11  Ad.  E.^ 
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1850.      lightB  were  obstructed.    A  motion  was  made  in  arrest 
of  judgment,  on  the  ground  that  the  action  would  not 
lie  by  a  reversioner^  being  only  an  injury  to  the  person 
in  possession.    But  Aston^  J.,  afterwards  said     he  had 
looked  into  it,  and  had  found  a  case  S.  P.  with  the 
present ;  and  accordingly  cited  Tomlinson  v.  Brown  (a): 
it  was  an  action  brought  by  the  owner  of  the  inherit- 
ance, for  a  nuisance  in  obstructing  lights  and  breaking 
his  wall.    A  general  verdict  for  the  plaintiff  Mr. 
Norton,  in  arrest  of  judgment,  objected  that  a  tem- 
porary nuisance  cannot  be  an  injury  to  the  inheritance ; 
it  may  be  abated  before  the  estate  comes  into  posses- 
sion :  and  he  cited  Some  v.  Barwish  {b) ;  and  obseired,  , 
that,  if  this  would  hold,  the  defendant  would  be  liable 
to  a  double  action,  —  one,  by  the  possessor  of  the  estate^  -^^^ 
—  the  other,  by  the  reversioner.    Mr.  Crowle  Aewcm^^m^ 
cause  on  behalf  of  the  plaintiff,  and  insisted  that  it  wi^^^^g 
a  damage  done  to  the  inheritance:  if  the  reversions ^^j. 
wanted  to  sell  the  reversion,  this  would  certainly  kss^-^^ 
the  value  of  it.    The  court  were  of  opinion  that  r 
action  might  be  brought  by  one  in  respect  of  his  p^^^ 
session,  and  by  the  other  in  respect  of  his  inheritan^ 
for  the  injury  done  to  the  value  of  it."    And  L^oitf 
Mansfield  added :  "  That  is  decisive ; "  and  the  rule  ioj> 
arresting  the  judgment  was  discharged.    Can  there^  be 
any  doubt  that  the  erection  and  fastening  of  a  ga/e 
across  a  way  may  be  as  permanent  an  obstruction  to 
the  right,  and  consequently  as  great  an  injury  to  the 
reversion,  as  the  building  of  a  wall  ?    This  is  not  Uke 
the  case  of  an  attempt  to  gain  a  right  on  the  plaintiff 
land.    [Mzt/fe,  J.    In  the  case  of  an  obstruction  of 
lights,  the  house  is  permanently  the  worse  for  it:  but, 
in  the  case  of  an  obstruction  of  a  right  of  way,  the  f 
plaintiff  is  only  injured  if  he  is  obstructed  at  a  time 

(fl)  E.  T.  1755.  MS.  (6)  Cro.  Jac,  231. 
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when  he  wants  to  exercise  his  right.  It  is  like  a  profit  1850. 
i  prender:  the  commoner  must  shew  that  he  wanted  to  — 
use  the  common,  before  he  can  compkin  of  an  obstruc-  ^ 
tion  to  his  right.  CresnoelU  J.  Would  the  mere  Moob. 
patting  a  lock  upon  the  gate,  no  one  appearing  ever  to 
have  been  prevented  from  passing  through,  enable  the 
reversioner  to  bring  an  action?]  Whether  the  act 
done  amounted  to  an  obstruction  or  not,  would  be  for 
tlie  jury.  [Maule^  J.  The  tenant  clearly  could  not 
TTiaintain  an  action,  unless  he  has  been  actually  ob- 
Btmcted.  Could  the  landlord  bring  an  action  alleging 
an  injnry  to  the  reversion,  where  there  has  been  no 
actual  obstruction  of  the  tenant  ?]  It  is  submitted  that 
lie  may.  [Afaufe,  J.  Suppose  the  plaintiff  were  tenant 
in  fee  in  possession,  he  could  maintain  no  action  except 
in  respect  of  some  actual  obstruction  of  his  right. 
Could  he  in  such  case  acquire  a  right  of  action  by 
aimply  parting  with  the  right  of  possession?]  After 
Verdict,  the  court  will  assume  here  an  obstruction 
^  permanent  as  the  terms  used  will  admit  of.  In 
1  Wms.  Saund.  346  a.  (a),  the  learned  editors,  treating 
of  the  action  by  a  commoner  for  the  disturbance  of  his 
Hght,  say:  "The  consumption  of  the  grass  by  the 
other  cattle,  is  of  itself  a  diminution  of  the  right  and 
profit  of  the  commoner,  and  considered  as  sufficient 
proof  of  the  damage  alleged  in  the  declaration ;  for,  if 
the  other  cattle  had  not  been  there,  the  commoner's 
Cattle  might  have  eaten  every  blade  of  grass  which  was 
Consumed  by  the  other.  Therefore,  it  seems  sufficient 
for  the  plaintllF  to  prove  his  right  to  the  common,  and 
that  the  defendant  put  upon  it  cattle,  or  (if  he  be 
Mother  commoner)  more  cattle  than  he  ought  to  do. 
besides,  the  law  considers  that  the  riffht  of  the  com- 
*^cner  is  injured  by  such  an  act,  and  therefore  allows 


(a)  Notes  to  Mellor  v.  Spateman, 
VOL.  IX. —  C.  B.  B  B 
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1850,  him  to  bring  an  action  for  it,  to  prevent  a  wrong-doer 
"    ■-      from  gaining  a  right  by  repeated  acts  of  incroachment ; 

mils  V.  Watliry{a)\  Hob$on  v.  Todd{b)i  Pindar  y. 
MooB.  JVadmorih.  (c)  For,  wherever  any  act  injuree  another's 
righti  and  would  be  evidence  in  future  in  favour  of  the 
wrong-doer,  an  action  may  be  mamtained  for  an  in- 
vasion of  the  right,  without  proof  of  any  specific  iigury : 
and  this  seems  to  be  a  governing  principle  in  oases  of 
this  kind.  As  in  the  case  of  Patrick  v.  Greenuxuf  {(£), 
which  was  an  action  of  trespass  for  fishing  in  the  plain- 
tiff's  several  fishery:  it  appeared  in  evidence  that  the 
defendant  fished  there,  but  did  not  take  any  fish;  neither 
was  it  alleged  in  the  declaration  that  the  defendant 
caught  any  fish :  the  plaintiff  obtained  a  verdict,  which 
in  the  following  term  {Easter,  1796)  the  defendant 
moved  to  set  aside:  but  the  court  of  Common  Pleai 
refused  even  a  rule  to  shew  cause,  upon  the  ground 
that  the  act  of  fishing  was  not  only  an  infiringement  of 
the  plaintiff's  right,  but  would  hereafter  be  evidence 
of  an  using  and  exercising  of  the  right  by  the  de- 
fendant, if  such  an  act  were  overlooked,"  In  Youny  ^ 
Spencer  (c),  in  case  by  the  owner  of  a  house,  againa 
his  lessee  for  years,  for  opening  a  new  door,  wherel> 
the  house  was  weakened  and  injured,  and  the  plain& 
prejudiced  in  his  reversionary  estate  and  interest  in  tfc 
premises,  —  upon  a  plea  of  not  guilty,  the  jury  foun 
that  the  lessee  did  open  the  door  without  leave,  bi 
that  the  house  was  not  in  any  respect  weakened  c 
injured  by  it;  and  the  judge  thei-eupon  directed  i 
verdict  to  be  entered  for  the  plaintiff,  with  nomina 
damages,  subject  to  a  case :  and  it  was  held,  on  aigu- 
ment,  that  the  plaintiff  was  not,  at  all  events,  entitled  to 


(a)  2  W.  Biac.  1233.  (d)  Tried  before  Laitmem^ 

(b)  4  T.      71 .  Jm  Oxford  Spring  assisesJTP^- 

(c)  2  East,  154.  (e)  10  B.  6^  C.  145.,  5M.  ^^ 

2t.  47. 
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a  verdict;  but^  as  the  reyersionary  interest  of  the  plaintiff  1850. 
might  be  injured^  although  the  house  itself  was  not,  — — 
and  that  question  had  not  been  submitted  to  the  jury, 
the  court  ordered  a  new  trial.    [MauU,  J.    That  was  Itfoon* 
waste.]    In  Shadwell  v.  Hutchinson  (a),  it  was  ruled 
by  Lord  Tenterden^  that  a  reversioner  may  maintain  an 
action  for  a  nuisance,  which  produces  no  injury  to  his 
revenion  beyond  that  to  the  right,  and  which  may  be 
removed  before  the  reversion  comes  into  possession.  If 
the  continuance  of  the '  sky-light  in  that  case  would 
injuriously  affect  the  plaintiff's  right,  surely  the  same 
result  would  follow  here  from  the  fastening  of  the  gate. 
{Cre$sweUt  J.  The  putting  a  lock  on  the  gate,  was  not 
necessarily  an  obstruction  of  the  tenant's  free  passage.] 
After  verdict,  it  must  be  assumed  that  the  tenant  was 
obstructed*    In  Thicker  v.  Newman  (ft),  the  building  of 
a  roof  with  eaves,  —  and,  in  Fay  v.  Prentice  (c),  the 
erection  of  a  projecting  cornice,  —  whereby  the  rain 
was  discharged  on  to  adjoining  premises,  was  held  to 
he  a  nuisance  from  which  the  law  would  infer  injury 
to  the  reversioner  of  such  adjoining  premises.    Such  an 
oUtruction  as  this,  acquiesced  in  by  the  reversioner, 
"Would  afford  an  answer  to  a  claim  of  right  of  way 
resting  upon  twenty  years'  user.  He,  therefore,  clearly 
must  have  a  right  of  action,  to  vindicate  his  title. 
[Cresswell,  J.  Could  the  reversioner  maintain  an  action, 
^here  the  gate  was  locked  with  the  permission  of  his 
tenant?]    The  act  of  the  tenant,  in  the  absence  of 
Inowledge  by  the  reversioner,  would  not  be  allowed  to 
frejudice  him :  Daniel  v.  North,  (rf)    Bayley^  J,,  in  that 


(a)  M.  M.  350.,  4  C.  6; 
^»  833,  In  that  case,  a  second 
•ction  was  brought,  and  da- 
nitges  lecovered  for  a  continu- 
snce  of  the  nuiaance.  Shadweil 
V.  Hutchinson,  2B.S^  Ad,  07- 

B  B 


(6)  11  Ad.  SiE.4'0.,  3P.S^ 
2).  14. 

(c)  Antt',  Vol.  I.  p.  828. 

(d)  I  East,  372. 
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1850<  case,  says :  The  tenant  cannot  bind  the  inheritai 
■  this  case,  either  hj  his  own  positive  act,  or  I 

KiMiiA  neglect-  If,  indeed,  the  landlord  had  known  of 
MooB*  windows  having  been  put  out,  and  had  acquiesced 
for  twenty  years,  that  would  have  bound  him.'* 
Kams,  J.  That  remark  would  equally  apply  to  a 
assenting  to  a  right  of  way,  or  to  an  obstruction 
right  of  way.]  No  doubt  it  would.  \WilliarMt  J 
Baxter  v.  Taylor  (a),  it  was  held  that  a  rever 
cannot  maintain  an  action  on  the  case  against  a  sti 
for  merely  entering  upon  his  land  held  by  a  tena 
lease,  though  the  entry  be  made  in  the  exercise 
alleged  right  of  way, — such  an  act,  during  the  tei 
not  being  necessarily  injurious  to  the  reversion.] 
ground  upon  which  the  decision  in  that  case  proci 
was,  that  the  acts  complained  of,  would  not  be  evi 
{(gainst  the  reversioner  in  support  of  a  claim  of  rig 
the  trespasser*  The  question  now  before  the 
is  of  a  totally  different  character.  [Williams^  J.  ] 
report  of  that  case  in  1  Nev.  &  Man.  1 1.,  Parke, 
made  to  say,  — "  My  notion  is,  that  there  mi 
some  destruction  of  the  land,  to  enable  the  rever 
to  maintain  this  action.  No  case  has  ever  gone 
as  to  constitute  a  simple  trespass,  like  this,  an  inji 
the  reversion.'*  Maule^  J.  My  brother  Parke  do 
say  that  it  would  not  be  evidence,  if  the  party  cl 
a  right  of  way,  and  meant  to  assert  it.]  In  Dob 
B  lackmore  (b)f  there  was  no  permanent  injury  1 
reversion ;  and  the  jury  negatived  actual  da 
[iJfawfe,  J.  To  entitle  the  reversioner  to  maintai 
action,  must  not  the  two  things  concur,  viz.  an  i 
of  such  a  nature  as  will  be  presumed  to  be  permi 
and  the  fact  of  its  being  evidence  against  him 


(a)  4  B.  6i  Ad.  72.,  1  N.  S{        {b)  9  Q.  B.  991. 
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elum  of  right?    Will  the  circumstance  of  its  being 
evidence  against  him  alone  suffice  ?    It  is  clear  that  no 
action  by  the  reversioner  can  be  founded  upon  an  act 
done,  during  the  continuance  of  the  lease,  by  the  permis- 
sion of  the  tenant,  (a)    Here,  the  declaration  avers  the 
obstruction  to  be  of  such  a  nature  as  to  be  an  injury  to 
the  reversion.    That  is  clearly  the  only  way  in  which 
it  can  be  sustained.]    In  no  case  has  the  right  to  main- 
tain the  action  been  put  upon  the  ground  that  some- 
thing had  been  done  to  the  land  itself.    In  Shadwell  v« 
Hutchinson^  Lord  Tenterden  puts  it  on  the  ground  of 
loss  of  evidence  of  the  right.    In  Hopwood  v.  Scho^ 
field  {b\  Pattesony  3.y  —  who  was  one  of  the  judges 
who  concurred  in  the  decision  of  Baxter  v.  Taylor j  — 
says :  "  I  do  not  say  that  a  right  of  way  may  not  be 
obstructed  under  such  circumstances  as  would  entitle 
the  reversioner  to  an  action  on  the  case  :  but  Jackson  v* 
J^eshed  (c),  and  all  the  authorities,  shew  that  he  can 
only  sue  for  a  permanent  injury  to  the  object  of  his 
reversionary  interest.    How  can  that  injury  be  called 
permanent,  which,  it  is  in  evidence,  can  be  redressed  in 
a  few  days  ?    If,  indeed,  there  had  been  any  obstruc- 
tion operating  in  denial  of  the  right,  it  might  have  been 
^flTerent.''    Here,  the  declaration  contains  both  the 
legations,  one  or  other  of  which  was  held  in  Jack-- 
<on  V.  Pesked  to  be  necessary  to  make  the  declaration 
good :  it  avers  that  the  obstruction  is  of  a  permanent 
^lature,  and  that  the  plaintiff  is  injured  by  the  con- 
sequent diminution  in  value  of  his  reversionary  estate. 
In  Alston  y.  Scales  (d),  a  surveyor  of  highways  was 
hdd  liable  in  case  at  the  suit  of  a  reversioner,  for  sub- 
traction of  a  portion  of  his  bank  by  the  road  side, 

(a)  Qtuere,  where  the  ten&nt        (c)  I  M.    Selw.  234?. 
«f  a  house  is  passive  while  a        (rf)  9  £ingh.  3.,  2  M,  Sf 
,     stranger  pulls  it  down.  ScoU,  5. 

(6)  2  Jf.^i?o6.34. 
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I860.  although  the  occupying  tenant,  who  was  called  as  a 
witness,  stated  that  the  property  was  improved  by  what 
the  surveyor  had  done. 


KlDGILL 
V, 
MoOB. 


Whatehy  and  Piffffott,  in  support  of  the  rale.  To 
entitle  the  plaintiff  to  maintain  this  action^  he  must 
shew  that  his  reversion  has  been  injured,  and  that  the , 
injury  is  of  a  permanent  character.    It  is  not  alleged.^^^ 
here  that  the  gate  was  erected  by  the  defendant;  bu!^ 
merely,  that,  being  there,  he  locked  it    It  is  perfeotlj^^^ 
consistent  with  that  statement,  that  the  defendan.i^,^ 
locked  the  gate  with  the  assent  of  the  tenant^  and  thr^^ 
each  had  a  key.    {^Cresswell^  J.    There  is  an  avennecrrrj^ 
here  that  the  obstruction  was  permanent,  and  an  inju^^ 
to  the  reversion :  it  must  be  assumed  that  the  jndf^^ 
would  have  told  the  jury  that  such  a  deolaration  woi^J^ 
not  be  proved  by  the  state  of  facts  you  rnggprn^J 
The  court  will  intend  nothing  which  is  not  stated 

Nothing  can  be  supplied  beyond  that  of  which  proof 
is  necessarily  involved  in  the  proof  of  what  is  allsged: 
per  Lord  Denman,  in  Davis  v.  Black*  (a)  The 
tinction  which  will  be  found  to  pervade  all  the  < 
is,  whether  the  obstruction  is  in  its  nature  permanent 
not.  l^Williams,  J.  What  do  you  mean  by  pemuulexit?] 
The  erection  of  a  wall,  as  in  Jesser  v.  Giffardf  would  1 
a  permanent  obstruction :  or  the  building  a  house  acroM^ 
the  way.    In  Baxter  v.  Taylor^  Taunton,  J«,  Sttd: 

The  action  is  by  a  reversioner  against  a  mere  strangv, 
and  a  very  different  rule  is  applicable  to  an  action  on  -^^^ 
the  case  in  the  nature  of  waste  brought  by  a  landlord 
against  his  tenant,  and  to  an  action  for  an  injury  to  the 
reversion  against  a  stranger.    Jackson  v.  Pesked  Amn,4 
that,  if  a  plaintiff  declare  as  reversioner  for  an  mjwry^^^ 
done  to  his  reversion,  the  declaration  must  allege  it  tc^'^^^ 
have  been  done  to  the  damage  of  his  reversion,  or  mum^-^ 
(a)  1  Q.  B.900.  911. 
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state  an  injury  of  such  a  permanent  nature  as  to  be 
necessarilj  prejudicial  thereto."  In  the  same  case^ 
PattesoHf  J.f  says:  '^To  entitle  a  reversioner  to  main* 
tain  an  action  on  the  case  against  a  stranger^  he 
must  allege  in  his  count,  and  prove  at  the  trial,  an 
actual  injury  to  his  reversionary  interest  It  is  said 
that  this  action  is  maintainable,  because  the  plaintiff's 
title  may  be  prejudiced  by  a  trespass  committed  under 
a  claim  of  right:  but  then,  for  such  an  injury,  the 
action  must  be  brought  in  the  name  of  the  tenant,  who 
IB  the  person  in  the  actual  possession  of  th6  land."  (a) 
And  Parke,  J.,  adds :  To  entitle  the  plaintiff  to 
Tir^A;nfa>.m  this  actiou,  it  was  necessary  for  him  to  allege, 
«nd  prove,  that  the  act  complained  of  was  injurious  to  , 
ills  reversionary  interest,  or  that  it  should  appear  to  be 
of  such  a  permanent  nature  as  to  be  necessarily  in- 
jurious. A  simple  trespass,  even  accompanied  with  a 
claim  of  right,  is  not  necessarily  injurious  to  the  rever- 
sionary estate :  and  what  Lord  Tenterden  said  in  Young 
V.  Spencer  must  be  construed  with  reference  to  the 
subject-matter  then  under  consideration,  —  an  action  on 
the  case  in  the  nature  of  waste,  by  a  reversioner  against 
liis  tenant."  The  ruling  of  the  same  learned  judge  in 
Hopwood  V.  Schqfield  was  to  the  same  effect.  Dobson 
If.  Blackmore  is  precisely  in  point:  there,  a  count 
stating  the  plaintiff  to  be  reversioner  of  premises, 
occupied  by  his  tenants,  and  abutting  on  a  public  navi- 
gable river,  and  that  the  plaintiff  and  all  the  liege 
subjects  of  the  Queen  were  accustomed  of  right  to  have 
firee  navigation  and  passage  on  the  river,  for  boats,  &c., 
and  that  the  plaintiff  was  accustomed  of  right  to  have, 
for  the  enjoyment  of  the  premises  by  his  tenants,  free 
use  and  navigation  of  that  part  of  the  river  near  to  the 
same,  and  free  passage  for  all  persons  in  boats  to 

(a)  Qiusre^  as  to  redress  for     being  wholly  dependant  on  will 
in  injury  to  reversioner's  title,     of  tenant. 
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1850,      approach  the  same^  and  pass  to  the  premises  from  the 

  river,  and  unload  the  boats  on  the  premises,  without 

^iTOiLL     obstruction,  but  that  the  defendant  fixed  barges,  planks. 
Moor.      &c.,  in  the  part  of  the  river  near  the  premises,  and 
thereby  obstructed  the  use  and  navigation  of  that  part, 
and  hindered  persons  from  passing  to  the  premises  from 
the  river,  and  hindered  the  unloading  of  boats  on  the 
premises,  and  by  means  thereof  the  plaintiff  was  in- 
jured in  his  reversionary  interest,  —  was  held  bad,  ia 
arrest  of  judgment,  as  not  shewing  a  damage  to  the 
reversionary  interest,  (a)   Lord  Denmatiy  in  giving  the 
judgment  of  the  court,  there  says :  "  The  objection  to 
the  six  counts,  was,  that  the  imlawful  act  charged  does 
not,  per  se^  import  any  damage  to  the  plaintiff's  rever- 
sionary interest.    The  tenant  in  possession  is  abridged 
of  his  rights  by  the  stoppage  of  a  public  road,  and  may 
suffer  damage  from  it.    But  the  landlord,  who  is  out  ol 
possession,  is  in  nowise  damnified  by  his  tenant's  being 
prevented  from  enjoying  his  house  in  so  ample  a  man* 
ner  as  he  might  otherwise  have  done.    Each  of  th< 
counts  in  question  would  be  established  by  evidence 
proving  that  the  defendant  had,  on  two  different  day^ 
placed  a  bar  across  the  road  for  five  minutes  only.  In 
Baxter  v.  Taylor^  a  greater  obstruction  was  held  to 
give  a  reversioner  no  cause  of  action.    Even  a  more 
permanent  nuisance  may  not  continue  till  the  end  of 
the  lease,  when  the  plaintiff's  right  of  possession  would 
accrue,  but  might  in  the  meantime  be  abated  by  one  of 
the  public,  or  by  the  sheriff,  on  indictment."  [WW- 
liamsy  J.    In  the  case  of  The  Provost  and  Scholars  of 
QueerCs  College^  Oxford,  v.  HaUett(b\  it  was  held  that 
an  action  on  the  case  for  an  injury  to  the  inheritance, 
lies  by  the  reversioner,  pending  the  term,  against  the 
tenant,  for  inclosing  and  cultivating  waste  land  included 

(a)  And  see  Ro9e  Y.  Groves,        (b)  \^  East,  ^Sg. 
5  M.  4*  G.  6l3.,  6  Scott,  N.  R. 
645. 
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n  the  demise^  and  for  continuing  the  grievance.    And  1850. 

Grascy  J.,  said:  "Acts  of  this  kind  have  been  held   

over  and  over  again  to  be  a  present  injury  to  the  Kidoili 
estate  of  the  reversioner."]    There  is  a  marked  dis-  Moon, 
tinction  between  the  case  which  Lord  Ellenborough 
-tliere  puts,  of  the  building  of  a  wall,  —  Jesser  v. 
Giffordy  —  and  the  present  case.    So,  in  Tucker  v. 
JPfewman,  that  which  the  defendant  did,  was,  in  itself, 
stB  Patteson^  J.,  observes,  something  lasting.    That  is  the 
distinction  which  runs  through  all  the  cases.  {^Maule^  J. 
You  must  shew  that  that  which  is  charged  here,  could 
not  possibly  be  an  injury  to  the  reversion.    It  must  be 
t&ken  that  the  court  of  Queen's  Bench  decided,  in 
JOobson  V.  Blackmore,  that  proving  the  declaration  in 
any  way  would  shew  no  cause  of  action.    The  action 
there  was,  for  obstructing  a  public  way.    It  was  neces- 
sary, therefore,  to  shew  some  particular  injury.  For 
ajiything  that  appears,  there  could  have  been  no  par- 
ticular injury.]    It  has  been  said  that  the  continuance 
of  this  gate  for  twenty  years  might  conclude  the 
plaintiff.    That,  however,  is  not  so ;  for,  there  could  be 
enjoyment    as  of  right,"  as  against  the  reversioner, 
So  long  as  the  land  was  in  the  hands  of  the  tenant : 
bright  v.  Walker,  {a)    Parke^  B.,  in  delivering  the 
judgment  in  that  case,  says :  "  In  order  to  establish  a 
^ght  of  way,  and  to  bring  the  case  within  this  sec- 
tion {b)y  it  must  be  proved  that  the  claimant  has 
Enjoyed  it  for  the  full  period  of  twenty  years,  and  that 
l^e  has  done  so  ^  as  of  right,'  for,  that  is  the  form  in 
'^hich  by  section  5.  such  a  claim  must  be  pleaded: 
^nd  the  like  evidence  would  have  been  required  before 
t-hc  statute,  to  prove  a  claim  by  prescription  or  non- 
existing  grant.    Therefore,  if  the  way  shall  appear  to 
^ve  been  enjoyed  by  the  claimant,  not  openly,  and  in 


(a)  1  C.  3f.  ^'  1?.  21 1.  219.        (6)  2    3  fT.  4.  c.  71.  *.  2. 
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the  manner  that  a  person  rightftilly  entitled  would  have 
used  it>  but  by  stealthy  as  a  trespasser  would  have  donei 
—  if  he  shall  have  occasionally  asked  the  permimon  of 
the  occupier  of  the  land,  — no  title  could  be  acquired, 
because  it  was  not  enjoyed  '  as  of  right*'  ^ 

Mauls,  J.  I  think  the  declaration  in  this  case,—  - 
which  is  objected  to  after  trial  and  a  verdict  for  theQ 
plaintiff,  and  which  alleges  that  the  defendant  wrong — . 
fully  and  unjustly  locked,  chained,  and  fastened  a  oertaizsi 
gate  in  and  across  a  certain  way,  and  wrongfully  ante 
injuriously  kept  and  continued  the  same  so  locked 
chained,  and  fastened,  and  so  obstructed  the  wa^ii^ 
whereby  the  plaintiff  was  injured  in  his  rrTfirninnni^ 
right  and  interest,  —  states  a  cause  of  action  whi«i^ 
entitles  the  plaintiff  to  damages ;  and  that  we  runr^ 
arrest  the  judgment    It  may  have  been  that  no 
dence  was  given  at  the  trial,  of  any  such  obstmotioi^ 
could  be  a  permanent  injury  to  the  plaintiff's  revBOmmnu 
That  might  have  been  ground  for  a  nonsuit,  or  a  vertlib^ 
for  the  defendant :  but  it  was  not  so  put  at  the  truL 
The  only  question,  therefore,  for  our  consideration^  ig, 
whether  the  plaintiff's  reversionary  interest  m^ht  be 
injured  by  the  acts  alleged  in  this  declaration  to  have 
been  done  by  the  defendant    It  appears  to  me  that  it 
might.    It  is  not  denied  that  the  erection  of  a  wall 
across  the  way, —  assuming,  of  course,  that  there  was 
no  contract  as  between  the  tenant  of  the  land  and  the 
defendant,  —  would  be  an  injury  to  the  revereioD, 
although  such  wall  might  be  pulled  down  before  the 
plaintiff  became  entitled  to  the  actual  possession  of  the 
land :  and  I  cannot  doubt  that  there  might  be  aoch  a 
locking  and  chaining  of  a  gate  as  would  amount  to  as 
permanent  an  injury  to  the  plaintiff's  reveruonary 
interest  as  the  building  of  a  wall.    The  meaning  of  the 
allegation,  that»  by  means  of  the  premises,  the  phuntiff 


1850. 
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was  greatly  injured  in  his  reversionary  estate  and  interest) 
is  not  that  the  injury  follows  as  a  consequence  of  law 
from  what  is  previously  stated^  —  like  an  allegation  that 
J*  S.  was  seised  in  fee,  and  that  he  died  so  seised, 
whereby  J.  jT.,  his  son  and  heir-at-law,  became  entitled: 
but  it  is  an  allegation  of  a  matter  of  fact,  as  was  lately 
held  in  this  court,  in  the  case  of  Brown  v.  Mallett  (a)y 
which  is  for  the  jury  to  find,  or  not,  according  to  the 
evidence.  I  therefore  think,  upon  the  whole,  that  the 
declaration  is  sufficient. 

Cbssswxll,  J.  I  have  entertained  a  good  deal  of 
doubt  during  the  progress  of  the  argument :  but  I  con- 
cur in  the  judgment  which  has  been  pronounced  by  my 
brother  Maule.    Jackson  v.  Pesked  decides  that  a  de- 
dantion  of  this  sort  is  insufficient  unless  it  contain  an 
aTcrment  that  the  acts  charged  injured  the  plaintiff^s 
reversionary  interest.    That  case,  however,  impliedly 
JBoognises  the  validity  of  a  declaration  which  contains 
s&oh  an  averment,  and  states  facts  which  may  or  mny 
Hot  amount  to  such  injury  of  the  reversion.    Here,  the 
declaration  alleges  certain  things  to  have  been  done  by 
the  defendant,  so  as  to  occasion  injury  to  the  plaintiff's 
t>eTer8ionary  interest.    I  agree  with  my  brother  Mauh 
tliat  that  is  an  allegation  of  fact,  and  that  we  must  take 
it  to  have  been  proved,  if  the  facts  stated  could  so 
operate.    It  is  impossible  to  say  that  a  gate  may  not  be 
8o  fastened  as  to  enure  as  an  injury  to  the  reversion. 

Wil-LIAMS,  J.  I  am  of  the  same  opinion.  If  in 
point  of  fact  the  obstruction  complained  of  took  place 
under  such  circumstances  as  not  to  occasion  any  per- 
manent injury  to  the  plaintiff's  reversion,  the  judge 
ought  to  have  directed  the  jury  to  find  for  the  defendant. 
The  learned  judge,  however,  did  not  so  direct  the  jury : 
and  no  complaint  is  made  on  that  score.   We  must, 

(o)  Ante,Vo\.\.  p.  599. 
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1850.      therefore  assume  such  a  state  of  facts  to  have  been 

  proved  as  might  exist  consistently  with  what  is  charged 

KinoiLL         ^j^jg  declaration  as  being  an  injury  to  the  plaintiff's  ^ 
Moor.      reversion.    There  is  clearly  no  ground  for  arresting  tho^ 
judgment. 

Kule  discharged. 


Fa.  25. 


Barnewall,  One  of  the  Registered  Public  OQB.- 
cers  of  The  Commercial  Bank  of  London, 
Sutherland,  Connell,  Mitchell,  and  Ddfb-^ 


1848,  in  the  name  of  John  Taylor,  one  of  the 
gistered  public  officers  of  the  Commercial  Bank  o/ 
London.  J udgment  by  default  was  signed  agwist  ibtc 
defendant  Duff,  The  other  defendants,  Sutlierlane^, 
Connelly  and  Mitchell,  having  pleaded  several  ple»^ 
issues  were  joined  thereon  on  the  9th  of  July,  184^^ 
and  notice  of  trial,  and  of  the  assessment  of  damaged 
against  Duff,  was  given  for  the  then  next  Swrre^ 


A.y  who  sued  HP  HIS  action  was  commenced  on  the  12th  of  December^ 

as  public  •   r_T.„      .  7_„  —  _i» 

officer  of 
a  banking 
company 
under  the 
statutes 
7  G.  4.  c.  46, 
and  7  &  8 
Vict.  c.  115. 
died  after 
issue  joined. 
The  nisi 
prius  record 

was  made  up  from  ihe  plea-roll,  as  though  A.  was  alive.  The  venire  bad  beem 
awarded  accordingly  as  between  A*  and  the  defendants,  and  no  entry  was  mader 
on  the  plea-roll,  of  the  death  of  A,,  or  of  the  appointment  of  another  public 
officer.  After  the  nisi  prius  record  was  so  made  up,  a  memorandum  was  entered 
upon  it,  stating  the  fact  of  the  death  of  A,,  and  that  B,,  another  public  officer  of 
the  co-partnership,  had  been  appointed  to  continue  the  proceediDgs ;  but  this 
was  not  stated  by  way  of  suggestion  to  the  court,*  nor  was  it  followed  by  any 
statement  of  confession  by  the  defendants,  or  a  nient  dedire :  and,  after  sn^ 
entry  had  been  made,  the  cause  was  entered  for  trial  as  v.  (the  defendants)," 
and  was  tried  by  the  jury  returned  on  the  venire  in  the  cause  of  A.  v.  (the 
defendants)."  Three  of  the  defendants  appeared  at  the  trial,  under  protest ;  the 
fourth  had  suffered  judgment  by  default:  and  a  verdict  was  found  for  the 
plaintiff:  — 

Held,  that  the  entry  so  made  upon  the  nisi  prius  record,  was  irregular,  and  did 
not  authorise  the  trial  in  the  name  of  B.  as  plaintiff*. 

Q^<Bre,  whether  a  formal  suggestion  of  the  death  of  A.  would  hare  been 
traversable  ? 


Barnewall 
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assises.  On  the  18th  of  July,  Taylor  died   The  com-  1850. 
mission  day  of  the  Surrey  assises  was  Monday,  the  6  th 
of  August    On  the  evening  of  that  day,  the  following 
notice  was  served  at  the  office  of  the  defendant's  at-  Sutherland. 
tomey :  — 

In  the  Common  Pleas. 

Between  John  Taylor ^  one  of  the  registered 
public  officers  of  the  Commercial  Bank  of 
Landony  and  John  William  Sutherland,  John 
Connell,  John  Mitchell,  and  Adam  Duff. 
"  We  do  hereby*  give  you  notice  that  the  above- 
^nied  plaintiff,  John  Taylor,  has  died  since  the  issues 
'^ere  joined  in  this  cause,  and  that  the  said  action  will 
^  continued  in  the  name  of  Thomas  Barnewall,  an- 
other of  the  registered  public  officers  of  the  said  Com- 
'^^ercial  Bank  of  London,  pursuant  to  the  statute  in  that 
^^^se  made  and  provided ;  and  that  the  said  cause  will 
^«   taken  down  to  trial,   and  entered  accordingly. 
I^ated,  &c. 

"  Amory  &  Co. 

"  Plaintiff's  attorneys." 

The  defendants'  attorney  had,  before  the  receipt  of 
^he  above  notice,  sent  his  managing  clerk  to  Croydon 
Watch  the  entry  of  the  cause,  and  to  attend  the  trial ; 
^^d,  on  receiving  the  notice,  he  proceeded  to  Croydon, 
^here  he  arrived  between  12  and  1  o'clock  on  the  7  th 
August,  when  he  was  informed  by  his  clerk  that  the 
^Use  had  been  entered  for  trial  in  the  name  of  Thomas 
^^rnewall,  and  that  a  suggestion  to  the  following  effect 
been  entered  on  the  nisi  prius  record :  — 


Before  which  last-mentioned  day,  and  after  the  Suggestion, 
sj^id  10th  of  July,  to  wit,  on  the  18th  of  July,  1849, 
^l^e  said  John  Taylor  departed  this  life,  being  until  and 
J^t  the  time  of  his  death  such  registered  public  officer 
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1850,      as  aforesaid;  whereupon,  according  to  the  first-men- 
tioned  act  of  parliament  (a),  as  the  same  hath  boen^ 
BAnnnwAht  extended  by  the  act  of  parliament  secondly  aboTV^ 
SuTHBRiiANn.  mentioned  (6),  as  in  the  declaration  in  this  cause  mm^ 
tioned,  one  Thomas  Barnewall^  then  being,  and  thenoe^ 
forth  hitherto  and  still  being,  one  of  the  x^gistere^ 
public  officers  of  the  said  Commercial  Bank  of  Landoj^ 
was  and  is  duly  appointed  in  the  room  and  place  of  ttc:- 
said  John  Taylor,  deceased,  further  to  continue,  pr^ 
secute,  and  carry  on  the  said  action ;  and  thereupon  a:^^ 
thereby,  and  according  to  the  law  in  that  behalf, 
said  suit  so  commenced  by  the  siud  John  Taylor 
aforesaid  is  further  continued,  prosecuted,  and  cmied 
on  by  the  said  Thomas  Bamewall  for  and  on  behalf  of 
the  said  co-partnership.    Therefore,**  &c 

The  defendants'  attorney,  having  obtained  a  oopjr 
of  this  suggestion,  caused  the  same  to  be  laid  before 
the  counsel  retdned  on  the  part  of  the  defendants 
Sutherland,  Connelly  and  Mitchell,  to  advise  them  as  to 
pleading  thereto.  Counsel  advised  that  the  suggestion 
should  be  pleaded  to ;  but,  inasmuch  as  the  eight  days 
allowed,  by  the  practice  of  the  court,  to  the  defendants 
to  plead,  would  expire  after  the  10th  of  Augtut,  they 
recommended  the  defendants  to  appear  at  the  trial 
under  protest,  and  to  apply  to  have  the  trial  postponed) 
in  order  that  the  defendants  might  have  the  opportunity 
of  pleading  to  the  said  suggestion. 

The  cause  came  on  for  trial  before  Pollock,  C.  J«» 
and  a  common  jury  sununoned  in  a  cause  wherein  the 
said  John  Taylor  was  the  plaintiff,  and  the  aboye- 
named  Sutherland,  Connell,  Mitchell,  and  Duff  were 
defendants,  on  the  18th  of  August,  1849. 

Before  the  jury  were  sworn,  the  defendants  Suthgr* 
land,  Connell,  and  Mitchell,  by  their  counsel,  appeared 

(a)  1  O.^c.  46.  (h)  7^B  Vict.  c.  IIS. 
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wd  olgeoted  to  the  trial  of  the  cause,  by  reaaon  of  the  1860« 

abatement  in  oonseqnence  of  the  death  of  Taylor,  and   

tJtiSLt  the  defendants  had  no  opportunity  of  pleading  to 

suggestion  so  entered  on  the  nisi  prius  record  as  SvnmHbAini. 
^oresud;  and  also  that  the  jury  summoned  to  try  the 
oauee  had  no  authority  to  try  a  cause  wherein  Thomas 
^ameuHtn  was  the  plidnti£  After  hearing  counsel  on 
-the  part  of  the  plaintiff,  in  reply  to  the  siud  objections, 
-the  lard  chief  baron  said  that  the  better  course  would 
be  to  try  the  cause,  and  for  the  defendants  to  appear 

under  protest ;  and  he  ordered  the  jury  to  be  sworn ; 

And  the  jury  were  sworn  accordingly;  and  a  verdict 

was  found  for  the  plaintiff,  subject  to  an  application  to 

the  court 

Upon  an  affidavit  of  the  above  facts,  and  also  stating, 
tibat,  according  to  the  practice  of  this  court,  jury-process 
oould  not  be  issued  until  a  few  days  before  the  com- 
misnon-day,  and  that  the  deponent  believed  that  the 
jury-process  in  this  cause  was  issued  after  the  death 
of  TVg^for, 

Russell  Gumeyy  in  Michaelmas  term  last,  moved  to 
^Bter  a  verdict  for  the  defendants,  or  for  a  new  trial. 
The  defendants  were  clearly  entitied  to  an  opportunity 
of  traversing  the  suggestion :  it  might  be  a  matter  of 
^J^portance  to  them  in  respect  of  costs.    In  Brocas 
The  City  of  London  (a),  it  is  said  by  the  court, — 
It  was  settled  in  Sir  Peter  Delme'a  case,  and  has 
^ways  been  the  course  of  the  court,  that,  when  either 
P«rty  will  suggest  any  special  matter  about  awarding 
"ttie  venire  out  of  the  common  course,  a  copy  must  be 
Siven  to  the  opposite  party,  and  they  must  have  a 
^^asonable  time  to  consider  it,  before  you  enter  a  Jiieitt 
^edire.^^  Here,  the  whole  proceeding  would  be  a  nullity 


(a)  1  Strcu  235. 
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1850*      without  a  suggestion;  and  an  indictment  for  peijaiy^ 

  could  not  be  sustained  for  any  false  evidence  given  om 

Barnewall  the  trial :  The  King  v.  Colun.  {a)    In  Bartlett  v.  Pent-^ 
SuTHEBLAKD.        ip)^       ^^^^  dowu  as  a  general  rule,  that,  wherevev 
by  the  provision  of  an  act  of  parliament,  a  person  no^ 
a  party  to  the  record,  is  to  be  affected  by  a  jndgmenK 
or  where  the  judgment  is  to  be  such  as  would  not 
ordinarily  warranted  by  the  previous  proceedings  c::; 
the  record,  the  proper  course  is,  to  enter  a  suggesti^ 
on  the  roll ;  so  that  the  party  to  be  affected  may  den^:^ 
if  the  plaintiff  do  not  set  forth  facts  to  bring  the 
within  the  act  of  parliament,  or  that  he  may  trav^^ 
those  facts  if  untinie.   The  case  of  WaUon  v*  QuiUer-^^^ 
clearly  establishes  that  such  a  suggestion  may  be  tm. 
versed ;    notwithstanding   the    doubt  suggested 
Maule,  J.,  in  Bartholomew  v.  Carter  (d)y  where  tb$t 
learned  judge  observes  that    no  instance  can  be  foimd 
in  the  whole  history  of  the  law,  of  a  suggestion 
traversed.    [Maule^  J.    It  certainly  is  somewhat  no- 
gular  that  no  instance  of  a  trial  of  a  traverse  of  a  sag* 
gestion  is  to  be  met  with,  although  it  has  so  repeatedly 
been  said  that  it  is  traversable.] 

The  9th  section  of  the  7  G.  4.  c.  47.,  the  act  for  the 
regulation  of  banking  co-partnerships,  enacts  that  idl 
actions  and  suits,  &c.,  and  all  other  proceedings  at  htr 
or  in  equity,  to  be  commenced  or  instituted  for  or 
on  behalf  of  any  such  co-partnei*ship  against  any  pemn 
or  persons,  shall  be  commenced,  instituted,  and  pro- 
secuted in  the  name  of  one  of  the  public  officers  for 
the  time  being  of  such  co-partnership  as  the  nomioal 
plaintiff  for  and  on  behalf  of  the  co-partnership;  and 
that  the  death,  resignation,  removal,  or  any  act  of  such 

(a)  1  Stark,  N.  P.C.5U.         (d)  5  Scott,  N.  R.  501.; 

(6)  1  B,  &i  Ad.  704.  S.  C.  4  M.  S;  G.  6l  2. 
(c)  1  M.  Si  W.  760.,  1  JD.  Si 
L.  244. 
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pul>lic  officer,  shall  not  abate  or  prejudice  any  such  1850. 
action,  suit,  or  other  proceeding  commenced  against  — — 
or  by  and  on  behalf  of  such  co-partnership,  but  the  ^^^^^^^^^ 
same  may  be  continued,  prosecuted,  and  carried  on  in  Sutherland. 
the  name  of  any  other  of  the  public  officers  of  such  co- 
partnership for  the  time  being.  By  a  subsequent  act, 
7  &  8  VicL  c.  113.  s.  1.,  it  is  provided  that  no  joint- 
stock  bank  established  after  the  6th  of  May,  1844, 
sViall  carry  on  business,  unless  by  letters-patent  under 
"that  act  And  the  47th  section  enacts,  "  that,  after  the 
passing  of  this  act,  every  company  of  more  than  six 
persons  established  on  the  said  6th  of  May,  for  the  pur- 
pose of  carrying  on  the  said  trade  or  business  of  bankers 
within  the  distance  of  sixty-five  miles  from  London, 
and  not  within  the  provisions  of  this  act,  shall  have  the 
aame  powers  and  privileges  of  suing  and  being  sued  in 
the  name  of  any  one  of  the  public  officers  of  such  co- 
partnership as  the  nominal  plaintiff,  petitioner,  or  de- 
fendant,  on  behalf  of  such  co-partnership."  There  is 
no  provision  in  that  section  that  actions  shall  not  abate 
hy  the  death  of  the  public  officer.  [3faule,  J.  They 
vC'ould  not  have  all  the  power  of  suing,  unless  they 
could  carry  on  the  proceeding  in  the  name  of  a  sur- 
viving public  officer.  The  two  acts  are  to  be  construed 
as  being  in  pari  materia,'] 

The  declaration  states  that  the  plaintiff  sues  as  public 
o65cer  according  to  the  7  G.  4.  c,  46.,  as  extended  by 
the  7  &  8  Vict.  c.  1 1 3. ;  and  that  is  traversed.  The 
f^uestion  is,  wliether  the  plaintiff  is  not  suing  under 
tl^e  latter  act  only :  and,  if  he  is,  the  declaration  is  bad, 
for  not  shewing  that  the  co-partnership  was  an  existing 
co-partnership  on  the  day  named  in  the  act,  the  6th  of 
^fay,  1844.    The  former  act  applies  only  to  companies 
<*tinying  on  the  business  of  bankers  more  than  sixty- 
five  miles  from  London.    \_Maulc,  J.    Can  there  be  a 
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1860.      doubt  that  the  company  are  suing  under  the  latter  act? 

  There  is  nothing  in  that  point.] 

A  rule  nisi  having  been  granted  upon  the  first  point,^ 

SUTHBBLAND* 

Channell,  Seqt.,  and  Peacock^  in  the  last  term,  shewei^ 
cause.  Assuming  that  the  last  day  for  pleading  wi^^ 
the  10th  of  Augusty  the  defendants  had  still  three  da]^^ 
during  which  they  might  have  traversed  the  suggestio"^--^ 
if  traversable.  But  the  defendants  are  under  a  m^^^ 
impression  with  respect  to  the  2  W.  4.  c.  39.  *.  1 1.,  wh%^^ 
only  applies  to  pleadings  before  issue  joined, — otU.^^ 
wise  pleas  puis  darrein  continuance  would  be  predud^^/; 
the  defendants,  therefore,  had  ample  time  before  the 
day  of  trial,  to  tender  a  traverse. 

But  it  is  submitted  that  the  fact  here  suggested  ira« 
not  traversable  at  all.  It  was  not  necessary  to  suggest 
Taylor^  death  until  the  judgment- roll  was  made  up: 
TYrfcfs  Practice,  9th  edit.,  p.  1119. ;  Benn  d,.  Lw>m 
V.  Farr.  (a)  There,  "  after  issue  joined,  and  before  the 
day  of  nisi  prius,  one  of  the  defendants  died :  the  pbdn- 
tiff  sued  out  a  venire  facias  between  himself  and  the 
surviving  defendant,  and  made  the  jurata  at  the  foot  of 
the  record  of  nisi  prius,  agreeable  thereto.  Verdict  for 
plaintiff.  Objected  at  the  trial,  that  the  death  of  the 
deceased  defendant  ought  to  have  been  suggested  on  the 
nisi  prius  record,  and  thereupon  an  award  of  a  vmre 
facias  between  the  plaintiff  and  the  surviving  defendant. 
Point  reserved  was  now  argued ;  and  thereupon  the 
plaintiff  produced  the  roll  in  court,  whereon  the  sug- 
gestion and  award  of  the  venire  faciaSj  as  above,  were 
entered ;  which  the  court  held  to  be  sufficient"  The 
question  arose  in  Webb  v.  Taylor  (i),  where  a  defendant 
gave  a  cognovit  actioyiem  in  a  suit  by  a  public  officer 


(a)  Barnes,  46'p.  ;  Farr  v.  (h)  1  D.  L.  676. 
Denn,  1  Burr.  363. 
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nnder  the  7  G.  4.  c.  46.,  and,  before  judgment  was  1850. 

entered,  the  nominal  plaintiff  was  removed  from  his   

office,  but  the  name  of  the  plaintiff  on  the  record  was  Babi«wau. 
not  altered,  and  judgment  was  signed  in  the  name  of  Sdthbelakd. 
such  plaintiff,  and  the  defendant  having  been  arrested 
on  a  ea.  so.  issued  upon  the  judgment,  the  court  allowed 
the  record  and  writ  to  be  amended,  upon  the  application 
of  the  banking  company,  who  were  the  real  plaintiffs, 
l)y  the  insertion  of  the  name  of  the  new  public  officer, 
^une  pro  tunc,  and  refused  to  set  aside  the  judgment 
on  the  ground  of  the  irregularity.    It  never  was  in- 
tended that  a  matter  of  mere  form  like  this  should  be 
traversed.    It  is  very  different  from  the  matters  sug- 
gested in  Bartlett  v.  Pentland  and  the  cases  which  fol- 
lowed, it,  and  Watson  v.  Quilter:  those  were  matters 
of  substance.    [Maule^  J.    You  cannot  introduce  new 
parties  upon  the  record  without  a  suggestion.]  That 
may  be ;  but  there  is  no  case  to  shew  that  the  fact 
need  be  suggested  upon  the  nisi  prius  record.  Suppose 
a  suggestion  were  entered,  that  the  pbuntiff  had  been 
<5mted  a  baronet  after  the  commencement  of  the  action, 
Would  that  have  been  traversable  ? 

Gurjiey  and  Ogle^  in  support  of  the  rule.    The  jniy 
^ere  summoned  to  try  a  cause  of  Taylor  v.  Sufherlaml, 
the  cause  tried  was  Barnewall  v.  Siitherlajid.  This 
^as  a  clear  irregularity,  and  one  by  which  the  defend- 
^ts  might  be  prejudiced  in  respect  of  costs.  There 
^  numerous  cases  to  shew,  that,  wherever  it  becomes 
Necessary  to  shew  upon  the  record  au  excuse  for  de- 
nting from  the  customary  course  of  proceedings,  it 
niust  be  done  by  some  act  of  the  court,  or  by  a  sug- 
gestion, which  the  other  side  must  have  an  opportunity 
t>f  traversing  or  demurring  to.   In  Fennoir  v.  Bract  (f/), 

(a)  1  Salk.DVZ,  .'r:9.,  1  Ty^rd  Raym.  244. 
C  C  2 
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1850,  judgment  was  obtained  in  trespass  against  four,  wli'> 
"  brought  error,  and  afterwards  one  of  them  died:  it 

was  held  that  the  plaintiff  could  not  sue  out  execution 
Sutherland,  without  suggesting  the  death  upon  the  record.  [^Z- 

liamsy  J.    There,  the  writ  did  not  agree  with  thc^^. 
judgment.    In  Rex  v.  Cohen  {a\  it  was  held^  that,  if 
(*.o-plaintiff  die,  the  suit  will  be  abated,  unless  th^^ 
death  be  suggested  according  to  the  statute  8  &  9  ^ 
e.  11.  5.  6. :  and  therefore,  if  a  co-plaintiff  die  afl^-|. 
issue  joined,  a  trial  without  such  suggestion  on  tkx^ 
record  would  be  extra-judicial,  and  consequentlj  ^-^o 
perjury  could  be  assigned  upon  any  false  evidence  gir^j^ 
thereon.    [Maule^  J.,  referred  to  the  form  of  sugges... 
tion  given  in  Chitty*^  Statutes,  p.  2.,  n.  {ey\  In  sucb  ^ 
case  as  this,  the  jury  could  not  be  attainted,  or  fine<3 
for  non-attendance.    [Wilde^  C.  J.   The  venire  should 
certainly  follow  the  record.]    In  Plamer  v.  Ross  {b 
Heath,  J.,  says  that  a  suggestion  may  be  pleaded  tc 
and  that  common  justice  requires  it.  [^WUUams, 
That  was  a  suggestion  of  breaches.]  AU  the  authoritie 
are  fully  considered  in  Watson  v.  Quilter,  where  th 
question  is  very  elaborately  discussed  by  Lordw^n^^  ' 
and  the  result  is,  that  a  suggestion  of  this  kind  must  ^ 
so  entered  as  to  give  the  opposite  party  an  opportunitj^^J 
of  traversing  or  demurring  to  it.    [  fVilliams,  J.  Wha'  — 
do  you  say  that  the  company  should  have  done  here?" 
They  should  have  served  the  defendants  with  the  sug:^^" 
gestion,  and  demanded  a  plea.    ^Williams,  J.  SuppossB^ 
the  death  of  Taylor  had  taken  place  on  the  day  befor*^^ 
the  trial,  —  what  would  have  been  their  course  ihenS^J 
That  might  occasion  inconvenience:  but  it  is  enou^Tl 
to  say  it  is  not  this  case.   Here  was  a  fourth  defendao^ 
Dvff,  who  was  not  represented  at  the  trial,  he  haviirfl" 

(<i)  1  Stark.  X.  P.  C.  511.         (/>)  5  Taunt.  381^391 
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suffered  judgment  by  default  before  Tat/lor^s  deatli :  1850. 

suppose  execution  were  to  issue  against  him  upon  this  ■ 
assessment  of  damages  at  the  suit  of  Bamewally —  Baiinkwall 
would  he  not  be  justified  in  resisting  and  even  shooting  Sutiieblanj>. 
the  officer?    [^Cresswelly  3 .  I  think  he  would  be  very 
rash.    He  would  probably  have  the  wisdom  to  take 
advice.] 

Cur.  adv.  vulL 


Wilde,  C.  J.,  now  delivered  the  judgment  of  the 
oourt. 

In  this  case  a  rule  has  been  obtained,  on  the  part  of 
ihe  defendant,  to  shew  cause  why  the  verdict  which  has 
l>een  found  for  the  plaintiff,  should  not  be  set  aside,  and 
a  new  trial  had. 

The  facts  were,  that  the  plaintiff,  who  sued  as  public 
officer  of  a  banking  company,  under  the  statute  7  G.  4. 

46.,  died  after  issue  joined,  and  that  the  nisi  prius 
I'ecord  was  made  up  from  the  plea-roll,  as  though  the 
party  were  alive ;  that  the  venire  had  been  awarded 
accordingly  as  between  Taylor  as  plaintilF  and  the 
defendants ;  and  that  no  entry  was  made  upon  the  pica- 
roll,  of  the  death,  or  of  the  appointment  of  the  new 
public  officer. 

It  appears,  further,  that,  after  the  nisi  prius  record 
Was  passed  so  made  up,  a  memorandum  was  entered 
i»pon  it,  stating  the  fact  of  the  death,  and  that  Bametcall 
had  been  appointed  public  officer,  —  but  which  was  not 
stated  by  way  of  suggestion  to  the  court,  nor  followed 
any  statement  of  a  confession  by  the  defendant,  or  a 
*  ment  dedire ; '  and  that,  after  such  entry  had  been  made, 
tlic  c«iuse  was  entered  for  trial  as  a  cause  of  Barnewall 
Sutherland ;  and  that  cause  was  tried  by  the  jury 
J'eturned  upon  the  venire  in  a  cause  at  the  suit  of 
'Baylor, 

Upon  the  part  of  the  plaintiff,  notice  had  been  given 
c  c  3 


\ 
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Upon  the  part  of  the  defendant,  it  was  contended  I860* 
that  the  enactment  that  the  action  shall  not  abate  by  — 
the  death  of  the  public  officer,  the  plaintiff,  —  as  would  BABiowALt 
Imve  been  the  case  by  the  course  of  the  common  law,  SuTMBLAim. 
—  and  that  the  action  may  be  carried  on  in  the  name 
of  the  new  public  officer,  does  not  dispense  with  the 
necessity  of  the  fact  of  the  death,  and  the  appointment 
of  the  new  public  officer,  being  suggested  upon  the 
record,  nor  the  issuing  of  a  venire  in  the  name  of  the 
rie  w  or  substituted  plaintiff.   And  the  defendants  insist, 
- —  except  where  there  is  an  express  statutable  pro- 
vision dispensing  with  it,  —  that,  in  all  cases  where 
there  is  a  change  of  parties  during  the  progress  of  the 
^use,  before  trial,  that  change  is  required  to  appear 
^pon  the  record,  by  way  of  suggestion  to  the  court ;  and, 
"^here  such  facts  are  not  traversable,  they  should  be 
followed  by  a  confession,  or  nient  dedire. 

In  this  case,  the  defendants  had  traversed  by  plea  the 
appointment  of  Taylor  as  a  public  officer  of  the  com- 
Pcuiy ;  and  a  verdict  for  the  defendants  upon  the  issue 
that  plea  would  have  been  a  full  defence :  and  for  a 
good  reason  ;  for,  the  company  would  not  be  bound  by 
t-Vte  judgment  in  the  cause,  unless  the  plaintiff  Taylor 
a  public  officer  of  the  company;  nor  would  the 
I^^perty  of  the  members  of  the  company  have  been 
^^^und  by  any  such  judgment.    And  the  fact  whether 
urnetDall  was  a  public  officer  of  the  company  when  he 
substituted  as  plaintiff,  is  equally  important  to  the 
^^fcndant  as  was  the  character  of  Taylor  when  he  stood 
^pon  the  record  as  plaintiff.    And,  if  the  court,  upon 
application,   would  have  allowed  a  suggestion  that 
^amewall  was  a  public  officer,  to  have  been  entered, 
^th  a  confession  or  a  nient  dedire,  some  satisfactory 
evidence  must  have  been  offered  to  the  court  of  the 
fact.    But,  in  this  case,  the  memorandum  was  entered 
upon  the  record,  stating  the  fact,  without  any  authority 
c  c  4 
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1850.      from  the  court;  aud  in  a  very  informal  manner, — • 
without  any  opportunity  to  the  defendants  to  travcrs^s^ 


the  facts  stated,  and  without  the  statement  of  any  mat 


Barnewall 

V, 

Sutherland,  ter  excluding  the  right  to  do  so,  such  as  follows  a  sugge^ 
tion  which  the  opposite  party  is  not  allowed  to  traverss^ 
Without  entering  into  the  question,  whether,  if  t^^ 
suggestion  were  properly  entered  upon  the  pica-: 
the  facts  alleged  would  be  traversable  or  not,  it  is  ( 
that  the  entry  which  was  made  on  the  nisi  prius  rec^;^ 
in  this  case  was  irregular,  and  did  not  authorise 
trial  of  the  cause  in  the  name  of  Barnewall  as  the  ^x/i. 
stituted  plaintiff;  and  therefore  the  rule  for  seti^i^ 
aside  the  verdict  which  has  been  obtained  for  the  plaio- 
tiil^  and  for  a  new  trial,  must  be  made  absolute. 

Rule  absolute. 


FA.  25. 


Barnes,  Administrator  of  Jane   Babnes,  de- 
ceased, V.  Ward. 


A.  bemg  pos-  ^HIS  was  an  action  upon  the  case  brought  by  the 

sesflcd  of  land  plaintiff  as  administrator  of  Jane  Barnes,  dc- 

abutting  on 

a  public         ceased,  under  Lord  CampbelFs  act,  9  &  10  Vict  c.  93, 
footway,  in 
the  course 

of  building  a  bouse  on  such  land,  excavated  an  area,  which,  by  the  negligence 
of  bis  workpeople,  was  left  unfenced,  so  that  B ,  who  was  lawfully  passing  along 
the  way,  tlie  night  being  dark,  without  any  negligence  or  default  of  ber  own, 
fell  into  the  area,  and  Avas  killed :  —  Held,  that  A,  was  liable,  under  the  9  * 
10  Fict.  c.  93.,  to  an  action  by  the  husband,  as  administrator,  for  the  benefit  of 
himself  and  jS.'s  infant  children. 

The  declaration  alleged  that  the  defendant  was  possessed  of  a  messuage,  with 
the  appurtenances,  near  to  a  common  and  public  footway,  and  that,  in  frootof 
and  before  the  said  messuage,  and  parcel  of  the  appurtenances  thereof,  and  doie 
to,  and  by  the  side  of,  the  said  footway,  and  abutting  upon,  and  opening  into,  the 
same,  there  then  Avas  a  lari^e  hole,  vault,  or  area,  which  hole,  vault,  or  area,  the 
defendant,  by  reason  of  the  possession  of  the  said  messuage^  tcith  the  appurit' 
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intituled  "An  Act  for  compenBating  the  families  of  1850. 

persons  killed  by  accident,"  to  recover  damages  from   

the  defendant,  the  owner  of  land  adjoining  a  public  Baiinks 
footway,  for  negligence  in  leaving  unfenced  an  ezcava-  Ward. 
tion  on  his  land,  and  thereby  causing  the  death  of  the 
intestate. 

The  declaration  alleged  that  the  defendant,  before 
and  at  the  time,  &c,  was  possessed  of  a  messuage,  with 
the  appurtenances,  near  to  a  common  and  public  footway, 
in  front  of  and  before  which  said  messuage,  and  parcel  of 
the  appurtenances  thereof,  and  close  to  and  by  the  side  of 
the  said  footway,  and  abutting  upon  and  opening  into  the 
came,  there  then  was  a  large  hole,  vault,  pit,  or  area, 
wiiich  said  hole,  vault,  pit,  or  area,  the  defendant,  by 
reason  of  the  possession  of  the  said  messuage  [with  the 
appurtenances  (a)],  before  and  at  the  said  time  when 
&C.,  ought  to  have  so  sufficiently  guarded,  fenced  off, 
axicl  railed  in,  as  to  ])revent  damage  or  injury  to  any 
person  or  persons  lawfully  passing  in  and  along  the  said 
footway :  yet  that  the  defendant,  whilst  he  was  so  pos- 
^ssed  of  the  said  messuage,  and  the  said  hole,  vault, 
pit,  or  area,  and  premises,  with  the  appurtenances,  and 
'Whilst  there  was  such  hole,  vault,  pit,  or  area,  on  &c., 
'^'iX)ngfully,  and  contrary  to  his  duty  in  that  behalf, 
Pennitted  and  suftered  the  said  hole,  vault,  pit,  or  area 
be  and  continue,  and  the  same  was  then,  so  wholly 
^liguarded,  and  not  fenced  otF  or  railed  in,  that,  by 

(a)  These  words  were  added  on  amendraeut  at  nisi  prius. 


**^neei,  before  and  at  the  time  when  &c.,  ought  to  have  so  sufficiently  guarded 
fenced  as  to  prevent  injury  to  persons  lawfully  passing  in  and  along  the 
footway: — Held,  that  the  duty  of  the  defendant  to  fence  the  area,  was 

Properly  allied : 

Held  also,  that  the  judge  at  the  trial  was  jusKfied  in  amending  the  declaration, 
adding  the  words  in  Ualiof. 

In  such  a  case,  the  declaration  need  not  negative  tlie  existence  of  any  relations 
^^titled  to  compensation,  other  than  those  on  whosu  behalf  the  action  purports 
^  be  brought. 
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means  of  the  premises,  and  for  want  of  proper  and  suf^ 
ficient  guarding,  fencing  off,  and  railing  in  of  the  same  ^ 
the  said  Jane  Barnes^  who  was  lawfully  passing  in  an^ 
Vipon  the  said  footway,  slipped  and  fell  into  the  sai^ 
hole,  vault,  pit,  or  area,  and  was  thereby  killed:  1^ 
the  damage,  &c :  And  thereupon  the  plaintifl^  as  sui^ 
administrator  as  aforesaid,  for  the  benefit  of  himself,  t!^ 
husband  of  the  said  Jane  Barnes^  and  of  Jane  Ban^^ 
her  infant  daughter,  of  the  age  of  ten  years,  and 
Elizabeth  Barnes,  lier  infant  daughter,  of  the  aga  ^ 
eight  years,  and  of  Robert  Barnes,  her  infemt  soi^^ 
the  age  of  six  years,  according  to  the  form  of  tie 
statute  in  such  case  made  and  provided,  brought  ^ 
suit  &C.  —  Profert  of  letters  of  administration. 

The  defendant  pleaded, — first,  not  guilty, — secoodly, 
that  he  was  not  possessed  of  the  said  messuage,  with 
the  appurtenances,  in  manner  and  forpi,  &c.,  —  thirdly, 
that  he  ought  not,  by  reason  of  his  possession  of  the 
said  messuage,  with  the  appurtenances,  to  have  guarded, 
fenced  off,  and  railed  in  the  said  hole,  vault,  pit,  or 
area,  in  manner  and  form,  &c 

On  these  pleas,  the  plaintiff  joined  issue. 

The  cause  was  tried  before  Coltman^  J.,  at  the  sittings 
at  Westminster  after  Easter  term,  1847.  The  facts 
were  as  follows :  — The  deceased,  Jane  Barnes,  between 
eight  and  nine  o'clock  in  the  evening  of  the  26th  of 
October,  was  proceeding,  in  company  with  her  aster 
and  a  child,  along  an  unfinished  pathway  near  a  row  of 
houses  then  in  the  course  of  erection  by  the  defendant, 
a  builder,  called  Victoria  Grove  Terrace^  in  the  Uxbridge 
Rood.  It  being  dark,  and  no  light  near,  the  deceased 
accidentally  fell  down  the  area  in  front  of  one  of  the 
houses,  and  died  shortly  afterwards,  from  the  injuries 
she  thus  sustained.  It  appeared  that  the  deceased  was 
sober  at  the  time  of  the  accident,  and  that  there  was  no 
fence  to  guard  the  area,  but  merely  a  low  stone  ooping 


IS  VICTORIA, 


396 


3oeption  of  iron  railings.  It  ftirther  appeared 
re  had  always  been  a  thoroughfare ;  but  the 
as  to  the  particular  part  of  the  newly  formed 
ch  had  constituted  the  antient  pathway,  was 
t  confused.  The  land  belonged  to  the  Bishop 
m,  by  whom  it  had  been  leased  for  terms  of 
various  persons,  under  one  of  whom  the  de- 
beld  the  premises  in  question, 
e  part  of  the  defendant,  it  was  contended, — 
i  there  was  no  sufficient  evidence  that  the  foot- 
I  a  public  way,  —  secondly,  that  a  man  has  a 
excavate  his  own  land  to  its  extremity,  and 
10  common  law  obligation  upon  him  to  fence  or 
ich  excavation,  even  though  it  abut  upon  a 
,  —  thirdly,  that  the  third  issue  was  not,  in  its 
tstained  by  the  evidence. 
Bamed  judge  told  the  jury,  that,  if  there  was  a 
ay  abutting  on  the  area,  and  it  would  be  dan- 
)  persons  passing,  unless  fenced,  —  or,  if  there 
iblic  way  so  near  that  it  would  produce  danger 
iblic,  unless  fenced,  —  the  defendant  would  be 
iless  the  accident  was  occasioned  by  want  of 
caution  on  the  part  of  the  deceased, 
jury  found  that  there  was  an  immemorial 
ay  abutting  on  the  area ;  and  they  returned  a 
ibr  the  plaintiff,  damages  300/.,  —  being,  100/. 
lusband  of  the  deceased,  75/.  each  ijo  her  two 
kUghters,  and  50/.  to  her  son. 


1850. 

Barnes 
r. 


Serjt.,  in  Trinity  term,  1847,  pursuant  to 
served  to  him  at  the  trial,  moved  for  a  rule  to 
ise  why  this  verdict  should  not  be  set  aside,  and 
t  entered  for  the  defendant;  or  why  there 
iOt  be  a  new  trial,  on  the  ground  of  misdirec- 
1  that  the  verdict  was  against  evidence ;  or  why 
ment  should  not  be  lurrested. 
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1850.  No  such  duty  is  cast  by  the  common  law  upon  the  owner 
—  of  Irtnd  adjoining  a  public  way,  under  the  circumstances 
Laknbs  disclosed,  as  is  sought  to  be  enforced  by  this  action. 
Ward.  ^'^^  various  provisions  of  the  local  acts  for  the  district 
surrounding  London^  and  also  the  70th  section  of  the 
general  highway  act,  5  &  0  fF.  4.  c.  50.  («),  shew  that 
the  interference  of  the  legislature  was  necessary  for  the 
protection  of  the  public  in  these  c:ise8.  In  Trower  v. 
Chadmck  (b),  it  was  held  that  the  mere  circumstance  of 
juxta-position,  does  not  render  it  necessary  for  a  person 
who  pulls  down  his  wall,  to  give  notice  of  his  intention 
to  the  owner  of  an  adjoining  wall :  nor,  if  he  be  igno« 
rant  of  the  existence  of  the  adjoining  waD,  — as,  where 
it  is  under  ground,  —  is  he  bound  to  use  extraordinary 
caution  in  pulling  down  his  own.  [iWattfc,  J.,  referred 
to  Jarvis  v.  Dean,  (c)    There,  in  an  action  on  the  case^ 


(a)  Which  enacts,  "  that, 
frcin  and  after  the  commence- 
ment of  this  act,  it  shall  not  be 
lawful  for  any  person  to  sink 
any  pit  or  shaft,  or  to  erect  or 
cause  to  be  erected  any  steam- 
engine,  gin,  or  other  like  ma- 
chine, or  any  machinery  attached 
thereto,  within  the  distance  of 
twenty-five  yards,  nor  any 
windmill  within  fifty  yards, 
from  any  part  of  any  carriage- 
way or  cart-way,  unless  such 
j)it  or  shaft,  or  steam-engine, 
gin,  or  other  like  engine,  or 
machinery,  shall  be  within  some 
house  or  other  building,  or 
behind  some  wall  or  fence  suf- 
ficient to  conceal  or  screen  the 
same  from  the  said  carriage- 
way, or  cart-way,  so  that  the 
same  may  not  be  dangerous  to 
passengers,  horses,  or  cattle ; 
nor  shall  it  be  lawful  for  any 
person  to  make,  or  cause  to  be 


made,  any  fire  for  calcining 
burning  of  ironstone,  limestoiv.^ 
bricks,  or  clay,  or  the  raaki^^^' 
of  cukes,  within  the  distance 
fifteen  yards  from  any  part,  of 
the  said  carriage-way  or  cart- 
way, unless  the  same  shall  he 
within  some  house  or  other 
building,  or  behind  some  wail 
or  fence,  sufficient  to  Bcreeo 
the  same  from  the  same  car* 
riage-way  or  cart- way  as  afore- 
said ;  and,  in  case  any  person 
shall  ofiend  in  any  of  the  cafes 
aforesaid,  every  such  person  so 
ofiending  shall  forfeit  ai.d  pay 
any  sum  not  exceeding  5/.  for 
each  and  every  day  such  pit, 
tihaft,  windmill,  steam-engiDC, 
gin,  machine,  or  fire,  shall  be 
permitted  to  continue,  contrary 
to  the  provisions  of  this  act." 

(h)  6iV.  C.  1.,  SiScvW,!. 

(c)  11  J,  B.  Moore,  S54., 
3  Bingh.  4  i7. 


IS  VICTORIA. 


fc>v  an  injury  resulting  to  the  phlntiff from  falling  down 
An    unprotected  area,  the  declaration  stitcd  that  the 
defendant  was  possessed  of  the  premises,  and  that  they 
^w^ere  adjoining  "  a  certain  common  and  public  street 
And  highway."    It  appeared  that  the  defendant  had 
Agreed  with  the  owner  of  the  premises  (two  carcasses  of 
houses)  to  finish  one  of  them,  for  doing  which  he  was 
to  bave  the  other ;  and  that  workmen  employed  by  him 
were  then  actually  at  work  upon  them  :  but  it  did  not 
s^ppear  that  any  conveyance  had  been  made  to  him. 
1*he  street  in  question,  which  had  been  forming  for  six 
years,  and  led  from  a  public  street  to  a  new  road  across 
fields,  over  which  the  way  had  been  publicly  used  for 
five  or  six  years,  was  unfinished,  one  half  only  being 
lighted,  the  other  neither  lighted  nor  paved :  but  the 
inhabitants  had  paid  the  highway  and  paving  rates. 
-A.nd  it  was  held  that  this  was  sufficient  evidence  to  go 
a  jury,  of  a  possession  in  the  defendant,  and  of  a 
dedication  of  the  street  to  the  public] 

The  statute  gives  this  remedy  only  if  the  circum-  9&  WFicU 
stances  are  such  as  would  have  enabled  the  deceased  ^' 
person  to  bring  an  action,  in  case  death   had  not 
ensued.    The  1st  section  recites  that  "  no  action  at  law 
i^i  now  maintainable  against  a  person  who,  by  his 
vrrongful  act,  neglect,  or  default,  may  have  caused  the 
death  of  another  person,  and  it  is  oftentimes  right  and 
expedient  that  the  wrong-doer  in  such  case  should  be 
^tiswerable  in  damages  for  the  injury  so  caused  by 
^^im:"  and  it  then  enacts,  *Hhat,  Avhensocver  the  death 
^f  a  person  shall  be  caused  by  wrongful  act,  neglect,  or 
default,  and  the  act,  neglect,  or  default  is  such  as  would 
*f  death  had  not  ensued)  have  entitled  the  party  injured 
^maintain  an  action,  and  recover  damages,  in  respect 
ereof,  then,  and  in  every  such  case,  the  person  who 
uld  have  been  liable  if  death  had  not  ensued,  shall  be 
le  to  an  action  for  dn mages,  notwithstanding  the 
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Ward. 


death  of  the  person  injured,  and  although  the  deatbt. 
shall  have  been  caused  ^under  such  circumBtances  a9 
amount  in  law  to  felony.'*    The  declaration  should  have 
alleged,  that,  if  death  had  not  ensued,  the  deceased 
would  have  been  entitled  to  damages,  or  it  should  have 
stated  circumstances  whence  the  court  might  have  seen 
that  that  was  sa   For  any  thing  that  appears,  although 
the  defendant  may  have  been  guilty  of  a  breach  of  duty, 
which  may  have  rendered  him  liable  to  a  penalty,  no 
action  could  have  been  brought  by  the  deceased  or  her 
husband.    [Afaufe,  J.    A  neglect  of  a  public  doty, 
from  which  a  private  injury  results,  gives  a  good  cause 
of  action.    This  is  in  truth  the  same  point  as  the  first.] 
This  action  is  brought  for  the  benefit  of  the  husband 
and  the  three  children  of  the  deceased.    The  2nd  sec- 
tion of  the  act  enacts  ''that  every  such  action  shall  be 
for  the  benefit  of  the  wife,  husband,  parent,  and  child 
of  the  person  whose  death  shall  have  been  so  caused, 
and  shall  be  brought  by  and  in  the  name  of  the  exc-^ 
cutor  or  administrator  of  the  person  deceased ;  and  in^ 
every  such  action  the  jury  may  give  such  damages 
they  may  think  proportioned  to  the  injury  resulting  froi  - 
such  death  to  the  parties  respectively  for  whom  and  fc:m 
whose  benefit  such  action  is  brought ;  and  the  amount 
recovered,  after  deducting  the  costs  not  recovered  fro*?? 
the  defendant,  shall  be  divided  amongst  the  before-men- 
tioned  parties,  in  such  shares  as  the  jury,  by  their  verdicf, 
shall  find  and  direct.'*   The  declaration  should  have  ne- 
gatived  the  existence  of  bxij  parent,  or  other  relative  .of 
the  deceased,  than  those  named.    [^Mauky  J.    Did  it 
appear  that  there  was  any  other  person  entitled  ?]  Na 
[^Maule,  J.    Then,  I  do  not  see  how  the  defendant  can 
be  injured  by  the  supposed  omission  (a).] 

(a)  The  3rd  section  of  the     and  in  respect  of  the  nine 
act  provides      that  not  more     subject-matter  of  compUint." 
than  one  action  shall  lie  for 
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There  was  no  evidence  to  go  to  the  jury  of  the  ex-  1850. 
tence  of  a  public  footway  abutting  upon  the  area  in  — 
aestion.    This  was  a  new  road    There  was  no  evi-  B^nes 
mce  of  its  dedication  to  the  public.    There  could  be  Ward. 
>  dedication  by  the  termors :  Bright  v.  Walker,  {a) 
Jid  it  may  be  doubtful  whether  the  Bishop  of  London^ 
ho  was  a  mere  tenant  for  life,  could  dedicate  a  way  to 
le  public    [^Coltmauj  J.    The  bishop  was  tenant  in 
and  not  for  life.] 

The  duty  is  alleged  to  have  arisen  "  by  reason  of  the  Amendment. 
Msession  of  the  said  messuagcy^  not  by  reason  of  the 
ossession  of  the  area.  Upon  this  objection  being  taken 
b  the  trial,  the  learned  judge  allowed  the  declaration  to 
e  amended,  by  the  addition  of  the  words  "  with  the 
ppurtenances,"  —  subject  to  an  application  to  the 
Dnrt.  \Mauley  J.  Is  not  that  rather  an  allegation  of 
ict^  that  there  were  such  circumstances  attending  the 
lefendant's  possession  of  the  premises,  as  to  render  it  his 
luty  to  guard  the  area  ?  Does  not  "  messuage  "  com- 
urehend  the  area?]  Not  in  this  declaration,  which 
lescribes  the  area  as  being  "  parcel  of  the  appurtenances 
)f  the  messuage."  The  amendment  entirely  changes 
the  duty. 

If  this  verdict  stands,  a  difficulty  will  arise  as  to  the 
appropriation  of  that  portion  of  the  money  which  is 
awarded  to  the  children. 

Wilde,  C.  J.  We  all  think  the  amendment  was 
properly  allowed.  The  3  &  4  W.  4.  c.  42.  s.  23.  pro- 
vides for  the  case  of  an  amendment  that  may  prejudice 
the  opposite  party  in  his  defence,  by  allowing  him  to 
ask  for  a  postponement  of  the  trial.  None  was  asked 
for  here.  And,  in  truth,  the  question  tried  seems  to  be 
the  very  question  the  parties  came  prepared  to  try.  As 
to  defendant's  duty  to  fence  the  area,  and  also  as  to  the 

(a)  1  C.  M.  6^11.211.  i'  Tyrwh.  501). 
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evidence  of  the  existenco  of  the  footway,  we  think  tlie 
rule  may  go.  With  regard  to  the  distribution  of  the 
damages,  we  think  we  have  no  authority  to  interfere. 
The  statute  seems  to  have  been  somewhat  imperfectly  ^ 
framed  in  that  respeet :  but  the  shares  of  the  children  ^ 
will  of  course  be  subject  to  equities,  which  may  be  en- 
forced in  the  proper  place. 

Montagu  Chambers  and  Hugh  Hill  shewed  canse. 
It  is  the  duty  of  every  man  who  makes  an  excaYation«^^, 
on  his  own  land,  near  to  a  public  way,  so  to  fence  andE^^^rrQc 
guard  it  as  to  prevent  injury  to  persons  passing  in  th^^^j,^ 
exercise  of  a  public  right.    One  of  the  efU'liest  autho^r:^  Mo- 
nties upon  this  subject,  is.  Blithe  v.  Topliam  (&),  whic".^^^^! 
will  probably  be  relied  on  by  the  other  side.    It  r 
there  said,  that,  if  A.y  being  seised  of  a  waste  adjoiniir^ 
a  highway,  digs  a  pit  in  the  waste,  witliin  thirty-s^^^^/j^ 
feet  of  the  way,  and  the  mare  of  B.  escapes  into 
waste,  and  flills  into  the  pit,  and  is  killed,  yet  B.  nh  m__u[J 
not  have  an  action  against  A.;  because  the  making  of 
the  pit  in  the  waste,  and  not  in  the  highway,  was  no 
wrong  to  B.y  but  it  was  by  the  default  of  B.  him^HBcif 
that  his  mare  escaped  into  the  waste.    There,  as  is  ob- 
served by  GibbSf  C.  J.,  in  Deane  v.  Clayion  (c),  "  (he 
defendant  was  held  not  to  be  answerable  for  the  dan^  tige 
done  to  the  plaintiff's  mare,  because  the  mare  ha(^Hno 
right  to  be  on  the  land  where  the  pit,  into  which  she 
fell,  Wiis  dug : "  and  it  is  to  be  observed  also  that  the 
pit  was  at  the  distance  of  thirty-six  feet  from  the  W  high- 
way.   "  The  difference,"  as  is  said  by  Dallas,  J.,  in.  the 
same  case  (d),  "  is,  between  absolute  and  relative  rijghtg» 

(a)  On  the  11th  of  iVb-        (b)  \  Roll.  Ahr.  Actiorm,  w 

wmber,     1848,     the   ju(lp:e8  Caw (N.)( translated,  1  Ffr». 

present   being,   Coftmrn,    J.,  554,  pi.  4);  X.  C.  Cro.  «/flc-  * 
Mftufe,  J.,  ami  Williams,  J. ;        (c)  7  Taunt,  532. 
7/'i.V/^»,  C.  J.,  being  absent  on        (rf)  Dean    v.  Clayt(9f^9 

account  of  indisposition.  Taunt,  5^2. 
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etween  that  wliicli  is  mine,  exclusive  of  any  right  in 
thers,  present  and  future,  and  that  which  is  of  a 
preadingy  shifting  possession,  as,  air,  water,  &c.,  in 
rhich  I  have  but  a  qualified  possession,  a  possession 
abservient  to  the  future  use  by  others.  If  I  place  a 
yg  across  a  public  path,  and  injury  be  thereby  sus- 
ained,  tlie  soil  being  my  own,  but  the  public,  or  indi- 
iduaLs,  having  a  right  over  it,  an  action  will  lie, 
because  there  is  a  right  in  others  to  pass  along  without 
atemiption :  but,  if  there  be  no  right  of  way,  I  may, 
viih  any  view,  and  for  any  purpose,  place  logs  on  my 
>wn  land,  and  a  party  having  no  right  to  be  there,  and 
nstwiing  damage  by  his  own  trespass,  cannot  bring 
m  action  for  the  damage  so  sustained.^'  In  Coupland  v. 
Hardingham  (a),  which  was  an  action  upon  the  case  for 
^^gl^gence  in  not  railing  in  or  guarding  an  area  before 
;he  defendant's  house  in  Wood  Street,  Westminster, 
whereby  the  plaintiff  fell  down  into  the  area,  and  was 
severely  hurt,  —  it  appeared,  that,  before  the  defend- 
mt*fi  house,  there  was  an  area  which  was  descended  to 
by  three  steps  from  the  street,  and  from  which  there 
svas  a  door  leading  into  the  basement  story  of  the  house ; 
that  there  was  no  railing  or  fence  to  guard  the  area 
Tom  the  street ;  and  that  the  plaintiff,  passing  by  on  a 
krk  night,  fell  into  it,  and  broke  his  arm.  The  defence 
;et  up  was,  that  the  premises  had  been  in  exactly  the 
same  situation  as  far  back  as  could  be  remembered, 
md  many  years  before  the  defendant  was  in  possession 
)f  them.  But  Lord  Ellenhorough  held,  that,  however 
ong  the  premises  might  have  been  in  this  situation,  as 
joon  as  the  defendant  took  possession  of  them,  he  was 
lound  to  guard  against  the  danger  to  which  the  public 
lad  been  before  exposed;  and  that  he  was  liable  for 
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the  consequence  of  having  neglected  to  do  so,  in  the 
same  manner  as  if  he  himself  had  priginated  the 
nuisance.    And  his  lordship   added,  —    The  ara 
belongs  to  the  house ;  and  it  is  a  duty  which  the  law 
casts  upon  the  occupier  of  the  house,  to  render  it 
secure."    Jarvis  v.  Dean  (a)  is  also  a  distinct  authority 
to  the  same  effect.    In  Sarck  v.  Blackburn  (b)j  which 
was  an  action  for  an  injury  sustained  by  the  plaintiff 
from  the  bite  of  a  dog  placed  in  the  defendant's  yard 
for  the  protection  of  his  premises,  Tindal^  C.  J.j  in 
leaving  the  case  to  the  jury,  said :     K  a  man  puts  a 
dog  in  a  garden,  walled  all  round,  and  a  wrong-doer 
goes  into  that  garden,  and  is  bitten,  he  cannot  complain 
in  a  court  of  justice  of  that  which  was  brought  upon 
him  by  his  own  act.  The  difficulty  is  in  saying  whether, 
in  the  particular  place,  the  means  adopted  by  the  de- 
fendant were  sufficient.    We  must  see,  first,  whether 
the  plaintiff*  had  a  justifiable  and  reasonable  cause  for 
being  on  the  spot ;  whether  he  was  there  without  any 
notice,  having  such  cause  as  would  justify  him  if  he  ^ 
had  an  action  brought  against  him  as  a  trespasser,  for  ^ 
being  on  the  defendant's  premises.    It  seems  that  theresi 
are  three  different  entrances  to  the  premises ;  one  oft-^ 
them  more  public  than  the  rest,  having  a  spring  gate 
another,  called  the  middle  entrance,  across  a  field ;  th»^ 
third,  an  entrance  across  the  cow-yard,  and  through  r 
private  gate,  and  another  yard,  to  the  house.  The  plain—M 
tiff*  must  have  gone  through  one  of  the  last  twa  Ur^a- 
doubtedly  a  man  has  a  right  to  keep  a  fierce  dog  fc^j* 
the  protection  of  his  property ;  but  he  has  no  right 
put  the  dog  in  such  a  situation,  in  the  way  of  access  to 
his  house,  that  a  person  innocently  coming  for  a  lawfiJ 
pnrj)Or>c',  may  be  injured  by  it.   I  think  he  has  no  right 


fa)  11  J.B.  Moore,  354.,  {b)  4f  Car.  P.^QT!.,  M..\ 
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m  place  a  dog  so  near  to  the  door  of  his  house»  that  any  I860. 

)er8on  coming  to  ask  for  money,  or  on  other  business,   

night  be  bitten.  And  so  with  respect  to  a  footpath, 
bpugh  it  be  a  private  one ;  a  man  has  no  right  to  put  Wam« 
h  dog  with  such  a  length  of  chain,  and  so  near  that 
wth,  that  he  could  bite  a  person  going  along  it  As  to 
Jie  notice  (a),  it  does  not  appear  to  me  that  a  painted 
notice  is  sufficient,  unless  the  party  is  in  such  a  situa- 
tion in  life  as  to  be  able  to  avail  himself  of  it  It 
does  not  appear  to  me  that  this  notice  is  sufficient,  so 
as  to  bar  the  action,  if  the  plaintiff  had  any  right  at 
all  to  be  on  the  spot;  for,  it  seems  that  he  was  not 
able  to  read.  Then,  was  there  any  thing  in  the  ap- 
pearance of  the  dog  which  would  lead  the  plaintiff  to 
gappose  that  the  dog  would  bite  him?  It  seems  that 
the  injury  happened  in  the  middle  of  the  day,  in  the 
month  of  July;  and  that  the  plaintiff  was  a  person 
employed  as  a  watchman  in  the  neighbourhood :  and, 
as  no  suspicion  has  been  thrown  upon  him  by  the 
other  side,  you  may  presume  that  he  was  going  to  the 
house  for  a  lawful  purpose.  The  only  way  in  which 
I  can  leave  the  question  (which  I  admit  is  one  of  con- 
siderable nicety)  for  your  consideration,  is,  to  leave  it 
to  you  to  say  on  which  side  was  the  negligence  upon 
this  occasion.  If  there  was  negligence  on  the  part  of 
the  plaintiff,  he  cannot  recover  for  an  injury  which  he 
has  in  part  brought  upon  himself:  but.  If  there  was 
no  negligence  on  his  part,  and  there  was  negligence  on 
the  part  of  the  defendant,  then  the  plaintiff  will  be 
entitled  to  your  verdict."  The  jury  found  for  the 
plaintiff.  The  defendant  afterwards  obtained  a  rule 
nisi  for  a  new  trial;  but  the  matter  was  ultimately 

(a)  A  boards  on  which  was    in  lengthy  —  "  Beware  of  the 
painted  in  letters  three  inches  dog." 

D  D  2 


4  HILARY  VACATION, 

1849.      compromised.   In  Brock  v.  Cop€land(a),  the  defendant, 

  a  carpenter,  kept  a  dog  for  the  protection  of  his  yard: 

Barkes     ^Yxe  dog  was  kept  tied  up  all  day,  and  was  at  that  time 
Ward.      quiet  and  gentle,  but  was  let  loose  at  night :  the  pliun* 
tiff,  who  was  foreman  to  the  defendant,  had  gone  into 
the  yard  after  it  had  been  shut  up  for  the  night,  and 
the  dog  let  out,  and  was  severely  bitten  by  ^'"^^  ^ 
Lord  Kenyoriy  upon  this  evidence,  ruled  that  the  action — 
would  not  lie.    He  said  "  that  every  man  had  a  iigh»*-  ^-f 
to  keep  a  dog  for  the  protection  of  his  yard  or  house  ^ 
that  the  injury  which  this  action  was  calculated  to  it 
dress,  was,  where  an  animal,  known  to  be  mischievov 
was  permitted  to  go  at  large,  and  the  injury  therefoi 
arose  from  the  fault  of  the  owner  in  not  securing  sue 
animal,  so  as  not  to  endanger  or  injure  the  publi* 
that  here  the  dog  had  been  properly  let  loose ;  and 
injury  had  arisen  from  the  plaintiff's  own  fault, 
incautiously  going  into  the  defendant's  yard  after^ 
had  been  shut  up."    And  his  lohlship  added,  that^ 
a  former  case,  where,  in  an  action  against  a  man  -£or 
keeping  a  mischievous  bull,  that  had  hurt  the  plain "fci^ 
it  having  appeared  in  evidence  that  the  plaintiff  ^^svas 
crossing  a  field  of  the  defendant's  where  the  bull  ^vas 
kept,  and  where  he  had  received  the  Injury,  the  cle- 
fendant's  counsel  contended,  that,  the  plaintiff  having 
gone  there  of  his  own  head,  and  having  received  tbe 
injury  from  his  own  fault,  that  an  action  would  not 
lie :  but  that,  it  appearing  also  in  evidence  that  there 
was  a  contest  concerning  a  right  of  way  over  this  field 
wherein  the  bull  was  kept,  and  that  the  defendant  b*^ 
permitted  several  persons  to  go  over  it  as  an  open  Mr»J 
that  he  had  ruled  in  that  case,  and  the  court  of  Kin? 
Bench  had  concurred  in  opinion  with  him,  that,  ^ 
l)laintiff  having  gone  into  the  field,  supposing  tli»tr 


{a)  1  Esp.  N.  P,  C.  203. 
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liad  a  right  to  go  there^  and  the  defendant  having  per-  1850. 

mitted  persons  to  go  there,  as  over  a  legal  way,  that   

he  should  not  then  be  allowed  to  set  up  in  his  defence  ^arnbs 
the  right  of  keeping  such  an  animal  there  as  in  his  Warow 
own  close ;  but  that  the  action  was  maintainable."  In 
Toumsend  v.  Wathen  (a),  it  was  held  to  be  actionable, 
to  bait  traps  on  a  man*s  own  premises,  so  that  his 
neighbour's  dogs  were  lured  to  them  and  injured. 
l^Cresswelly  J.  There  was  no  holt,  no  temptation,  held 
out  here ;  therefore  that  case  has  no  application.]  The 
case  of  Dixon  v.  Bell  (b)  places  the  duty,  in  cases  of 
this  sort,  in  a  very  strong  light.  It  was  there  held, 
that  the  law  requires  of  persons  having  in  their  custody 
instruments  of  danger,  that  they  should  keep  them 
with  the  utmost  care :  therefore,  where  the  defendant, 
being  possessed  of  a  loaded  gun,  sent  a  young  girl  (of 
the  age  of  thirteen  or  fourteen)  to  fetch  it,  with  direc- 
tions to  take  the  priming  out,  which  was  accordingly 
done,  and  a  damage  accrued  to  the  plaintiff's  son  in 
consequence  of  the  girl's  presenting  the  gun  at  him, 
and  drawing  the  trigger,  when  the  gun  went  off,  —  it 
was  held  that  the  defendant  was  liable.  Wherever  a 
neighbour  has  acquired  a  right  of  easement,  the  owner 
of  the  adjoining  property  cannot  so  use  his  land  as  in 
any  way  to  prejudice  or  affect  that  riglit :  Cooper  v. 
Barber  (c):  and  that  applies  as  well  to  public  rights 
as  to  private  easements. 

The  declaration  is  perfectly  good  in  point  of  form, — 
and  would  have  been  so,  even  if  the  action  had  been 
brought  by  Jane  Barnes  herself.  The  duty  is  well 
alleged,  as  also  the  breach.  In  Firmstone  v.  Wheeley(d\ 
the  declaration  stated  that  the  plaintiffs  and  defendants 


(a)  9  East,  277.  (rf)  2  D.  S<  L.  203.  See 

(6)  5  iW.  <3j  Sclw.  198.  Smith  v.  KenHck,  ante,  Vol. 

(c)  3  Taunt.  99/  VII.  p.  515. 
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were  owne)^  of  adjacent  mines;  that  the  defendmitB 
had  trespassed  on  the  plaintiffs*  mine,  and  had  oarried 
away  a  quantity  of  coal ;  that  water  had  arisen  in  the 
defendants'  mine,  against  which,  but  for  the  trespasi 
of  the  defendants,  the  coal  would  have  been  a  sufficient 
barrier ;  that  thereupon  it  became  and  was  the  duty  of 
the  defendants  to  prevent  the  water  in  their  mine  from 
flowing  into  the  plaintiffs'  mine ;  yet  that  the  defendants 
neglected  their  said  duty,  whereby  the  water  flowed 
into  the  plaintiffs'  mine,  and  prevented  them  from 
working  the  same:  and  it  was  held,  on  general  de- 
murrer, that  this  was  a  good  count  in  case. 

Byles^  Seijt.,  and  OgUy  in  support  of  the  rule.  Three 
propositions  will  be  sought  to  be  established  in,  this 
case,  on  the  part  of  the  defendant,  —  first,  that  thm  is 
no  common  law  duty  upon  an  owner  of  land  adjoining 
a  highway,  to  guard  or  fence  a  ditch  or  area  upon  his 
own  land, — secondly,  that,  if  there  be  any  such  common 
law  duty,  it  is  not  properly  alleged  in  this  dedaration, 
— thirdly,  that  the  learned  judge  who  tried  the  cause 
ought  to  have  told  the  jury  that  there  was  no  evidence 
that  the  place  in  question  was  a  public  way. 

1.  There  are  many  instances  of  roads  passing  along 
the  sides  of  ditches  or  excavations ;  but  it  has  nev^r 
been  suggested  that  the  owner  of  the  land  on  which  the 
ditch  or  excavation  is  situate,  was  bound  to  fence  it ; 
nor  is  there  any  instance  to  be  found  of  an  indictment 
for  not  doing  so.    In  Rex  v.  Whitney  (a),  it  was  sought  , 
to  impose  such  a  liability  upon  the  parish  ;  but  without  ^ 
success.    The  language  of  the  5  &  6  W.  4.  c.  70.  9. 50^* 
shews  that  the  interposition  of  the  legislature  was  founf^ 
necessary,  to  prevent  inconveniences  of  that  sort.  Th<i^ 
ontis  of  shewing  the  liability  to  fence,  rests  upon  th —  i 

(a)  7  C.  Si  P  .  208. 
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laintifF:  and  no  authority  has  been  cited  that  bears  I860. 

ery  much  in  his  favour.    The  cases  which  approach   

lie  nearest  to  this,  are,  Coupland  v.  Hardingham  and  Bahnh 
Wmf  y.  Dean :  but,  in  both,  the  area  was  constructed  Ward. 
t  or  under  the  public  way,  —  which  materially  dis- 
ingaishes  those  cases  from  the  present.  Blyth  y.  Top^ 
am  is  an  authority  for  the  defendant.  [WilliamSyJ.i 
eferred  to  Sybray  y.  White,  (a)]  There,  the  mine  into 
he  shaft  of  which  the  plaintiff's  horse  fell,  was  in  the 
>06se68ion  of  the  defendant,  —  the  plaintiff  being  pos- 
essed  of  the  surface.  In  Jordin  v.  Crump  (6),  a  decla- 
atioh  in  case  alleged  that  the  defendant  wrongfully  and 
inlawAilly  set  and  concealed  a  dog-spear,  the  same 
)eing  an  engine  calculated  to  do  grievous  bodily  harm^ 
IB  well  to  the  liege  subjects  of  the  Queen,  as  to  their 
logs  happening  to  run  upon  the  same,  among  the 
iiuahes  near  a  public  footway  running  through  a  close 
>f  the  defendant's ;  and  that,  by  means  thereof,  a  dog  of 
the  plaintiff^s,  with  which  he  was  going  on  foot  along 
the  Sfud  footway,  and  which,  by  reason  of  a  rabbit 
Imving  crossed  the  footway  in  his  view,  had  then, 
igunst  the  will  of  and  unavoidably  by  the  plaintiff, 
begun  to  pursue,  and  was  in  pursuit  of,  the  said  rabbit, 
ran  upon  the  dog'^  spear,  and  was  wounded,  &c  The 
defendant  pleaded,  that  the  defendant  set  and  concealed 
the  said  engine  for  the  purpose  of  preserving  his  game, 
and  of  disabling  and  killing  dogs  that  might  come  upon 
his  close,  lest  they  should  pursue  and  destroy  the  game, 
whereof  the  plaintiff  had  notice.  And  it  was  held,  on 
general  demurrer^  that  the  plea  was  a  good  answer  to 
the  action;  and  that  it  would  have  been  so  even 
without  the  allegation  of  notice.  Alderson,  B.,  in  de- 
livering the  judgment  of  the  court,  in  that  case,  says, 
Although  it  is  admitted  by  these  pleadings  that  the 


(o)  1  M.  6;  W.  435.  (h)  %M.8fW.  782. 
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lenience  to  a  house.]  (a)  ■ 

2.  The  declaration  does  not,  upon  the  face  of  it,  Barnes 
clisclose  a  cause  of  action.  It  does  not  allege  that  the  Waru. 
action  would  have  lain,  if  death  had  not  ensued.  The 
plaintiff  was  bound  to  make  the  allegation,  to  bring 
liimself  within  the  statute,  so  as  to  enable  the  de* 
fendant  to  traverse  it.  iMaulcy  J.  To  entitle  the  ad- 
ministrator to  sue  under  this  statute,  it  must  appear, 

either  by  direct  allegation,  or  by  necessary  inference, 
that  the  husband  of  the  deceased  could  have  maintained 
an  action  for  any  injury  she  had  sustained  which  did 
not  terminate  in  her  deatL]  This  declaration  does  not 
shew  that.  Further,  the  declaration  should  have  al- 
lied the  duty  to  have  arisen  by  reason  of  the  defend- 
ant's possession  of  the  area,  and  not  by  reason  of  his 
possession  of  the  messuage;  and  the  objection  is  not 
cured  by  the  addition  of  the  words,  with  the  appur- 
tenances." 

3.  There  was  no  evidence  to  go  to  the  jury,  that  the ' 
Yi9cy  in  question  was  a  public  way.  It  appeared  to 
have  been  used  by  the  public  for  about  twenty-five 
years;  but  beyond  that  there  was  no  evidence.  [Wf/- 
Uams^  J.  Was  there  no  evidence  of  the  origin  of  the 
road  ?]  None  whatever.  And  the  circumstance  of  the 
land  having  been  during  all  the  time  held  under  leases 
from  the  Bishop  of  London^  rebuts  the  ordinary  pre- 
sumption. iMaulcy  J.  Might  not  the  bishop  grant  a 
way  ?]  Not  since  the  13  Uliz.  c.  20.  [Maule,  J.  There 
clearly  was  evidence  to  go  to  the  jury  here,  of  an  user 
of  this  way  for  a  thousand  years.]  A  dedication  of  a 
highway  is  not  to  be  presumed  against  a  reversioner : 
Baxter  v.  Taylor,  (b) 

(a)  Sec  also  Danieis  v.  Potter,        (b)  I  Nev.  ^  M.  1 3.,  S.  C. 
4  C.  <^  P.  262.,  Proctor  v.     4  B,    Ad.  72. 
liarrU,  4  C.S^P.SSl. 
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The  court  took  time  to  consider,  and  ultimately 
directed  a  second  argument,  which  accordingly  took 
place  in  Easter  term,  1849,  before  Wilde,  C.  J.,  CW^- 
man  J,,  GresstDell,  J.,  and  WtlUams,  J. 

Montagu  Chambers^  for  the  plaintiff,  urged  and  died 
the  following  additional  arguments  and  authorities.  In 
BacofCs  Abridgment,  Highways  (D),  it  is  laid  down^ 
that  it  is  clearly  agreed  to  be  a  nuisance  to  dig  t 
ditch,  or  make  a  hedge  over-thwart  the  highway,  or  tc 
erect  a  new  gate,  or  to  lay  logs  of  timber  on  it,  or^ 
generally,  to  do  any  other  act  which  will  render  it  fesi 
commodious.^  The  right  of  an  individual  to  enjoy  his 
own  land  according  to  his  own  free  will,  is  more  limited 
in  the  case  of  a  public  than  in  that  of  a  private  right : 
Taylor  v.  Whitehead,  (a)  Keeping  gunpowder,  or  using 
powder-mills  near  a  highway,  is  an  indictable  offence ; 
Russell  on  Crimed  (i)  ;  Rex  r.  Taylor,  (c)  So,  sufibrii^ 
a  house  on  the  highway  to  be  so  out  of  repair  as  to  be  b 
*  danger  of  falling :  The  Queen  v.  Watts,  or  Watson,  (d) 
So,  a  person  may  be  indicted  for  carrying  a  child  in- 
fected with  the  small-pox  along  a  public  highway,  in 
which  persons  are  passing,  and  near  to  the  habitation! 
of  the  King's  subjects :  The  King  v.  Vantandillo.  {e)  In 
Firmstone  v.  Wheeley  (g),  Pollocky  C.  B.,  in  the  course 
of  the  argimient,  suggests  this  very  case.  "  Suppose,' 
he  says,  a  person  digs  so  near  a  highway  as  to  rendet 
it  dangerous,  unless  fenced  by  day  and  lighted  by  night, 
that  might  be  a  trespass  to  the  soil,  for  which  the  lord 
of  the  manor,  or  owner  of  the  land,  could  maintab 
trespass ;  but  there  being  also  a  duty  to  guard  the  public, 

(a)  2  Dougl.  745.  Raym.  856. :  and  see  the  in- 

(6)  2nd  edit  Vol.  II.  p.     dictment,  3  Ld.  Raym.  18. 


297,  n. 

(c)  2iS'^ra.  1167. 

Id)  1  Salk.  357',  2  Lord 
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A  jfmon  injured  would  have  a  right  to  sue  in  caee^^   In      ]  860* 
JL^rueh  V.  Nurdin  (a),  the  defendant  negligently  left  hia  --i— 
horse  and  cart,  unattended,  in  the  street:  the  plaintiff^  Barnw 
a  child  seven  yealrs  old,  got  upon  the  caH  in  play  S  WAam 
another  child  incautiously  led  the  horse  on,  and  the 
plaintiff  was  diereby  thrown  down  and  hurt :  it  Was 
held,  that  the  defendant  was  liable  in  an  action  on  the 
case,  though  the  plaintiff  was  a  trespasser,  and  contri-» 
l>uted  to  the  mischief  by  his  own  act.    Lord  Denman 
there  says :  "  If  I  am  guilty  of  negligence  in  leaving 
any  thing  dangerous  in  a  place  where  I  know  it  to  be 
extremely  probable  that  some  other  person  will  unjusti- 
fiably set  it  in  motion,  to  the  injury  of  a  third,  and,  if 
that  injury  should  be  so  brought  about,  I  presume  that 
the  sufferer  might  have  redress  by  action  against  both 
or  ather  of  the  two>  but  unquestionably  against  the 
first**   In  the  present  case,  the  duty  for  the  breach  of 
which  it  is  sought  to  charge  the  defendant,  results  ft6m 
the  dangerous  position  of  the  pit  or  area  in  reference  to 
the  hi^way. 

ByleSf  Serjt.,  contri.  [^Coltman^  J.,  intimated  that 
th«  court  were  fully  agreed  that  the  way  in  question 
"Was  a  public  way.]  There  is  no  common  law  duty  on 
the  owner  of  land  to  fence  a  ditch  or  area  adjoining  a 
J^ghway.  Many  instances  will  readily  present  them- 
®elTCs,  of  public  walks  and  highways  adjoining  cliffs  and 
precipices ;  among  these  may  be  instanced,  the  ways 
between  Margate  and  Bamsgate^  and  from  Folkstone  to 
^^ndgate.  So,  in  the  fens,  the  common  fence  of  the 
^xmtry  is  a  deep  ditch,  of  a  date  in  most  cases  sub- 
^quent  to  the  formation  of  the  roads,  [Wilde,  C.  J., 
Mentioned  the  path  along  the  side  of  the  New  Rivevy 
hlingtonJ]    Where  an  individual  has  acquired. 


(a)  1  Q.  B.  29.,  4  P.  <^  Z).  672. 
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  of  my  land,  I  cannot  so  use  my  land  as  to  deprive  my 

Barnes     neighbour  of  that  support :  but,  when  he  has  no  such 
Waud.      right,  I  may  dig  to  the  extreme  verge  of  my  own  land, 
without  giving  him  notice.   [^Cresswell,  J.   So  that  you 
do  not  let  his  land  in.]    In  Gale  on  Easements  (a)  it 
is  said:      Although  there  is  no  direct  decision  in 
support  of  this  doctrine,  yet  the  leaning  of  the  courts 
appears  to  have  been  in  its  favour  from  a  very  early 
period :  thus,  in  Holies  Abridgment  (6),  it  is  hid  down, 
*  It  seems  that  a  man  who  has  land  closely  adjoining  • 
my  land,  cannot  dig  so  near  mine  that  mine  would  fidL^ 
into  his  pit;  and  an  action  brought  for  such  an  ada^ 
would  lie.'    *  It  may  be  true,'  said  Lord  Tenterden,  k:::::^ 
delivering  the  judgment  of  the  court  of  King's  BencI^  ^ 
in  fFyatt  v.  Harrison  (c),  *  that,  if  my  land  adjoins  thi^f 
of  another,  and  I  have  not,  by  building,  increased  tl^« 
weight  upon  my  soil,  and  my  neighbour  digs  in  his 
land,  so  as  to  occasion  mine  to  fall  in,  he  may  be  liable 
to  an  action.'    By^  the  civil  law,  this  right  of  support 
f  rom  the  neighbouring  soil,  was  recognised  in  the  restric- 
tions it  imposed  upon  the  doing  such  acts  as  would 
naturally  have  the  effect  of  withdrawing  such  supporti 
—  ^  If  a  man  dig  a  sepulchre,  or  a  ditch,  he  shall  leave 
(between  it  and  his  neighbour's  land)  a  space  equal  to 
its  depth ;  if  he  dig  a  well,  he  shall  leave  the  space  of  a 
fathom.' "  (rf)    [  Williams^  J.  Suppose  there  be  a  public 
right  of  way  across  a  field,  and  the  owner  of  the  land 
excavates  the  soil  so  as  to  form  a  precipice  on  either 
side,  leaving  the  pathway  untouched,  —  would  he  be 
guilty  of  a  nuisance?]    That  would,  in  effect,  render 
the  way  impassable.  The  only  authority  that  materially 

(a)  2nd  edit.  p.  2X6.  (f)  3  B.S^Ad.  871.  ' 

(6)  Title  Trespass,  Jastifica'  (d)  L.  13,  ff.fin.  reg. 
Hon  (T.)  pi.  1.,  WUde  v.|ilft»- 
sterly. 
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presses  the  defendant,  is  Coupland  v.  Hardingham :  and  1850. 
there  the  area  is  alleged  to  have  been  in  the  highway.  — — — 
[CoUman,  J.    We  have  procured  the  record  in  that  Barkes 
case ;  it  appears  that  there  were  two  counts  in  the  de-  Ward. 
claration,  the  one  charging  that  the  cellar  was  adjoining^ 
the  other  that  it  was  on  the  highway.    Williamsy  J.  If 
it  was  on  the  highway,  tlie  defendant  could  not  fence  it 
without  beihg  guilty  of  an  indictable  nuisance.  fVilde, 
C.  J.    The  presumption  would  be,  that  the  excavation 
of  the  areas  in  fFood  Street  was  coeval  with  the  dedica- 
tion of  the  way  to  the  public]    So,  in  Jarvis  v.  DeaUy 
it  does  not  clearly  appear  that  the  area  was  not  in  the 
higfarway:  besides,  the  point  was  not  discussed  there. 
[Cress welli  J»    Here  is  an  antient  road,  with  a  modern 
excavation.    May  not  the  public  acquire  a  right  some- 
thing analogous  to  the  servitude  of  the  old  Boman  law, 
viz.  that  the  land  adjoining  shall  be  left  in  such  a  state 
as  to  protect  the  public  in  the  use  of  the  highway  ?] 
trace  of  any  such  distinction  is  to  be  found  in  the 

lH>ok8. 

If  liable  at  all,  the  defendant  can  only  be  so  in  re- 
spect of  his  possession  of  the  area.  [^Cresswell,  J.  Is  it 
XI ot  part  of  the  appurtenances?]  Clearly  not.  The 
cicclaration  in  substance  is,  that  the  defendant,  by 
I'eaaon  of  his  possession  of  Blackacre  and  fFhiteacre, 
is  bound  to  fence.  That,  however,  is  not  so:  the 
liability,  if  any,  arises  only  by  reason  of  the  possession 
o£  TVhiteacrey  the  excavated  place.  In  Ricketts  v.  Sal- 
«c?ey  (a),  in  an  action  for  disturbance  of  the  plaintiff's 
rfght  of  common,  the  declaration  stated  that  he  was 
possessed  of  a  messuage  and  land,  with  the  appurte- 
Xiances,  and  by  reason  thereof  ought  to  have  common  of 
pasture,  &c. :  and  it  was  held  that  this  allegation  was 
divisible,  and  that  proof  that  the  plaintiff  was  possessed 


(fl)  2  B.  Si  Aid.  360. 
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1850.      of  land  only,  and  entitled  to  the  right  of  common  in 
— —      reapeot  of  it,  was  sufficient  to  entitle  him  to  damages 
Barnks  ^^^^^    [Wilde,C.3.    In  Rooth  v.  WiUan{a\A. 

Ward.  horse,  for  the  night,  to      who  tmmed  it  out, 

after  dark,  into  his  pasture-afield,  a(^oining  to  and  separ- 
ated from  a  field  of  C.  by  a  fence,  which  C.  was  bound 
to  repair :  the  horse,  in  consequence  of  the  bad  state  oS 
the  fence,  fell  from  the  one  field  into  the  other,  and  was 
killed :  and  it  was  held,  that  jB.,  although  a  gratuitotti  , 
baUee,  might  maintun  an  action  agunst  C,  and  reoo?er^ 
the  value  of  the  horse.]    There  is  clearly  a  variano^^ 
here  between  the  duty  alleged,  and  the  duly  proved 
Yarly  v.  TumocK  (b) 

Cur.  adv.  vult 


Maulb,  J.,  now  delivered  the  judgment  of  the  comt 
This  was  an  action  on  the  case  founded  on  the  statute 
9  &  10  Vict.  c.  93.,     An  act  for  compensating  tlie 
families  of  persons  killed  by  accident,"  and  brought  hj 
the  administrator  of  Jane  Barnes. 

The  declaration  (as  amended  during  the  trial)  alleged 
that  the  defendant,  before  and  at  the  time  when  &c,  was 
possessed  of  a  messuage,  with  the  appurtenances,  near 
to  a  common  and  public  foot-way,  in  front  and  before 
which  said  messuage,  and  parcel  of  the  appurtenances 
thereof,  and  close  to  and  by  the  side  of  the  said  foot- 
way, and  abutting  upon  and  opening  into  the  aaoe, 
there  then  was  a  large  hole,  vault,  pit,  or  area,  which 
hole,  &C.,  the  defendant,  by  reason  of  the  possesnon  of 
the  said  messuage,  with  the  appurtenances,  before  and 
at  the  said  time  when  &c.,  ought  to  have  so  suffidentlf 
guarded,  fenced  off,  and  railed  in,  as  to  prevent  damage 
or  injury  to  any  person  or  persons  lawfully  passing  in 
or  along  the  said  foot^way ;  yet  that  the  defendant,  whik 


(a)  lB.SiAld.5(). 


(b)  Palmer,  269. 
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lie  was  80  possessed  of  the  said  messuage^  and  the  said  1850. 

liole,        and  premises,  with  the  appurtenances,  and   - 

^whilat  there  was  such  hole,  &c,  on  &c.,  wrongfully,  and  ^-^^nbs 
oontrary  to  his  duty  in  that  behalf,  permitted  and  suf-  Warh. 
£ered  the  said  hole,  &c.,  to  be  and  continue,  and  the 
same  was  then,  so  wholly  un^arded  and  not  fenced  off 
or  railed  in,  that,  by  means  of  the  premises,  and  for 
vant  of  proper  and  sufficient  guarding,  fencing  off,  and 
i-ailing  in  of  the  same,  the  said  Jafie  Barnes^  who  was 
lawfully  passing  in  and  upon  the  said  foot-way,  slipped 
suad  fell  into  the  said  hole,  &c.,  and  was  thereby  killed. 

The  defendant  pleaded,  —  first,  not  guilty ;  —  se- 
oondly,  that  he  was  not  possessed  of  the  said  messuage, 
-with  the  appurtenances,  in  manner  and  form,  &c  ;  — 
tiiiirdly,  that  he  ought  not,  by  reason  of  his  possession 
of  the  said  messuage,  &c.,  with  the  appurtenances,  to 
li&ye  guarded,  fenced  off,  and  railed  in  the  said  hole, 
&e.,  in  manner  and  form,  &c. :  on  which  pleas  issues 
were  respectively  joined. 

At  the  trial,  before  CoUmauy  J.,  at  the  sittings  in 
I^iddlesex^  after  Easter  term,  1847,  it  appeared  that 
•^aie  Barnes  was  passing,  between  eight  and  nine  o'clock 
*t  night,  on  the  26th  of  October,  1849,  along  a  road 
^hich  had  on  the  one  side  of  it  a  dead  wall,  and  on  the 
<^ther  a  row  of  houses,  some  of  which  were  finished  and 
^uie  unfinished.    It  being  dark,  and  no  light  near,  she 
accidentally  fell  from  a  path  which  was  on  the  road  by 
the  side  of  the  houses,  into  the  open  area  of  one  of  the 
^iiifinished  ones,  which  was  shewn  to  have  been  at  that 
^e  in  the  possession  of  the  defendant,  and  was  killed 
the  fall.    The  area  was  separated  from  the  path  by 
*  kerb-stone  which  was  intended  for  the  reception  of 
fright  iron  rails. 

On  the  part  of  the  defendant,  it  was  contended, — 
first,  that  there  was  no  sufficient  evidence  that  the  foot- 
path was  a  public  way,  —  secondly,  that  a  man  has  a 
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right  to  ninkc  a  hole  in  his*  own  ground,  and  ia  not 
bound  to  fence  an  adjoining  highway  against  ouch  a 
hole, — thirdly,  that  the  third  issue  was  not  raatained, 
in  its  terras,  by  the  evidence. 

The  learned  judge  told  the  jury,  that,  if  there  wis  a 
public  way  abutting  on  the  area,  and  it  would  be  dan- 
gerous to  persons  passing,  unless  fenced,  or  a  public 
way  so  near  that  it  would  produce  danger  to  the  public, 
unless  fenced,  the  defendant  would  be  liable,  unless  the 
accident  was  occasioned  by  want  of  ordinary  caution  on 
the  part  of  the  deceased. 

The  jury  found  that  there  was  an  immemorial  pnUic^ 
way  abutting  on  the  area,  and  gave  a  verdict  tor  tk^ 
plaintiff,  with  300/.  damages. 

The  learned  judge  having  given  leave  to  the  coiinse/ 
for  the  defendant  to  move  the  court,  on  the  points  sag:- 
gested  by  him,  a  rule  was  obtained  accordingly,  to  sher 
cause  why  a  nonsuit  should  not  be  entered ;  and,  fur- 
ther, why  the  judgment  should  not  be  arrested,  on  the, 
ground  that  the  declaration  disclosed  no  good  cause  of 
action. 

On  the  argument  of  this  rule,  before  my  brothen 
Colfman,  and  Williams^  and  myself,  it  was  con- 
tended, on  behalf  of  the  defendant,  —  first,  that  the 
evidence  on  the  part  of  the  plaintiff  furnished  no  cue 
for  the  consideration  of  the  jury,  as  to  the  existence  of 
an  imniemorial  public  foot-way,  —  secondly,  tliat  the 
obligation  of  the  defendant  to  fence  off  the  area,  wis 
not  properly  described  in  the  declaration, — thirdly,  that 
no  such  obligation  exiisted  as  that  alleged :  for,  that  the 
owner  of  land  is  not  bound  to  fence  off  an  excavatioair 
it  by  the  side  of  a  public  road. 

As  to  the  first  point,  the  court  was  clearly  rf of 
nion  that  there  was  sufficient  evidence  to  goto  theja 
as  to  the  existence  of  a  public  foot-way  from  t' 
immemorial. 
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As.  to  the  second  point,  the  objection  was,  that  the  1850. 
lialility  of  the  defendant  was  alleged  to  exist  in  respect  — — 
of*  the  house  and  the  appurtenances;  whereas,  on  the  Babnm 
evidence,  it  appeared  to  exist,  if  at  all,  by  reason  of  the  Ward. 
possession  of  the  appurtenances  alone,  {.  e.  of  the  area. 
But  the  court  was  of  opinion  that  the  declaration  might 
be  T^arded  as  truly  describing  the  origin  of  the  liabi« 
Itty  of  the  defendant,  viz.  that  he  was  in  the  possession 
of  a  house,  to  which  an  area  appertained,  abutting  on  a 
public  foot-way. 

On  the  third  point,  however,  the  court  felt' so  much 
doubt  and  difficulty,  that  a  second  argument  was  directed, 
which  took  place  in  Easter  term  last,  before  Wilde, 
C.  J.,  CoUman,  J.,  Cresswell,  J.,  and  V.  Williams,  J. 

The  arguments  for  the  plaintiff  were,  that,  when  a 
public  way  has  existed  from  time  immemorial,  the 
public  have  a  right  to  enjoy  it  with  ease  and  security ; 
^ud  that,  if  a  man  prevents  that  enjoyment,  even  by  the 
use  of  his  own  property,  hefts  responsible  as  for  a  public 
nuisance.    And  the  case  was  put,  of  the  proprietor  of 
land  over  which  a  public  way  passes,  excavating  his 
land  on  each  side  thereof,  so  as  to  leave  the  line  of  way 
inning  between  two  precipices ;  which,  it  was  argued, 
Would,  in  effect,  make  the  way  impassable,  and  therefore 
^2  a  public  nuisance.    And  the  cases  of  Coupland  v. 
Uardingluim  (a)  and  Jarvis  v.  Dean  (b)  were  cited. 

Coupland  v.  Hardingham  was  an  action  on  the  case 
for  n^ligence,  in  not  railing  in  or  guarding  an  area  be- 
L  fore  a  house  in  Westminster,  whereby  the  plaintiff  fell 
1  <lown  into  the  area,  and  was  severely  hurt.  The  de- 
\  fence  was,  that  the  premises  had  been  in  the  same  con* 
1  dition  as  far  back  as  could  be  remembered,  and  before 
>f   the  defendant  became  possessed  of  them.    But  Lord 


(fl)  3  Campb.  SgS. 
VOL.  IX,— C.B. 


{h)  3  B{ngh.U7.,\lJ.  JS. 
Moore,  354. 
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1850.  Ellenbcrough  held,  that,  however  long  the  piemiieB  might 
■  have  been  in  this  condition,  as  soon  as  the  defendant 

^^^"^  took  possession  of  them  he  was  bound  to  guard  against 
Ward.      the  danger  to  which  the  publio  had  before  been  expoeed; 

and  that  he  was  liable  for  the  oonsequencea  of  hairing 
neglected  so  to  do,  in  the  same  manner  as  if  he  himaelf 
had  originated  the  nuisance :  and  the  learned  judge  said 
that  the  area  belonged  to  the  house,  and  it  was  a  duty 
which  the  law  cast  upon  the  occupier  of  the  hooae,  to^ 
render  it  secure. 

Jarvis'v.  Dean  was  also  an  action  on  the  caae  to  re^ 
cover  damages  for  an  injury  occasioned  to  the  plabti!!;^ 
hj  his  falling  at  night  into  an  area,  which  the  deefaur^^ 
tion  alleged  the  defendant  wrongfully  and  negligent^ 
to  have  left  open  at  a  house  he  possessed,  in  the  parie£ 
of  Islington,  and  in,  near,  and  adjoining  a  certain  itteet 
there,  which  was  a  common  highway.    The  only  p<mit 
of  law  decided  in  the  cause,  was,  as  to  whether  tfie 
evidence  sufficiently  proved  a  dedication  of  the  road  to 
the  public    And  the  case  is  only  an  authority  on  the 
present  subject,  to  this  extent,  viz.  that  it  appeon  to 
have  been  assumed  as  a  matter  beyond  dispute,  that  the 
action  was  well  founded,  supposing  the  road  was  shewn 
to  have  been  a  public  one. 

On  the  part  of  the  defendant,  it  was  argued,  that  no 
use  which  a  man  chooses  to  make  of  his  own  property, 
can  amount  to  a  nuisance  to  a  publio  or  private  right, 
unless  it  in  some  way  interferes  with  the  lawful  enjoy- 
ment of  that  right ;  that,  in  the  present  case,  the  exca- 
vation of  the  area  in  no  manner  interfered  with  the  way 
itself,  or  was  in  any  sense  hurtful  or  perilous  to  those 
who  confined  themselves  to  the  lawful  enjoyment  of  the 
right  of  way ;  and  that  it  was  only  to  those  who,  like 
the  deceased,  committed  a  trespass,  by  deviating  on  to 
the  adjoining  land,  that  the  existence  of  the  area,  thou^ 
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not  fenced,  could  be  in  any  degree  detrimental  or 
dangeroQs. 

In  support  of  this  view  of  the  subject,  reliance  was 
placed  on  the  case  of  Blythe  v.  Topham  («),  where  it 
was  held,  that,  if  A.j  seised  of  a  waste  adjacent  to  a 
highway,  digs  a  pit  in  the  waste,  within  thirty-six  feet 
of  the  highway,  and  the  mare  of     escapes  into  the 
waste,  and  falls  into  the  pit,  and  dies  there ;  yet  B. 
shall  not  have  an  action  against  A.,  because  the  making 
of  the  pit  in  the  waste,  and  not  in  the  highway,  was  not 
any  wrong  to  B. ;  but  it  was  the  default  of  B.  himself 
that  his  mare  escaped  into  the  waste.    And,  in  further 
support  of  this  doctrine,  a  jpassage  was  cited  from  the 
judgment  of  Alderson,  B.,  in  JbrrfiTz  v.  Crump  (b),  where 
-tlie  case  is  put  of  a  man,  who,  passing  in  the  dark 
along  a  foot-path,  should  happen  to  fall  into  a  pit  dug 
in  the  adjoining  field,  by  the  owner  of  it,      In  such  a 
case,''  says  the  learned  judge  (c),  "  the  party  digging 
tl^«  pit  would  be  responsible  for  the  injury,  if  the  pit 
w«re  dug  across  the  road ;  but,  if  it  were  only  in  an 
a.cljacent  field,  the  case  would  be  very  different,  for,  the 
fia^TlIng  into  it  would  be  the  act  of  the  injured  party 
l^imself."    And,  as  to  the  case  of  Coupland  v.  Harding^ 
^^m,  it  was  not  only  denied  to  be  law,  by  the  counsel 
the  defendant,  but  it  was  further  argued,  that,  in 
tliat  case,  —  as  appeared  by  the  original  nisi  prius  re- 
^id,  procured  by  Coltman^  J.,  —  as  also  in  Jarvis  v. 
^ean^ —  the  area  was  in  one  count  alleged  to  be  iJi 
highway. 

But  it  seems  clear  to  us,  that,  in  each  of  these  cases, 
the  area  in  question  was  not  parcel  of  the  road,  but  was 
^  area  meant  to  be  fenced  off  from  it,  in  the  ordinary 
^ay,  by  upright  iron  rails,  so  as  to  exclude  the  public 


1850. 

Barnes 
Ward. 


(a)  1  Roll.  Abr.  88.,  Cro. 
^ac.  158.  Suprd,  421  (b). 


(c)  Jb.  788. 
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1850.  from  it,  in  a  manner  quite  inconsistent  with  the  notion 
of  its  being  itself  a  part  of  the  highway.  And^  with 
respect  to  the  case  of  Blytlie  v.  Topham,  and  the  passage  ^ 
Ward.  cited  from  the  judgment  in  Jordin  v.  Crumps  it  must  be 
observed,  that,  in  these  instances,  the  existence  of  the 
pit  in  the  waste  or  field  adjoining  the  rood,  is  not  said 
to  have  been  dangerous  to  the  persons  or  cattle  of  those 
who  passed  along  the  road^  if  ordinary  caution  were 
employed. 

In  the  present  case,  the  jury  expressly  found  the  way 
to  have  existed  immemorially ;  and  they  must  be 
*  to  have  found  that  the  state  of  the  area  made  the  wa^ 
dangerous  for  those  passing  along  it,  and  that  the  d« 
ceased  was  using  ordinary  caution  in  the  exercise  of  t^^^ 
right  of  way,  at  the  time  the  aecident  happened. 

The  result  is,  —  considering  that  the  present 
refers  to  a  newly-made  excavation  adjoining  an  imme-  f 
morial  public  way,  which  rendered  the  way  unsafe  to  ■ 
those  who  used  it  with  ordinary  care, —  it  appears  to  os 
after  much  consideration,  that  the  defendant,  in  having  ^ 
made  that  excavation,  was  guilty  of  a  public  nnisanoe, 
even  though  the  danger  consisted  in  the  risk  of  te— 
cidentally  deviating  from  the  road;  for,  the  danger 
thus  created  may  reasonably  deter  prudent  persons  ftoi^* 
using  the  way,  and  thus  the  full  enjoyment  of  it  1 
the  public,  is,  in  effect,  as  much  impeded  as  in 
case  of  an  ordinary  nuisance  to  a  highway. 

With  regard  to  the  objection,  that  the  deceased  wa 
a  trespasser  on  the  defendant's  land  at  the  time  the  i 
jury  was  sustained,  —  it  by  np  means  follows  from  thi 
circumstance  that  the  action  cannot  be  maintainc 
A  trespasser  is  liable  to  an  action  for  the  injury  wli 
he  does:  but  he  does  not  forfeit  his  right  of  action  i 
an  injury  sustained.    Thus,  in  the  case  of  Bird  yr.Ho 
brook  (a),  the  plaintiff  was  a  trespasser,  —  and^  inde^^^^ 

(a)  4  Singh.  628.,  I  3£.    P.  607. 
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a  voluntary  one, — but  he  was  held  entitled  to  an  action  1850. 
for  an  injury  sustained  in  consequence  of  the  wrongful  ' 
act  of  the  defendant,  without  any  want  of  ordinary  I^^rnes 
caution  on  the  part  of  the  plaintiff,  although  the  injury  Ward. 
would  not  have  occurred,  if  the  plaintiff  had  not  tres- 
passed 6n  the  defendant's  land.    This  decision  was 
approved  of  in  Lynch  v.  Nurdin  (a),  and  also  in  the 
case  of  Jordin  v.  Crumps  in  which  the  court,  though 
expressing  a  doubt  as  to  whether  the  act  of  the  defend- 
ant in  setting  a  spring-gun  was  illegal,  agreed,  that, 
if  it  were,  the  fact  of  the  plaintiff's  being  a  trespasser 
would  be  no  answer  to  the  action. 

For  these  reasons,  we  are  of  opinion  that  the  declar- 
ation in  this  case  discloses  a  good  cause  of  action ;  and 
also  that  the  third  issue  was  pro{)erly  found  for  the 
plaintiff. 

The  rule,  therefore,  must  be  discharged. 

Rule  discharged,  (b) 

O)  1  Q.  B,  37«,  4  P,  purports  to  be  a  translation  of 

677'  a  law  of  Solon),  see  note  C. 

(b)  As  to  the  rule  cited  at  the  end  of  this  volume, 
fro  an  the  Digest^  #tiprd  (which 
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mother,  to  certain  moneTS  and  other  estate  and  pro*  1850* 
]perty,  and  the  said  Maria  Foster  might  also,  by  other  — 
means,  become  entitled  to  other  real  and  personal  p^)^^ 
property;  and  reciting  that  a  marriage  had  been 
Agreed  upon,       between  the  said  William  Aggas  and 
Jdaria  Foiter^  and,  upon  the  treaty  for  the  marriage, 
it  was  agreed  that  the  said  John  Foster  should,  by  his 
<30Tenant,  secure  the  payment,  during  so  long  as  the 
0aid  WiUiam  Aggas  and  Maria  Foster^  or  either  of 
-^hem,  or  any  issue  of  the  said  intended  marriage  im« 
mediately  entitled  under  the  provisions  thereinafter 
oontained,  should  be  living,  of  an  annuity  or  yearly 
sum  of  such  an  amount,  but  no  more,  as,  either  alone, 
or  t<^ther  with  the  yearly  income  to  arise  or  be 
payable  fix>m  any  real  or  personal^  estate,  or  both 
oonjointly,  which  should  at  any  time  or  times,  or  from 
'time  to  time,  devolve  upon  or  vest  in  the  said  William 
.^ggoM  and  Maria  Foster,  in  her  right,  or  any  issue 
of  the  said  intended  marriage,  would,  after  any  such 
devolution  or  vesting  as  aforesaid,  make  up  the  yearly 
iiic(Mne  or  sum  of  150/.  for  the  time  being,  to  the 
intent  that  150/.  a  year  should  be  always  enjoyed 
by  means  of  the  said  covenant  and  real  and  personal 
estate  so  to  devolve  or  vest  as  aforesaid,  or  either  of 
them  respectively,  —  it  was  witnessed,  that,  in  pur- 
suance of  the  said  agreement,  and  in  consideration  of 
the  said  intended  marriage,  the  said  John  Foster  did 
thereby,  for  himself,  his  heirs,   executors  and  ad- 
toinistrators,  covenant,  promise,  and  agree  with  and  to 
•Ewnw,  Foster,  and  Cromptoriy  their  executors,  adminis- 
trators, and  assigns,  that,  in  case  the  said  intended 
inarriage  should  be  solemnized,  he,  the  said  John  Foster^ 
Ms  heirs,  &c.,  should  and  would  pay,  or  cause  to  bo 
paid,  to  EvanSy  Foster,  and  Crompton,  their  executors, 
&C.,  during  such  time  and  as  long  as  the  said  William 
Aggas  and  Maria  Foster,  or  either  of  them,  or  any 
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1850.  issue  of  the  said  intended  marriago  immediately 
entitled  under  the  provisions  theidnafter  contuned, 
should  be  living,  at  or  in  the  common  dining  hall  of 
Lincoln's  Inn,  in  the  county  of  Middlesex,  between 
the  hours  of  twelve  at  noon  and  two  in  the  after- 
noon, an  annuity  or  yearly  sum  of  such  an  amount 
as,  either  alone  in  the  mean  time  and  until  any  real 
or  personal  estate  should  devolve  upon  or  vest  in  the 
said  William  Aggas  and  Maria  Foster,  in  her  right,  or 
any  issue  of  the  said  intended  marriage,  under  the  said 
settlement  of  her  said  father  and  mother,  and  the  said 
thereinbefore-mentioned  will,  or  either  of  them,  or 
otherwise  howsoever,  or  together  with  the  dear  annual 
produce  to  arise  or  be  payable  from  any  such  real 
or  personal  estate,  as  the  case  might  be,  after  any  |8uch 
devolution  or  vesting  as  aforesaid  should  take  place  for 
the  time  being,  would,  from  time  to  time,  make  up  one 
full  annuity  or  yearly  sum  of  15021  of  la¥rfiil  money  of 
Great  Britain,  and  should  and  would  pay  the  same 
by  two  equal  half-yearly  payments,  on  the  13th  of 
January  and  the  13th  of  July  in  every  year,  withouttf^^^ 
any  deduction  or  abatement  whatsoever  out  of  the  sam^^^-j^ 
or  any  part  thereof,  for  or  on  account  of  any  present  o'< 
future  taxes,  charges,  and  impositions. 

[A  copy  of  the  deed  accompanied,  and  was  to 
taken  as  part  of,  the  case.] 

The  said  marriage  between  William  Aggas  and  Mam 
Foster  was  duly  solemnized  shortly  after  the  date  of 
the  said  indenture,  and  before  the  bankruptcy  her^  So* 
after  mentioned;  and  there  has  been  issue  bom,  vnoe 
child  only,  who  is  now  living,  and  is  of  the  age  of  ^ir 
years,  or  thereabouts. 

The  said  William  Aggas,  and  Maria,  his  wife,  sn 
both  living. 

No  real  or  personal  estate  has  yet  devolved  upon,  or 
become  vested  in,  the  said  William  Aggas,  and  Maria, 
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his  wife,  in  her  right,  or  any  iesuc  of  them,  or  the  said  1850. 

Rowland  Evans,  Thomas  Foster,  and  Charles  Crompton,   

as  such  trustees  under  the  said  indenture,  under  or  by  y^YBit 
virtue  of  the  said  settlement  executed  on  the  mamagc 
of  the  said  John  Foster,  the  bankrupt,  or  the  will  of 
the  said  Thomas  Oldham,  or  otherwise  howsoever* 

Oh  the  24th  of  October,  1842,  a^at  in  bankruptcy 
waa  duly  issued  against  the  said  John  Foster,  together 
with  the  said  Rowland  Evans  and  the  said  Thomas 
Foster,  under  which  the  said  John  Foster,  Rowland 
Evans,  and  Thomas  Foster,  were  declared  bankrupts : 
and,  on  the  8th  of  November,  1842,  George  Rowe  (since 
deceased),  Thomas  Moore,  and  Robert  Minter,  were 
chosen  creditors'  assignees,  and  Thomas  Massa  Al- 
soger  (since  deceased,)  was  appointed  official  assignee, 
under  the  said  ^fiat. 

On  the  25th  of  March,  1843,  the  said  Rotoland  Evans, 
Thomas  Foster,  and  Charles  Crompton,  as  such  trustees 
as  aforesud,  tendered  a  proof  under  the  said^af,  against 
the  separate  estate  of  the  said  John  Foster^  for  the 
value  of  the  said  annuity,  as  a  contingent  debt:  but 
such  proof  was  rejected,  on  the  ground  that  the  contin- 
gencies on  which  the  said  annuity  depended,  were  euch 
that  the  value  of  the  said  annuity  could  not  be  as- 
certained. 

At  the  date  and  issuing  of  the  said  fiat,  the  sum  of 
42/,  8*.  4rf.  was  due  and  owing  to  the  said  Rowland 
Evans,  Thomas  Foster,  and  Charles  Crompton,  as  such 
trustees  as  aforesaid,  for  arrears  of  the  said  annuity; 
and  on  the  said  25th  of  March,  1843,  there  was  due 
and  owing  to  the  said  Rowland  Evans,  Thomas  Foster, 
and  Charles  Crompton,  for  and  in  respect  of  the  said 
annuity,  the  sum  of  105/.,  including  the  amount  of 
such  arrears,  and  a  proportional  part  of  tlie  current 
half-year,  up  to  the  time  of  tendering  the  said  proof. 

The  said  Rmcland  Evans,  Thomas  Foster,  and  Charles 
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1850.      Crompton,  were,  on  the  said  23rd  of  March,  1843, 

  allowed  to  prove,  and  were  admitted  as  creditors, 

F08TEB.     against  the  separate  estate  of  the  said  John  Foster,  for 
such  sum  of  105/. 

Under  the  joint-estate,  dividends,  amounting  in  the 
whole  to  65.  Id,  in  the  pound  have  been  paid  to  the 
joint-creditors.  The  creditors  upon  the  separate  estate 
of  the  said  John  Foster,  including  the  said  Rowland 
Evans,  Thomas  Foster,  and  Charles  Crompton,  in  re- 
spect of  their  said  claim  for  105/.,  were  paid  in  full; 
and  a  surplus  from  his  separate  estate  was  carried  over 
to  the  credit  of  the  joint-estate. 

On  the  6th  of  March,  1843,  the  said  John  Foster 
obtained  his  certificate. 

In  and  during  the  year  1848,  and  after  such  distri- 
bution as  aforesaid,  a  further  sum  of  1211/.4«.  6i2.  was 
received  hj  Herbert  Harris  Cannan,  as  the  official 
assignee  under  the  said  ^t,  as  part  of  the  separate 
estate  of  the  smd  John  Foster,  to  which  he  became 
entitled  in  right  of  his  wife. 

The  whole  of  the  said  annuity  of  1502.  per  annum 
hath  continued  to  be,  and  still  is,  payable  under  and  by 
virtue  of  the  said  indenture.  The  instalments  of  the 
said  annuity  which  accrued  after  the  date  of  the 
hereinbefore-mentioned  proof,  down  to  the  21st  of  Sep^ 
temhcr,  1848,  amount  to  823/.  I65.  8rf. 

The  said  John  Fostei'  has,  since  his  bankruptcy,  paid 
to  the  said  William  Agga^  four  several  sums  of  30i 
each  on  account  of  such  last-mentioned  instalments, 
leaving  a  balance  of  703/.  16^.  M.  due  in  respect  of  the  ^ 
said  annuity. 

On  the  5  th  of  February  last,  the  said  Rowland  Evans,^ 
Thomas  Foster,  and  Charles  Crompton  presented  theiic 
petition  to  Vice-Chancellor  Knight  Bruce,  alleging-^ 
that,  under  the  circumstances  hereinbefore  stated  and 
appearing,  the  contingencies  upon  which  the  said  an- 
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DUity  or  debt  was  payable,  had  happened,  as  to  the  1850. 

saccesdve  payments  thereof  which  had  accrued  due  and   

becoaie  payable  since  the  said  bankruptcy ;  and  praying 
that  they  might  be  admitted  as  creditors  for  the  said 
sum  of  703/.  I6s.  Sd.,  and  might  receive  dividends 
thereon  (not  disturbing  former  dividends) :  and,  by  the 
order  of  His  Honour,  made,  upon  the  hearing  of  the 
said  petition,  on  the  14th  of  February  last,  it  was  or- 
dered that  a  case  should  be  stated  for  the  opinion  of 
the  justices  of  Her  Majesty's  court  of  Conunon  Pleas, 
upon  the  following  question, — 

Whether  the  said  Rowland  JSvansy  Thomas  Foster, 
and  Charles  Crompton,  are  entitled  to  prove  against 
the  separate  estate  of  John  Foster,  the  bankrupt,  in 
respect  to  the  said  annuity,  for  the  instalments  thereof 
accrued  since  the  25  th  of  March,  1843,  the  date  of 
the  first-mentioned  proof,  or  any  or  either  of  them,  and 
receive  dividends  with  the  other  creditors,  not  disturb- 
ing any  former  dividends. 

Channell,  Serjt.  (with  whom  was  Hardy),  in  support 
of  the  claim  of  the  trustees  to  prove  under  the  ^at. 
The  annuity  in  question  was,  before  and  at  the  date  of 
the  Jiat  against  Foster j  a  debt  payable  upon  a  con- 
tingency," within  the  first  branch  of  the  6  G.  4.  c.  16. 
s.  56  (a),  which  is  in  substance  re-enacted  in  the  12 


(a)  That  section  enacted, 
that,  ''if  any  bankrupt  shall, 
before  the  issuing  of  the  com- 
mUrion  [^fiat,  or  the  filing  of 
a  petition  for  adjudication  of 
bankruptcy],  have  contracted 
any  debt  payable  upon  a  con- 
tingency which  shall  not  have 
happened  before  the  issuing 
of  such  commission  [^fiat,  or 
tlie  filing  of  such  petition], 
the  person  vrith  whom  such 


debt  has  been  contracted  may, 
if  he  think  fit,  apply  to  the 
court  to  set  a  value  upon 
such  debt,  and  the  commis^ 
sioners  are  [court  is]  hereby 
required  to  ascertain  the  value 
thereof,  and  to  admit  such 
person  to  prove  the  amount  so 
ascertained,  and  to  receive  di- 
vidends thereon ;  or,  if  such 
value  shall  not  be  ascertained 
before  the  contingency  shall 
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1850.       &  13  Vict.  c.  106.  5. 177.  (a)    The  authorities  are  dis- 
tinct.   Thus,  in  Ex  parte  Ttndall,  in  re  Giblins{b)y  S., 
by  his  marriage-settlemeBt;  covenanted  with  the  pe- 
titioners, as  trustees,  to  pay  an  annual  sum  of  802^  for 
himself  for  life,  then  to  his  wife  for  life,  and^  after  her 
death,  to  any  issue  of  the  marriage ;  and  that  his  heirs,  , 
executors,  or  administrators,  should,  within  twelye^ 
calendar  months  after  his  death,  pay  to  the  i)etitionenQ 
the  sum  of  4000/.,  on  various  trusts.    S.  became  bank--^ 
rupt :  and  it  was  held  that  the  petitioners  were  entitlec^ 
to  prove  the  value  of  the  4000/.  as  a  contingent  deb^^ 
against  his  separate  estate.    So,  in  Willis,  in  re  (c),  i^ 
was  held,  that,  under  the  6      4.  c.  16.  s.  56.,  a  claii^i 
on  a  guarantee  for  a  sum  certain,  when  due,  is  provabK^ 
as  a  debt,  and,  before  it  is  due,  is  provable  as  a  debaB 

due  on  a  contingency.    Where  the  contingency  ha;  

pens  after  the  date  of  the  jfiat,  but  before  the  whc^^j 
estate  has  been  distributed,  the  amount  is  provak^n^li 
under  the  second  branch  of  the  clause,  although 
value  could  not  be  ascertained  at  the  date  of  the  JS^^ 
In  Ex  parte  Grundy,  in  re  Russell  {d).  A.,  in  Fdnrw^^^ 
1772,  covenanted  by  his  marriage-settlement  for 
payment  of  2000/.,  in  case  his  intended  wife,  or  wuiy 
issue  of  the  marriage,  should  survive  him :  in  1803,  g 
commission  of  bankruptcy  issued  against  A.,  tmder  wliici 
he  obtained  his  certificate:  in  February,  1825,  Adied^ 
leaving  issue  of  the  marriage:  in  May,  1828,  there 


have  happened,  then  such  per- 
son may^  after  such  contingency 
shall  have  happened,  prove  in 
respect  of  such  debt,  and  re- 
ceive dividends  with  the  other 
creditors,  not  disturbing  any 
former  dividends ;  provided 
such  person  had  not,  when 
such  debt  was  contracted,  notice 
of  any  act  of  bankruptcy  by 
such  bankrupt  committed." 


(a)  This  section  is  subctan- 
tially  the  same  as  the  former, 
the  only  diiference  being  tk 
substitution  of  the  words 
within  brackets  for  those  in 
italics, 

(6)  Mont.  Si  M'A.  415. 

(c)  4^Exch.  530. 

(d)  Mont.SsM'A.20S, 


i 
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being  funds  remaining  for  distribution  amongst  the  1850. 
creditors  of  A.^  a  renewed  commission  was  issued,  and  — 
a  final  dividend  advertised ;  it  was  held,  that  the  6  G.  4.  j^J^j, 
c.  16.  s.  56.  was  retrospective  in  its  operation,  and  that, 
although  the  event  upon  which  the  debt  was  contingent, 
had  happened  after  the  commission  issued,  and  before 
that  statute  came  into  operation,  the  jBum  of  2000/. 
was  a  debt  provable  under  the  commission.  In  Ex 
parte  Lewist  in  re  Charman  (a),  where  A,  advanced 
2000/.  to  B.,  to  be  repaid  on  a  day  certain,  and  secured 
hj  the  bond  of  C,  conditioned  that,  if  B.  made  default 
in  payment  on  the  day  named,  C  should  pay  within 
one  week:  (7.  became  bankrupt,  and  B.  afterwards 
made  default :  and  it  was  held  that  the  debt  was  prov- 
able under  the  commission  against  C.  So,  in  JEx  parte 
Myers,  in  re  Sudell  (i),  a  debt  on  a  guarantee  which 
did  not  become  absolute  before  the  bankruptcy,  was 
held  to  be  provable  as  a  contingent  debt  Here,  as 
the  events  had  continued,  during  the  existence  of  which 
the  annuity  was  to  be  payable,  the  contingency  had 
happened  as  to  each  and  every  of  the  sums  which  be- 
came due  since  the  bankruptcy ;  and  the  trustees  are 
consequently  entitled  to  prove  against  the  separate 
estate  of  the  bankrupt,  for  all  the  payments  which  had 
accrued  since  the  25th  of  Marchy  1843. 

IVilles  (with  whom  was  Maxwell),  contra.  Foster^s 
liability  to  pay  the  annuity  in  question  does  not  con- 
stitute a  debt  provable  within  the  6  G.  4.  c.  16.  s.  56., 
hy  reason  of  the  uncertainty  of  the  amount  to  be  paid 
in  futitro,  and  the  impracticability  of  calculating  its 
Talue.  In  Thompson  v.  Thompson  it  was  distinctly 
held,  that  the  instalments  of  an  annuity  for  tlie  payment 

(a)  Mont.  S;  M'A,  426.  (c)  2  N.  C.  l68  ,  2  Scott, 

(b)  Mont.S^  Biigh,  229.  266*. 
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1860.      of  whioh  a  bankrupt  is  surety  only^  and  which  he  cove- 
nants to  pay  in  case  of  the  default  of  the  grantor,  are  not, 
where  they  become  due  after  his  bankruptcy,  provable 
under  a  fiat  against  the  surety.  In  Bennett  v.  Burton  (a), 
by  deed  of  mortgage  for  a  debt  of  1000/.,  the  mortgagor 
covenanted,  as  a  further  security,  to  insure  his  life  for 
the  mortgagee's  benefit,  deliver  the  policy  to  him,  and 
keep  the  premiums  paid  till  the  debt  was  discharged; 
and  that,  if  in  the  mean  time  the  premiums  should  be 
in  arrear,  the  mortgagor  might  pay  them,  and  recover 
the  amount  from  the  mortgagee.  The  mortgagor  after- 
wards took  the  benefit  of  the  insolvent  debtors'  act, 
7  (r.  4.  c.  57.,  and  included  the  1000/.  debt  in  his 
schedule,  stating  also  that  the  creditor  held  a  policy  of 
insurance  on  his  life,  with  the  joint  security  of  A.  B, 
for  payment  of  the  premiums.    And  it  was  held  that  ^ 
the  mortgagor  was  not  protected,  by  his  discharge  and  ^ 
8.61.,  from  an  action  of  covenant  at  the  suit  of  the 
mortgagee,  for  premiums  becoming  due  after  such  .nFh 
discharge,  and  paid  by  the  mortgagee  on  the  mortgagor's^^  "^^^s 
default.    And  in  Toppin  v.  Field  (i),  the  defendant,^  :*^-t, 
being  indebted  to  the  plaintiff,  assigned  to  him  a  policj^^^y 
of  assurance  on  the  defendant's  life,  and  covenanted  tc^^^Sio 
pay  the  annual  premiums,  and,  if  he  did  not,  and  th^  mrAe 
plaintiff  paid  them,  to  repay  the  plaintifiP.    The  dc 
fendant  afterwards  became  bankrupt,  and  obtained  hlf^. 
certificate.    A  premium  accruing  due  after  the  bao 
ruptcy,  and  being  unpaid  by  the  defendant,  and  tlK=M6e 
plaintiff  having  paid  it,  and  not  been  repaid,  —  it  w^^  ns 
held,  that  the  defendant  was  not  discharged  from  liabUii 
for  these  breaches  of  covenant,  by  ss.  56.  and  121. 
the  6  G.  4.  c.  16.    In  the  present  case,  the  annuL 
not  falling  within  any  express  provision  of  the 


(a)  \^Ad.Si  E.  657.,  4  P.  (b)  4Q.B. 386.,  3G.^ 
3f  D.313.  340. 
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rapt  act»  the  orreara  accruing  due  since  the  Jiat  ore  not 
provable  as  an  absolute  debt. 

Channell,  Serjt^  was  heard  in  reply. 

The  following  certificate  was  afterwards  sent  to  the 
Vice-Chancellor :  — 

"  This  case  has  been  argued  before  us  by  counsel. 
We  have  considered  it,  and  are  of  opinion  that  Emcland 
Evans,  Thomas  Foster,  and  Charles  Crompton,  are  not 
entitled  to  prove  against  the  separate  estate  for  the  in- 
stalments mentioned  in  this  question. 

«  W.  H.  Maule. 
"  C.  Cresswell. 

E.  V.  Williams. 
"  T.  N.  Talfourd." 


1850. 

In  re 
Foster. 


Heyhoe  v.  Burge.  r,.  ,^ 

Feb.  l^. 

EBT,  for  work  and  labour  and  materuils,  and  for  One  who 


money  found  due  upon  an  account  stated,  stipulates  for 

Plea,  nunquam  indebitatus.  ^^^^  profits 

The  cause  was  tried  before  Pollock,  C.  B.,  at  the  of  a  particular 

Jforfolk  spring  assises,  1847.    The  facts  were  as  fol-  ^^^""^l^^'^' 

lows  :  —  third  persons, 

The  plaintiff  was  a  mason  and  bricklayer  at  Swaff-  »  partner. 

AnYTi,  in  the  county  of  Norfolk.    The  defendant  had  ^yy  a  memo- ' 

formerly  been  a  contractor  for  railways  and  other  randum  in 

writing, 

Agreed,  *'  for  services  performed/'  to  allow  C,  a  fourth  sliare  of  the  clear  profits 
^uriaing  from  a  contract  for  the  construction  of  a  line  of  railway ;  and  tliere 
evidence  to  shew  that  C.  had  acted  upon  the  agreement  (though  not  for- 
mally a  party  to  it),  and  that  he  had  to  some  extent  interfered  in  the  work :  — 
Kcld,  sufficient  to  shew  that  C  was  a  partner  in  the  transaction,  quoad  third 
Arsons. 


tocotxsttv^';  S«'a#h«'"'  -;^,^«rt\eB^-  dire-- 


\tvt' 
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Memorandum,  8th  August^  1846.   We,  the  under-  1850* 

signed^  hereby  agree  to  pay  Mr.  George  Surge,  of  Heme  

Bay,  any  moneys  he  may  advance  for  us,  and  interest  ^=^bob 
at  the  rate  of  lOL  per  cent  until  repiud;  and,  further,  Burob. 
give  an  order  jointly  upon  The  Lynn  and-Dereluim 
Railway  Company  to  receive  any  moneys  that  may  be- 
come due  tmder  the  contract  with  them,  for  the  per- 
formance of  five  and  a  half  miles  of  rail-road  upon  tho 
Xyitn  and  Dereham  line,  or  any  other  moneys  that  may 
be  due  to  us,  the  said  WilKam  Fly,  Daniel  Frost,  and 
Donald  O.  Matheson. 

(Signed)        William  Fry, 
Daniel  Frost"" 

Witness,  *'D.  O.  Matheson."' 

In  pursuance  of  the  last-mentioned  agreement,  Fly 
a.nd  Frost  signed  an  order,  in  favour  of  the  defendant, 
upon  the  company,  as  follows :  — 

"  London,  8th  August,  1846. 
**  The  Lynn  and  Dereham  Railway  Company, 
Gentlemen,  —  Have  the  goodness  to  pay  unto  Mr. 
George  Surge,  of  Jlerne  Say,  any  amount  due  to  us  for 
'^mk  performed  under  our  contract  with  you  for  the 
Execution  of  a  part  of  the  rail-road  between  Narhorough 
Swaffham ;  and  his  receipt  will  be  our  discharge 
^^r  the  same. 

(Signed)     «  W.Fbj. 

«  D.  Frost:' 

On  the  15th  of  August^  a  contract  under  seal  was 
^^ltered  into  by  Fig  and  Frost,  as  contractors,  with  the 
^mpany,  for  the  formation  of  the  portion  of  the  line 
^bove  referred  to :  by  this  deed  it  was  provided,  amongst 
^tlier  things,  that  Fly  and  Frost  should  not  make  any 
^Ub-contract  without  the  leave  of  the  directors,  except 

to  labour, — aud  that  only  with  the  consent  in  writing 
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ISfiO.      of  the  oompany*s  engineer.    Bonds  for  the  due  per- 
—      fbrmance  of  the  contract  by  Fly  and  Frost,  were  at  the 
HvTHOH     gjjjjj^  ^jjjj^  executed  by  the  oontraotors,  and  also  by  the 
BuEGK.     defendant  and  Matheson  respectively  as  their  sureties. 

During  the  progress  of  the  work,  seyeral  liters  were 
addressed  by  the  defendant  to  Mathesan.  These  letters 
shewed  that  the  defendant  took  considerable  interest  in 
the  work.  In  one  of  them,  —  which  bore  data  the  6th 
of  December,  1846,  —  he  says :  —  I  am  glad  yon  have 
got  over  your  difficulties.  If  you  had  been  a  little  posi- 
tive with  Mr.  Hall  (the  company's  engineer),  I  consider 
you  could  have  got  a  certificate.  Look  out  in  time 
always.  Write  me  to  Bull  and  Mouth.  Mr.  Fisher  has 
received  the  bill  of  particulars  from  Mr.  Cax$  and  it  is 
necessary,  the  first  opportunity,  that  we  see  him  toge- 
ther.  If  you  have  anything  particular  to  come  up  for,   

besides  this,  you  can  meet  me  after  Wednesday  at  J?teSL^; 
and  Mouth :  but  leave  as  seldom  as  possible ;  you  hav^^»^ 
all  had  running  about  enough."  In  another  of  thcfi^  ^mx 
letters,  the  defendant  ^tm^Mathesan  '^to  keep  dow~ 
all  expenses:"  and,  in  another,  he  sends  notice  to 
person  named  Reynolds,  to  detain  all  stone  which 

been  ordered  by  Fly  and  Frost    And,  in  a  letter  s  rf. 

dressed  by  him  to  Messrs.  Hall  8c  Co.,  the  enginee^zs^ 
the  defendant  desires  them  not  to  let  any  materiisiib 
leave  the  line. 

The  plaintiff*  then  put  in  the  examination  of  the  de- 
fendant under  a  Jiat  in  bankruptcy,  issued  on  tie 
10th  of  November,  1847,  against  Fly,  Frost,  and  Jffa- 
theson.    The  material  parts  of  this  examination  were  as 
follows: — "I  know  the  bankrupts.  Fly,  Frost,  and 
Matheson.    Matheson  is  my  brother-in-law.  Frosthts 
worked  for  me  nearly  twenty  years,  at  different  plaees; 
and  Fly,  also,  I  have  employed  from  time  to  time  to  do 
work  for  me  as  a  contractor.    I  have  piud  them  as  sab- 
contractors;  and  I  have  lent  them  money  to  cany  oo 
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oontiBCta  They  had  good  credit,  and  good  character :  I860, 
but  I  should  think  not  much  capital.  I  knew  of  their  — — 
tendering  for  vk  contract  with  The  Lynn  and  Dereham  ^"^hoi 
Bmbcajf  Company.  I  first  heard  of  it  after  they  had  Buiigb. 
agreed  for  it,-*— about  August,  1846.  In  the  first  in- 
stance, they  tendered  for  the  contract,  and  were  not 
•oooeeBfoL  But,  the  directors  having  for  some  reason 
refused  to  take  the  party  they  had  previously  agreed 
with,  they  applied  again  to  Fly  and  Frost  to  take  the 
contract ;  and  they  then  applied  to  me  for  assistance.  I 
believe  this  is  the  way  they  got  the  contract.  They 
advised  with  me  originally  as  to  the  quantities,  and  the 
prices  to  be  charged  for  the  work.  I  mean  to  state  that 
I  knew  of  their  tendering  for  the  contract  originally. 
The  original  contract  price  was,  I  think,  45,000/.,  or 
thereabouts.  I  was  proposed  as,  and  am,  one  of  the 
sureties.  I  agreed  to  advance  money  to  carry  on  the 
worK  No  sum  was  named.  The  agreement  under  which 
the  advances  were  to  be  made,  was  in  writing.  I  produce 
the  agreement^  dated  the  5th  of  August^  1846.  [The 
agreement  was  set  out]  There  was  another  agreement, 
of  the  8th  of  August,  1846,  which  I  also  produce.  [This 
agreement  also  was  set  out.]  That  is  the  agreement  I 
acted  upon.'' 

This  examination  was  put  in  for  the  purpose  of 
proving  the  agreement  of  the  5th  of  August,  1846,  — 
as  a  statement,  under  the  hand  of  the  defendant,  that 
there  was  such  an  agreement,  and  that  he  had  acted 
under  it,  and  therefore  within  the  principle  laid  down 
in  Slatterie  y.  Pooley.  (a) 

The  lord  chief  baron,  after  consulting  Coltman,  J., 
tefosed  to  receive  the  examination  a^  evidence  of  the 
tgreement. 

The  original  was  then  called  for,  and  produced,  but 
VA8  objected  to  on  the  part  of  the  defendant,  as  being 


(a)  6M.^W.m. 
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1850.  Unstamped,  and  also  on  the  groond  that  the  defendantiS 
—      was  no  party  to  it. 

Heyhob        rp^  ^jj^       objection,  it  was  answered  that  there  wt^^ 
BuROE.      no  evidence  that  the  profits,  a  division  of  which  th^ 
agreement  stipulated  for,  amounted  to  2011,  and  ther^^ 
fore  no  stamp  was  requisite.    And,  in  answer  to  t^^ 
second  objection,  the  plaintiff's  counsel  put  in  a  fiuil^^ 
agreement,  also  dated  the  5th  of  Avffust,  1846,  i^^^^ 
purporting  to  be  made  between  Fly,  Frost,  and  Matbt^ 
(but  executed  by  Fly  and  Frost  only),  and  witneeaerf 
by  the  defendant,  in  whose  hcmdwriting  it  was,  as 
follows:  — 

Memorandum  of  agreement,  made  this  6th  of 
August,  1846,  between  William  Fly,  Daniel  Fro^, 
and  Donald  0.\Matheson  :  the  sud  WiUiam  Flj  and 
Daniel  Frost  hereby  agree  to  give  unto  the  said  DmU 
O.  Matheson  one  fourth  part  of  the  net  profits  ariuDg  . 
from  a  contract  made  with  The  Lynn  and  Derdm 
Railway  Company;  and  they  further  appoint  him  to 
pay  and  receive  all  moneys  that  may  be  neceasaiy  to 
pay  or  receive  during  the  performance  of  the  work: 
and,  should  any  dispute  arise  between  the  aforesaid 
parties,  the  same  is  to  be  decided  by  Mr.  G.  Burge,  of 
Heme  Bay. 

«  Witness  (Signed)  «  mUiam  Fig, 

"  George  Burge.''  Daniel  FrosC 

The  learned  judge  thereupon  ruled  that  the  two 
agreements  were  admissible  in  evidence :  and,  in  leaviog 
the  cose  to  the  jury,  he  told  them,  that,  if  they  believed 
those  documents  to  be  the  documents  which  they  por* 
ported  by  the  examination  to  be,  they  ought  to  find 
that  the  defendant  was  interested  in  the  profits,  and 
consequently  a  partner. 

The  jury  accordingly  returned  a  verdict  for  the 
plaintiff,  damages  361/., — leave  being  reserved  to  the 
defendant  to  move  to  enter  a  nonsuit. 
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G^Malley,  in  Easter  term,  1848,  accordingly  obtained  1850. 

a  rule  nisi  to  enter  a  nonsuit,  and  also  for  a  new  trial,   

on  the  ground  that  the  verdict  was  against  evidence.  Heyhob 
He  submitted  that  there  was  no  evidence  that  the  de-  Burob. 
fendant  had  <Bver  assented  to  the  agreement  of  the  5th 
of  August,  1846 ;  and  that,  even  if  there  was,  the  agree- 
ment did  not  constitute  him  a  partner  with  Fly  <and 
Frosiy  nor  did  he,  not  being  a  party  thereto,  acquire 
any  I^al  right  under  it ;  and  that  the  agreement  was 
without  connderation. 

Byks,  Serjt.,  and  Bramwell,  shewed  cause  against  that 
role,  in  Trinity  term,  1848.  They  submitted  that  the 
stipulation  to  receive  a  share  of  profits  constituted  Burge 
a  partner  with  Fly  and  Frosty  —  citing  Vinnius{a)y 
GUpin  v.  Enderhy{b\  Bond  v.  Pittard{c),  Smith's 
Mercantile  Law  (<(),  and  Story  on  Partnership,  (e) 

ChanneU,  Serjt.,  and  O'Malley,  in  support  of  the 
rule,  insisted  that  the  agreement  of  the  5th  of  August^ 
1846,  was  a  mere  inchoate  agreement  for  a  participation 
in  profits,  which  was  never  carried  into  effect,  and 
therefore  did  not  constitute  a  partnership ;  and  they 
referred  to  Pottv.Eyton{g)  and  the  authorities  there 
cited. 

CoLTiiAK,  J.  It  appears  to  the  court  (A)  that  there 
was  in  this  case  a  question  of  fact  which  ought  to  have 
been  submitted  to  the  jury,  viz.  whether  the  defendant 
had  assented  to  the  agreement  of  the  5th  of  Avgyst, 

(a)  Finn.  Comm.  in  Inst       (e)  Ch.  IV.  §§51.60.75. 
Book  III.  tit.  xxvi.    De  So-       (g)  Ant^,  Vol.  Hi.  p.  32. 
cietaie,  (h)  Coltrnan,  J.,  Mauley  J., 

h)  5  B,  6^  Aid.  954.  Cressmll,  J.,  and  Williams,  J. 

c)  SM.3;  W.  357. 
(d)  3rd  edit.  p.  21.,  4th  edit, 
p.  19. 

pp  3 
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1850.      1846.   Wo  think  that  tho  omiBsion  to  present  that 

  tho  jury,  and  dealing  with  the  whole  as  a  questba 

Hkyhoe  i^y^^  ^  miscarriage,  and,  consequently,  that  theru^^ 
fivRos.     should  be  made  absolute  for  a  new  triaL 

Rule  absolute,  aoeotdm^^ 

Upon  the  second  trial,  before  Farie,  at 
summer  assises  for  Norfolk,  in  1848,  the  same  evkbQe^ 
was  again  ^ven ;  and  it  was  further  proved,  that  the 
work  in  respect  of  which  the  plaintiff  sought  to  veoover, 
was  work  done  by  him  under  a  sub-contract,  for  wiiich 
there  was  no  leave  of  the  directors,  or  consent  of  the 
engineer,  as  required  by  the  original  contract  of  tbe 
15th  oi  August,  1846. 

On  the  part  of  the  defendant,  the  objections  iriuoh 
were  taken  on  the  former  trial,  were  again  urged;  ui 
it  was  further  insisted,  that  there  was  no  evidence  thii 
Burge  had  acted  upon  the  agreement  of  the  5th  of 
August,  1846;  that  the  subsequent  agreement  of  the 
8  th  of  August  was  inconsistent  with,  and  evidently  in* 
tended  to  be  substituted  for,  the  former ;  that  the  iIlte^ 
ference  of  the  defendant,  as  evidenced  by  his  letten^ 
arose  from  an  anxiety,  which  as  a  surety  he  wouU 
naturally  entertain,  that  the  contractors  should  so  pro- 
ceed with  the  work  as  to  save  him  from  personal  » 
sponsil;>iIity ;  and  that,  assuming  that  the  defendant 
was  bound  by  the  agreement  of  the  5th  of  Augvt^ 
1846,  or  that  there  was  evidence  that  he  had  acted 
upon  and  taken  an  interest  under  it,  it  did  not  bind 
him  quoad  contracts,  like  the  present,  entered  into  bj 
Fly  and  Frost  without  the  scope  and  authority  of  the 
deed  of  the  15th  of  August^  1846. 

For  the  plaintiff,  it  was  insisted  that  the  agreement 
of  the  5th  of  August,  1846,  if  not  per  se  a  contnct 
binding  the  defendant,  it  must  be  assumed,  from  the 
circumstance  of  his  having  it  in  his  possession,  and  firDm 
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bu  mibaeqaent  conduct,  that  be  meant  to  act,  and  did 
act,  upon  it 

The  learned  baron^  in  preeenting  the  case  to  the 
jurj)  told  them  that  the  first  question  for  them  to  con- 
aider,  was,  whether  there  was  a  partnership  between 
the  defendant  and  Fly  and  Frost, — whether  be  entered 
into  a  contract  with  them  to  share  in  the  profit  and 
lost  of  the  particular  adventure ;  that,  if  the  defendant 
did  flctaally  agree,  by  a  binding  contract,  to  take  a 
shara  of  the  profits  of  the  adventure,  in  point  of  law 
he  was  a  partner,  and  authorised  every  thmg  that  was 
neceasary  for  the  purpose  of  carrying  the  contract  into 
efifect,  and  constituted  Fly  and  Frost  his  agents  for  the 
purpose  of  entering  into  any  sulMSontracts  which  might 
be  necessary  for  that  purpose*  His  lordship  then  pro- 
ceeded to  comment  upon  the  examination  of  the  de« 
fisndant  under  the  j^ty  as  to  which  he  said  that  he 
could  not  help  observing  that  the  examination  was 
condooted  in  a  somewhat  artM  manner ;  for,  that  the 
examiner  had  never  ventured  to  put  to  the  defendant, 
as  he  ought  in  fairness  to  have  done,  the  precise  ques- 
tion, whether  he  had  agreed  beforehand,  and  upon  what 
consideration,  and  upon  what  terms,  with  Fly  and 
Fragit  to  become  a  partner  in  the  adventure,  but  had 
contented  himself  with  resting  the  plaintiff's  case  upon 
inferences  arising  from  answers  which  the  defendant 
had  given  to  other  questions,  and  from  the  production 
of  the  documents  by  him."  And,  when  he  came  to 
that  part  of  the  examination  in  which  the  defendant 
laid  —  **I  agreed  to  advance  money  to  carry  on  the 
work :  no  sum  was  named :  the  agreement  under  which 
the  advances  were  to  be  made,  was  in  writing,"  —  the 
learned  judge  said,  —  "  Then  the  examiner  just  inter- 
poees  this  agreement  of  the  5th  of  August  which  is 
said  to  constitute  a  partnership,  not  being  at  all  the 
igreement  for  the  advance  of  the  money:  and  then 
p  p  4 
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1850.      tliero  is  put  in  and  read  by  the  officer  the  ogreeicen^ 

  tliat  is  produced  by  the  defendant*    It  is  dated  the  5t^ 

Heybob  ^£  August.  Then  the  officer  gives  you  an  account  ^ 
BvBoa.  contents  of  the  instrument  in  the  examination*  T 

is,  *  Memorandum  of  agreement  made  the  5th  of  Avgui.^ 
1846,  between  Messrs.  Fly  and  Fro$t  and  Mathuom^ 
those  three  persons  bebg  apparently  then  the  partn^^ 
in  the  contract    You  will  observe  there  is  onott^ 
agreement  of  the  same  date  entered  into  between 
and  Frost  and  JMcUhesan,  to  give  Mathesm  another 
fourth  share  of  the  profits ;  and  on  the  same  day  that 
is  an  agreement  made,  not  purporting  to  be  betweeo 
Ffy  and  Frost  and  the  defendant,  but  in  the  drfendanfs 
possession,  —  produced  by  him^  —  an  agreeoient  by  Fhj 
and  Frost  to  give  him  a  fourth  of  the  profits,  for  act- 
vices  performed*   Now,  the  learned  oounsel  olgected 
to  this  agreement,  and  sdd  it  could  not  be  a  tnoding 
agreement,  because  the  instrument  did  not  purport, 
upon  the  face  of  it,  to  be  an  agreement  between  Fly 
and  Frost  and  the  defendant.    I  think  there  is  notiuDg 
in  that  objection,  inasmuch  as  it  is  quite  dear  that  the 
object  of  the  agreement  was,  to  give  the  defendant  a 
share  of  the  profits,  and  inasmuch  as  the  instroment 
may  be  presumed  to  have  been  intended  for  the  de* 
fendant,  who  upon  his  examination  produced  it;  aod 
therefore,  if  he  received  an  instrument  in  these  tennS) 
although  it  did  not  mention  his  name  as  a  contractiog 
party,  yet,  if  they  agreed  to  give  him  a  share  of  profitfl, 
and  handed  over  the  document  to  him,  it  is  amplo 
evidence  that  he  was  a  party  to  it    The  objection  that 
it  is  not  an  agreement  with  the  defendant  naminatmf 
is,  I  think,  invalid.    This  agreement  purports  to  give 
the  defendant  a  fourth  part  of  the  clear  profits,  not  the 
gross  profits,  of  the  contract    A  person  who  ebarcs 
gross  profits  is  not  a  partner ;  but  a  person  who  shares 
net  profits  is  primd  facie  to  be  considered  as  a  partner.** 
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His  lonibhip  then  read  the  agreement;  and,  after  ad-  .1850. 

▼crting  to  the  agreement  of  the  same  date,  to  give   

another  fourth  of  the  profits  to  Matheson,  he  proceeded,  Heyhoe 
: — "  If  you  take  the  literal  words  that  are  used  by  the  ^vuq^ 
defendant  in  his  examination,  this  contract  is  not  a 
binding  contract ;  because,  in  the  first  place,  it  is  only 
an  offer  of  a  remuneration  for  services  already  per- 
formed, which  could  not  be  enforced  by  action*  In  the 
next  place,  it  does  not  appear  from  the  examination, 
that  this  agreement  was  acceded  to,  or  acted  upon,  by 
the  defendant ;  for,  he  goes  on  to  say,  —  *  There  was 
another  agreement,  of  the  8th  of  August,  1846,  which 
I  also  produce.'  [His  lordship  read  that  agreement] 
*  That,*  he  says, '  is  the  agreement  I  acted  upon.'  Then, 
they  do  not  ask  him  whether  he  acted  upon  the  first 
agreement,  by  which  he  was  to  share  in  the  profits, 
and  what  the  consideration  for  that  agreement  was. 
And,  tins  matter  having  been  before  the  court  of 
Common  Pleas,  it  appears  one  of  the  questions  which 
they  thought  ought  to  be  left  to  the  jury,  was,  whether 
the  agreement  was  assented  to,  and  whether  it  had  been 
acted  upon  by  the  defendant:  because,  if  he  never 
assented  to  it,  he  could  not  be  made  a  partner.  Ac- 
cording to  the  literal  terms  of  the  examination,  all  that 
the  defendant  does,  is,  to  produce  the  instrument  from 
his  possession;  and  he  says  no  more  about  it.  The 
plaintiff's  counsel  argue,  that,  inasmuch  as  the  defendant 
chose  to  take  possession  of  the  agreement,  it  must  be 
assumed  that  he  meant  to  act  upon  it.  I  can  only 
repeat,  that  it  would  have  been  much  more  fair  and 
honest  to  have  asked  the  defendant  whether  he  had 
assented  to  it  One  question  which  appears  to  have 
been  dwelt  upon  in  the  court  of  Common  Pleas,  was, 
whether  the  agreement  of  the  8th  of  August,  under 
which  the  defendant  was  to  advance  money  at  10/.  per 
centf  was  not  substituted  for  the  former  agreement 
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I,  taken  in  conjunction  tvith  the  defendant's  ex-  1850. 
ition,  aatisfy  you  that  He  was  a  partner.    The  — 
lant  says  that  these  letters  are  consistent  with  HsYaoa 
ippoeition  that  he  was  not  a  partner;  that  he  took  Bvboi. 
»kest  in  the  concern^  as  an  old  friend ;  that  he  was 
stedi  because  he  was  a  surety,  and,  if  the  con* 
m  failed  in  the  undertaking,  he  would  be  re* 
iUe  to  the  company  for  their  breach  of  contract : 
besideSi  he  had  advanced  the  contractors  laige 

of  money,  and  the  hope  of  being  repaid  was  an- 

inducement  for  the  interest  he  took.  You  will 
vhich  of  these  suppositions  these  letters,  in  your 
nent,  accord  witL  If  you  think  they  warrant 
iference  that  the  arrangement  was,  that  the  de- 
nt was  a  partner,  and  intended  to  share  the  profits, 
must  be'  satisfied  that  he  adopted  the  first  ogree- 
;  and  you  are  to  form  your  judgment  upon  the 

of  these  letters,  to  assist  you  in  arriving  at  a 
Utton.  Upon  the  whole  of  the  facts,  taken  to- 
T,  the  question  will  be,  whether  you  are  satisfied 
this  was  a  binding  agreement, not  a  mere  pro- 

but  a  binding  agreement,  —  that  the  defendant 
d  have  a  share  of  the  net  profits  of  carrying  into 
.  this  particular  contract.  If  you  are  not  satisfied 
flt,  there  is  an  end  of  tlie  plaintifiP's  case,  because 
rhole  rests  upon  the  inference  to  be  drawn,  of  the 
idant's  being  a  partner  in  the  profit  and  loss  of  the 
act  If  he  is  not  a  partner  in  the  profit  and  loss, 
the  defendant  is  entitled  to  your  verdict.  But, 
1  are  satisfied  that  he  was  a  partner  in  the  con- 
,  then  the  defendant  is,  I  think,  responsible  for  all 
icts  done  by  Fit/  and  Frost,  which  were  necessary 
he  purpose  of  carrying  tlie  contract  into  effect.** 
iswer  to  a  remark  of  the  defendant's  counsel,  that 
i  cannot  be  a  partnership  constituted  by  persons 
dng  to  share  the  profits  of  an  individual  trans- 
D,  the  learned  baron  said:  '^I  am  of  opinion  that 
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1850,      the  rule  of  law  as  to  sharing  net  profits,  is  not  confine^ 
*      to  general  dealings  of  that  nature ;  but  is  also  applicable 
Hbyuos     ^  particular  transactions,  —  that,  if  a  person  agrees  t«t-;| 
^yjB^is,     share  with  another,  hj  a  binding  agreement,  the  profitft^ 
of  a  particular  adventure,  they  are  partners  in  th^^i 
particular  adventure.    Sometimes  cases  arise  in  whic^ 
a  person,  although  he  is  taking  a  share  of  tihe  piofi^^ 
is  not  a  partner  for  some  purposes ;  such,  for  instan^;^ 
is  the  case  in  the  whale-fisheries :  it  is  well  known 
persons  conversant  with  that  trade,  that  the  mast^i^ 
the  mates,  and  the  seamen,  all  take  a  share  in  tbe 
ultimate  profits  of  the  voyage,  proportioned  to  thev 
rate  of  wages ;  but  that  does  not  constitute  them  part- 
ners, so  as  to  render  them  liable  for  articles  supplied  in 
the  equipment  of  the  vessel ;  it  is  only  a  mode  of  le- 
munerating  them  for  their  services.    But,  where  s 
person  stipulates  for  a  share  in  the  net  profits  a 
concern,  and  has  a  right  to  an  account  of  the  net 
profits  as  a  partner,  he  is  liable,  although  the  partIle^ 
ship  is  limited  to  a  single  transaction  or  adventure.** 

The  learned  baron  then  proceeded  to  the  second 
point,  saying, — "If  you  are  satisfied  that  there  was 
this  contract  between  Fit/  and  Frost  and  the  defendant, 
then  comes  the  question  whether  Fly  and  Frost  were 
authorised  to  enter  into  a  contract  for  the  work  in 
respect  of  which  it  is  now  sought  to  chaise  the  de- 
fendant as  a  partner.  Now,  it  is  material  to  look  at 
the  contract  between  Fly  and  Frost  and  the  railway 
company,  to  see  whether  that  authorised  such  a  trans- 
action as  this ;  for,  if  the  contract  expressly  prohibited 
the  employment  of  any  person  in  the  situation  of  the 
plaintiff  to  do  any  part  of  the  work,  then  it  could  not 
be  said  to  have  been  done  with  his  authority :  by  be- 
coming a  partner  in  the  contract,  ho  only  authorises 
the  doing  of  that  which  was  necessary  for  carrying  the 
contract  into  effect.    The  contract  contains  this  clause^ 
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—  'And,  further,  that  they,  the  said  William  Fly  and  1850. 

Daniel  Frosty  or  either  of  them,  or  their  or  his  exe-  =  

cators  or  administrators,  shall  not  nor  will,  unless  with  Heyho« 
the  previous  consent  of  the  said  company,  signified  in  Bubok. 
writing  under  the  hands  of  three  directors  thereof, 
make  any  sub-contract  or  sub-contracts  for  the  several 
works  hereby  contracted  to  be  executed,  or  any  of 
them,  except  as  to  labour  only,  and  then  only  with 
the  consent  of  the  principal  engineer  for  the  time  being 
of  the  said  company;  and  shall  not  nor  will,  unless 
with  such  consent  as  aforesaid,  signified  as  aforesaid, 
asdgn  or  underlet  this  contract,  or  any  part  thereof.' 
If  the  work  in  respect  of  which  this  action  is  brought, 
had  been  done  by  the  plaintiff  under  a  sub-contract 
with  Fly  and  Frosty  there  would  have  been  very  great 
weight  in  the  objection ;  and  I  think  the  defendant  could 
not  be  made  responsible  in  respect  of  such  sub-contracf, 
unless  there  were  some  other  evidence  than  the  mere 
fact  of  his  being  a  partner,  of  his  having  sanctioned 
the  work.  But  it  appears  to  me  that  this  is  not  a  sub- 
contract within  the  meaning  of  this  clause  of  the  deed ; 
the  work  was  to  be  charged  for  at  measure  and  value. 
I  will,  however,  ask  your  opinion  whether,  inde- 
pendently of  the  construction  which  I  put  upon  the 
contract,  the  defendant  has  by  his  conduct  sanctioned 
this  particular  work.  If  it  is  not  prohibited  by  the 
contract,  there  is  considerable  evidence  which  would 
tend  to  satisfy  you  that  the  defendant  must  have  con- 
templated that  Fly  and  Frost  could  not  have  done  the 
work  by  themselves  or  their  own  servants,  but  must 
have  had  recourse  to  others  to  complete  the  under- 
taking, —  carpenters,  masons,  bricklayers,  slaters,  &c. ; 
and  therefore  you  may  reasonably  conclude  that  the 
defendant,  if  a  partner,  would  concur  in  that  mode  of 
carrying  the  contract  into  effect." 

And,  in  conclusion^  his  lordship  said, —  ''The  qucs- 
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1850.  lion  for  you  to  decude  in  the  first  place,  is,  are  you  of 
'  opinion  that  there  was  a  binding  contract  between  the 

Hkthob     defendant  and  Fiy  and  Frost,  that  the  former  ahould^ 
Buwtk     share  in  the  profits  of  the  adventure  ?   And,  secondly^ 
if  there  was,  are  you  of  opinion  that  the  work  in  ques-^ 
tion  was  necessarily  done  in  carrying  the  original  ooa- 
tract  into  effect  ?   And,  further,  do  you  think  that  this 
particular  work  was  sanctioned  by  the  defendant?  If 
you  are  of  opinion  in  the  affirmative  upon  thoae  points, 
the  plaintiff  will  be  entitled  to  your  verdict.   If  yon 
are  not  satisfied  that  the  defendant  was  a  partner  in  the 
profit  and  loss  of  the  adventure,  and  that  the  ezecutkm 
of  the  contract  necessarily  required  the  empbyment  of 
the  plaintiff  in  order  to  carry  it  completeiy  into  eAot, 
your  verdict  will  be  for  the  defendant." 

The  jury  returned  a  verdict  for  the  plaintifl^  da- 
mages S54L 

O^JMaUey,  in  Miehaelmas  term,  1848,  obtained  a  role 
nisi  for  a  new  trial,  on  tho  groimd  of  misdirection,  and 
that  the  verdict  was  against  evidence. 


Byles,  Serjt.,  Willes,  and  Couchy  in  TMnity  term  last, 
shewed  cause.    The  main  objection  to  the  agreement  of  ~~ 
the  5th  of  Aitffusty  1846,  was,  that,  the  'defendant  was — 
no  party  to  it,  and  therefore  there  was  no  mutuality—^ 
But  there  is  no  rule  of  law,  that  one  who  is  not  expressly— 
named  as  a  party  cannot  avail  himself  of  a  contract,  i^E* 
he  has  assented  to  and  acted  under  it :  Goldshede  w^^ 
Stcann.  (a)  It  is  true,  the  agreement  was  not  execnt^^ 
by  the  defendant :  but  there  was  ample  evidence  tiiat  h.c 
had  assented  to  it ;  and  it  came  out  of  his  possession 
when  ho  was  examined  under  the  Jiat  against  Ffy  anJ 
Frost  and  Matheson.  It  is  dear,  that,  under  that  agr^ 


(a)  1  Etkh.  154. 
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menty  be  would  have  a  remedy  in  equity  against  Fly  1850. 
and  Frost  for  an  account  of  profits.    There  was,  there**  ■ 
£are»  abundant  evidence  to  warrant  the  verdict    Then,  Hbyhob 
as  to  the  alleged  misdirection,  —  it  is  quite  clear,  upon  Bubob. 
the  authorities,  that  a  stipulation  for  a  participation  in 
the  net  profits  of  a  particular  adventure  constitutes  a 
partnership,  just  the  same  as  an  agreement  to  share  in 
the  profits  of  trade  in  generaL    In  Grace  v.  Smith  (a), 
De  Orey,  C.  J.,  says ;     If  any  one  takes  part  of  the 
profit,  he  takes  a  part  of  that  fund  on  whioh  the  oreditor 
of  the  trader  relies  for  his  payment."    ICremoell,  J. 
That  reasoning  does  not  apply  to  an  isolated  transac- 
tkm.]    The  rule  is  applied  to  a  single  adventure,  in  the 
sabsequent  case  of  Hesketh  v.  BlancharcL  (b)  In  Waugh 
Carver  (c),  JE'yre,  C.  J.,  said,  that,  <^  upon  the  au- 
thority of  Grace  v.  Smith,  he  who  takes  a  moiety  of  all 
the  profits  indefinitely,  shall  by  operation  of  law  be 
made  liable  to  losses,  if  losses  arise,  upon  the  principle, 
that,  by  taking  a  part  of  the  profits,  he  takes  from  the 
creditors  a  part  of  that  fund  which  is  the  proper  secu- 
rity to  them  for  the  payment  of  their  debts.    That  was 
the  foundation  of  the  decision  in  Grace  v.  Smith :  and 
I  think  it  stands  upon  the  fair  ground  of  reason."  And 
in  Smith  v.  Watson  (rf),  Bayleyy  J.,  says :  "  A  right  to 
share  in  the  profits  of  a  particular  adventure,  may  have 
the  effect  of  rendering  a  person  liable  to  third  persons 
OS  a  partner,  in  respect  of  transactions  arising  out  of  the 
particular  adventure  in  the  profits  of  which  he  is  to 
participate ;  but  it  does  not  give  him  any  interest  in 
the  property  itself  which  is  the  subject-matter  of  the 
adventure."    In  Pott  v.  Eyton  (e),  this  court  held,  in 
conformity  with  the  rule  laid  down  in  Grace  v.  Smith, 


(a)  2  Sir  W,  Blue,  998.  (d)  2  B.     C.  401.  407.,  3 

(b)  4  East,  144.  D.    R.  751. 

(c)  2  H.  Blac.  235.  (e)  AnU^  Vol,  III,  p.  32, 
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1850.      that  one  who  takes  a  share  of  the  profits^  as  saeh^  of  a 

 trading  concern,  thereby  becomes  a  partner  as  to  third 

Hrthob     persons,  on  the  ground  of  those  profits  forming  a  portion 
BuaoB.     of  the  fund  upon  which  the  creditors  have  a  right  to 
rely  for  payment.    In  Bond  v.  JPittard(a),  A.  and 
carried  on  business  together  as  solicitors^  in  partnership) 
and  held  themselves  out  as  such,  and  the  defendant 
employed  them  in  that  capacity.    By  the  agreement 
imder  which  A.  and  B.  entered  into  business  together, 
B.  was  to  receive  annually  out  of  the  profits  the  sum  of 
300/.,  but  he  was  not  to  be  in  any  manner  liable  to  the 
losses  of  the  business,  and  was  to  have  a  lien  on  the 
profits  for  any  losses  he  might  sustain  by  reason  of  Us 
liability  as  a  partner.    It  was  held  that  A.  and  B.  were 
properly  joined  as  plaintiffs  in  an  action  for  work  and 
labour,  as  the  money  when  recovered  would  be  the  joint 
property  of  both,  until  the  accounts  were  ascertained) 
and  the  division  took  place.    Parke,  B.,  there  says: 
In  Gilpin  v.  Enderby{b)j  a  person  who,  by  a  part- 
nership deed,  was  exempted  from  all  possibility  of  loss, 
was  held  to  be  a  partner,  though  of  an  unusual  kind, 
and  so  considered  by  the  ooiirt,  in  giving  judgment* 
In  Ex  parte  Rowlandson  {c).  Lord  Eldon  says  it  is 
settled,  <^  that,  if  a  man,  as  a  reward  for  his  labour, 
chooses  to  stipulate  for  an  interest  in  the  profits  of  a 
business,  instead  of  a  certain  sum  proportioned  to  those 
profits,  he  is,  as  to  third  persons,  a  partner,  and  no  ar- 
rangement between  the  parties  themselves  could  prevent 
it"    Ex  parte  Gellar(d)  is  an  authority  to  the  same 
effect.    In  Gouthwaite  v.  Duckworth  {e),  A.  and  i?., 
general  partners  in  trade,  being  indebted  to  C  for  ad- 
vances paid  by  him  on  the  joint  account  of  the  three  in 

(a)  SM.S^W.  357.  (c)  1  Rose,  89. 

(6)  5B.6i  AM.  954.,  1  D.  (rf)  1  Rose,  297. 

R,  570.    And  see  Enderby  (e)  12  East,  ^21. 
v<  Qilpin,  5  J,  B.  Moore,  571. 
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the  purchase  of  tobacco  which  had  been  sent  out  on  a  1850. 

special  joint  adventure  to  Spain,  —  with  a  view  to   

liquidate  that  balance,  C.  agreed  with  A.  and  B.  to  join  ^^^^oe 
with  them  in  another  adventure  to  Lisbon,  of  which  he  Bi/hgk. 
was  to  have  one  moiety ;  and  it  was  agreed  that  A.  and 
B.  should  purchase  goods  for  the  adventure,  to  be 
shipped  on  board  a  certain  vessel,  and  pay  for  them,  and 
the  returns  of  such  ad  venture,  were  to  be  made  to  C,  to 
go  in  liquidation  of  his  demand  on  them ;  but  C.  was 
to  bear  his  proportion  of  the  loss,  if  any,  and  also  to  re- 
ceive his  share  of  the  profit,  if  any,  after  reimbursing 
hioiself  out  of  the  returns,  the  amount  of  his  advances 
previously  made  to  A.  and  B. :  it  was  held,  that  this 
agreement  constituted  a  partnership  between  the  three 
in  the  adventure,  at  and  from  the  time  of  the  purchase  of 
the  goods  for  the  adventure  by  A.  and  B.,  although  C. 
did  not  go  with  them  to  make  the  purchase,  or  au- 
thorise them  to  purchase  on  the  joint  account,  but  A. 
and  B.  alone  in  fact  made  the  purchase ;  and  although 
C.  also  purchased  in  his  own  name,  and  paid  for,  goods 
to  be  sent  out  at  the  same  time,  in  which  B.  was  to 
share  the  profit  or  loss,  and  these  goods  were  consigned 
for  sales  and  returns  to  the  same  person  who  went  out 
as  supercargo  on  the  joint  account  of  the  three.  And 
Grose,  J.,  said :     I  think  this  is  a  strong  case  of  part- 
[     nenship,  within  the  description  given  of  it  by  Lord 
Chief  Justice  De  Grey  in  the  case  cited"  —  Grace  v. 
Smith.  In  Cheap  v.  Cramond(a),  a  merchant  in  London 
iBcommended  consignments  to  a  merchant  abroad,  and 
it  was  agreed  that  the  commission  on  all  sales  of  goods 
i^mmended  by  one  house  should  be  equally  divided, 
without  allowing  any  deduction  for  the  expenses :  and 
it  was  held  that  this  was  a  participation  in  profit,  and 
constituted  a  partnership  between  the  parties  quoad  hoc. 


(a)  ^B.SiAld.663. 
VOL.  IX.  —  C.  B.  GO 
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1850.      This  clearly  was  a  partnership,  iMOording  to  the  p'^^ 

  ciples  laid  down  by  all  the  text-writers.    In  Vimn=^^*^ 

HxTBOB     Commentary  on  the  Institutes  (a)^  it  is  eiud|  — 
BuRGB.     damno  nihil  adje&i^  quia  lucrum  tantum  sperani  ipecTt^, 
que  socHf  damnum  prater  votum  eorum  aecidit    Bed  nee 
damni  cammunio  ad  substantiam  soctetaiis  pertmef: 
quippe  qu(B  etiam  ita  canstitui  potest,  ui  unm  e  tocOi 
damni  tit  expers^    So,  in  Smith's  Mercantile  lMr{b\ 
it  is  said :     There  may  be  a  partnership  in  mie  transac' 
tian,  as  well  as  in  a  continuing  business,  and  between 
persons  out  of  trade,  as  well  as  in  trade,  since,  in  dther 
casC)  there  may  be  a  combination  of  property  or  labour, 
in  order  to  a  common  undertaking  and  a  commmi 
profit,  (c)    Hiis  community  of  profit  is  the  critmon 
whereby  to  ascertain  whether  a  contract  is  really  ooe 
of  partnership ;  for,  one  partnet*  may  stipulate  to  beftee 
from  loss,  and  the  stipulation  will  hold  good  as  between 
himself  and  his  companions  (d),  though  it  witt  mot  Sr 
minish  his  liability  to  strangers^  (e)    So,  Story,  m  Us 
Treatise  on  Partnership,  lays  the  rule  down  thu8(;): 
The  cases  in  which  the  liability  as  partners  as  to  third 
persons  exists^  may  be  distributed  into  the  foQowiog 
classes,  —  first,  where,  although  there  is  no  community 
of  interest  in  the  capital  stock,  yet  the  parties  agree  to 
have  a  community  of  interest,  or  participation,  in  tlie 
profit  and  loss  of  the  business  or  adventure,  as  princi- 
pals, either  indefinitely,  or  in  fixed  proportions^ — so- 


(a)  Book  III.  tit  xxtI. 
(6)  3rd  edit  p.  21.;  4th 
edit.  p.  19. 

(c)  Ex  parte  Gellcr,  I  Rose, 
297. ;  Salom&ns  v.  ^issen, 
2  T,  R.  674. 

(d)  Fereday  v.  Homdeme, 
Jacob,  144.;  Gilpin  v.  Ender- 
by,  5B.S(  Aid.  954. ;  Bond  v. 
Pittard,  3  M.    W.  357.  See 


18  Fes.  SOO. :  unless,  indeed, 
such  sdpuktion  be  ioserled  m 
a  mask  to  disgiiife  nnry; 
Jestons  V.  Brooke,  Cowp.  Tji ; 
Morse  V.  Wilson,  4 T.RSSS. 

(e)  Waugh  v.  Carver,  2  B. 
Blac.  235.,  I  SmUk's  Leadisf 
Cases,  491.  ;  Jacob,  147v^ 
Lord  Eldon, 

(g)  Ch.  IV.  §  54. 
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ndlj,  where  there  is,  strictly  speakings  no  capital 
Kk,  but  labour,  skill,  and  industry,  are  to  be  contri- 
ted  by  each  in  the  business,  as  principals,  and  the 
ofit  and  loss  thereof  are  to  be  shared  in  like  manner, 
thirdly,  where  the  profit  is  to  be  shared  between  the 
riies  as  prineipaht,  in  like  manner^  but  the  loss^  if  any 
ises  beyond  the  pro/it^  is  to  be  borne  exclusively  by  one 
rty  anfy,  —  fourthly,  where  the  parties  are  not  in 
ility  partners,  but  hold  themselves  out,  or  at  least  ore 
Id  out  by  the  party  sought  to  be  charged,  as  partners, 
tkird  persons,  who  give  them  credit  accordingly,  — 
My,  where  one  of  the  parties  is  to  receive  an  annuity 
t  of  the  profits,  or  as  a  part  thereof."  It  is  to  the 
rd  class  that  the  present  case  more  immediately  be* 
fgB.  The  learned  author  proceeds,  in  §  60,  —  "  In 
)  next  place,  as  to  the  class  of  cases  where  the  parties 
)  to  E^are  the  profits  between  them,  if  any,  as  prin- 
ala,  but  the  losses  are  to  be  borne  exclusively  by  one 
rty.  It  is  here  that  the  pressure  of  the  general  doc- 
ne,  that  a  participation  in  the  profits,  as  profits, 
!8te8  a  partnership  between  them,  is  most  severely 
t,  and  is  most  difficult  to  midntain,  upon  general 
Mning.  In  all  this  class  of  cases,  it  is  the  intention 
the  parties  that  no  partnership  shall  exist  between 
imselves ;  and  the  common  law,  in  this  respect,  gives 
1  force  and  effect  to  that  intention.  But,  in  regard 
third  persons,  the  common  law  holds  that  the  mere 
ht  to  participate  in  the  profits  creates  a  partnership  ' 
;ween  the  parties,  notwithstanding  there  is  no  parti^ 
ation  in  the  losses,  ultra  the  profits,  and  it  is  not 
ir  intention  to  be  partners.  The  doctrine  here  seems 
be  founded  in  part  upon  the  consideration,  that,  even 
mch  a  case,  there  is  incidentally,  and  to  a  limited 
ent,  a  participation  in  the  losses,  as  well  as  in  the 
fits;  for,  before  it  can  be  ascertained  that  there  are 
'  profits,  the  losses  must  first  be  deducted,  and  the 
o  o  2 
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residue  only  shared  as  profits.    But  the  main  reason  is, 
that  which  has  been  already  adverted  to  as  the  first 
foundation  of  the  doctrine,  to  wit,  that  every  man  who 
has  a  share  of  the  profits  of  a  trade  or  business,  ou^t 
also  to  bear  his  share  of  the  loss ;  for,  if  one  takes  part 
of  the  profit,  he  takes  a  part  of  the  fund  on  which  the 
creditor  of  the  trader  relies  for  his  payment.**   He  th«i 
proceeds,  in  §  75,  to  treat  of  partnerships  in  a  single 
transaction  or  adventure.    "  Special  partnerships,  in 
the  sense  of  the  common  law,  are  those  which  are  formed 
for  a  special  or  particular  branch  of  business,  as  contn- 
distinguished  from  the  general  business  or  employment 
of  the  parties,  or  of  one  of  them.    They  are  more  com- 
monly called  limited  partnerships,  when  they  extend  to 
a  single  transaction  or  adventure  only ;  such  as^  the 
purchase  and  sale  on  joint  account  of  a  particular  parcel 
of  goods,  or  the  undertaking  of  a  voyage  or  adventure 
to  foreign  parts  upon  joint  account.    But  the  appella- 
tion may  be  applied  indifferently,  and  without  discri- 
mination, to  both  classes  of  cases.   They,  therefore,  fidl 
within  the  denomination  of  the  Roman  law.  Sodetat 
sive  negotiationis  alicujusy  sive  vectigaUs^  sive  etiam  r& 
unius.^^  Barry  v.  Nesham  (a)  is  also  a  distinct  authoritj 
to  shew  that  this  was  a  partnership  quoad  third  persons. 

Channell,  Serjt.,  O^Malley^  and  Worlledgey  in  support 
of  the  rule.  So  far  as  direct  decision  is  concerned,  the 
question  presented  to  the  court  in  this  case  is  a  new 
one;  and  the  dicta  which  are  to  be  found  scattered 
through  the  cases  upon  the  subject,  have  not  met  witk 
the  approval  of  jurists  in  any  other  commercial  country. 
And  this  doubtful  law  is  sought  to  be  supported  and 
enforced  upon  evidence  most  questionable,  —  consisting 
mainly  of  an  examination  under  a  Jiat  in  bankruptcji 

(a)  AnU,  Vol  111.  p.  641. 
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conducted  with  consummate  crafty  and  evidently  with  a  1850. 

new  to  this  action.    Taking  the  whole  of  the  evidence   

together,  the  fair  result  is,  that  the  defendant  never  Heyhob 
intended  to  become  a  partner ;  and  that,  in  truth,  the  Burok. 
igreement  of  the  5th  of  Atigtut  was  never  acted  upon, 
but  that  of  the  8th  was  substituted  for  it.  The  former 
(instituted  no  binding  contract ;  the  defendant  was  no 
porfy  to  it,  and  could  not  have  enforced  it.  It  is  not 
like  a  proposal,  which  may  be  evidence  of  an  agree- 
ment, where  it  appears  only  to  be  a  part  of  the  contract. 
But,  where  the  instrument  on  the  face  of  it  purports 
to  be,  not  evidence  of  a  contract,  but  to  be  an  agree- 
ment between  other  parties,  it  cannot  be  eked  out  by 
parol  evidence.  Besides,  there  is  no  sufficient  consi- 
deration to  support  it.  Assuming  that  the  memorandum 
of  the  5th  of  Augusty  was  a  binding  contract,  and  that 
it  Qonferred  upon  the  defendant  a  legal  right  to  par- 
ticipate in  the  profits  of  the  adventure,  the  question  is, 
whether  a  right  to  share  in  the  profits  of  a  single  under- 
taking or  adventure  constitutes  a  partnership,  where 
there  has  been  no  actual  participation  in  profits,  and 
where  the  party  sought  to  be  charged  as  a  partner  has 
not  been  dealt  with  as  such,  or  been  in  any  way  held 
out  as  a  partner.  None  of  the  cases  cited  tend  to  es- 
tablish that  proposition.  In  Elgie  v.  Watson  («),  by  an 
agreement  in  writing,  W.  agreed  with  E,  to  advance 
him  a  sum  of  money,  for  the  purpose  of  manufacturing 
certain  inventions ;  and  it  was  agreed,  that,  if  the  in- 
ventions should  become  of  public  or  private  use,  W, 
should  be  entitled  to  one  third  of  the  profits  of  the 
inventions.  The  agreement  contained  an  express  pro- 
mise on  the  part  of  to  repay  the  sums  of  money 
advanced  by  W. :  and  it  was  held,  in  an  action  brought 
by  W.  to  recover  the  money  thus  advanced,  that  this 
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G  Q  3 


454 


HIliARY  VACATION, 


1850.      agreement  did  not  constitute  a  partnership  between  th^ 

,1  parties  with  respect  to  that  sum.    And  in  fFibanr. 

Hbyhob  , 

Whitehead  (a)i  A,,  J?.,  and  C.  verbally  agreed  that  they 
BunoB.     should  bring  out^  and  be  jointly  interested  in,  a  pe» 
nodical  publication :  A.  was  to  be  the  publi£iier»  and 
to  make  and  receive  general  payments,  jff .  to  be  the 
editor,  and  C.  the  printer;  and,  after  payment  of  all 
expenses,  they  were  to  share  the  profits  of  the  work 
equally :  *C  was  to  furnish  the  {japer,  and  charge  it  to 
the  account,  at  cost  prices :  no  profits  were  ever  made, 
nor  any  accounts  settled :  the  plaintiff  ftimisbed  paper 
to  C,  for  the  purpose  of  being  used  by  him  in  printug 
the  periodical ;  and  it  was  held  that  A.  and  B.  were  not 
jointly  liable  with  C.  for  the  price  of  it.  Consistentlj 
with  that  case,  it  is  impossible  to  hold  the  defendant 
liable  as  a  partner  in  this  case* 

Cur.  ado.  tmt 


Cresswell,  J.,  now  delivered  the  judgment  of  tbe 
court* 

This  was  an  action  of  debt  brought  by  the  plaintiff 
against  Burge^  to  recover  the  price  of  certain  work 
done  upon  a  railway^  which  was  formerly  called  The 
Lynn  and  Dereham  Railway but  which  is  now  con- 
solidated with  other  lines  of  railway,  called  "  Tht  EaA 
Anglian  Railway.^ 

At  the  trial  before  Pti,rke,  B.,  at  the  Norfolk  summer 
assises,  1848,  it  appeared  that  two  persons  named  Hj 
and  Frost  had  entered  into  a  contract  with  The  Lynn 
and  Dereham  Railway  Company y  for  certain  work  to  be 
done  on  that  railway,  and  that  part  of  the  work  bad 
been  executed  by  the  plaintiff,  who  claimed  payment 
for  the  same  from  the  defendant,  alleging  him  to  be  ft 
partner  with  Fly  and  Frost,  who  had  become  baakrapt* 

(a)  lOM.SfW.  503. 
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The  plaintiff  put  in  the  examination  of  the  defendant^  1850. 

taken  under  a in  bankruptcy  against  Fly  and  Frost.   

From  that  examination,  it  appeared  that  a  certam  agree-  ^bthoi 
meuA  had  been  entered  into  between  the  defendant  and  Burqb. 
Ffy  and  Frost,  and  one  Matheson.  Evidence  was  also 
given  of  a  contract  made  by  Fly  and  Frost  with  The 
Lytm  and  Dereham  Railway  Company ,  under  seal,  dated 
the  15th  of  August,  I8465  for  the  construction  of  five 
miles  ^x^^  a  half  of  ndlway,  from  Swaffham  to  Nar- 
bormyhf  —  Fly  and  Frost  not  to  make  a  sub-contract 
without  the  leave  of  three  of  the  direetors,  except  as  to 
labour,  and  that  only  with  the  consent  in  writing  of  the 
^lybneer.  Three  bonds  were  also  put  in;  one,  from 
Fly  and  Frost,  to  the  company ;  the  others,  by  the  de- 
fendant ondMathesonj  respectively,  as  sureties  for  them. 
Three  agreements,  which  appeared  in  the  examination 
of  the  defendant  under  the  ^t,  were  also  read.  The  , 
first,  which  was  dated  the  5th  of  August,  1846,  was  in 
these  terms:  — 

^  Memorandum  of  an  agreement  m^ide  the  5th  day  of 
August,  1846,  between  Messrs.  Fly,  Frosty  and  Mat  he- 
son  ;  —  the  aforesaid  Frost,  Fly,  and  Matheson,  hereby 
agree,  for  services  performed,  to  give  unto  Mr.  George 
Burge,  of  Herne  Bay,  one  fourth  part  of  the  clear  pro- 
fits arising  from  a  contract  made  with  The  Lynn  and 
Dereham  Company,  for  five  miles  and  a  half  of  rail- road, 
between  Naboro*  and  Swaffham ;  and  they  further  ap- 
point him  to  be  their  arbitrator  in  any  dispute  that  may 
arise  between  themselves. 

(Signed)     «  miliam  Fly. 

"  Daniel  Frost. 

"  Donald  O.  Matheson.'' 

The  second  agreement,  of  the  8th  of  August,  1846, 
was  in  these  terms :  r- 

"  We,  the  undersigned,  hereby  agree  to  pay  Mr. 
George  Burge,  of  Heme  Bay,  any  moneys  he  may  ad- 
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vance  for  us,  and  interest  at  the  rate  of  lOL  per  cent 
until  repaid ;  and,  further,  give  an  order  jointly  upoo. 
TTie  Lynn  and  Dereham  Railway  Company ^  to  receives 
any  moneys  that  may  become  due  under  the  contract 
with  them,  for  the  performance  of  five  miles  and  a  hafe 
of  rail-road  upon  the  Lynn  and  Dereham  line,  or  an^ 
other  moneys  that  may  be  due  to  us,  the  sidd  WUUa^ 
Flyy  Daniel  Frosty  and  Donald  O,  Matheson* 

(Signed)        "  fFiUiam  Ffy. 

Daniel  Frost"* 

"  Witness,  D.  O.  Matheson.'' 
There  was  a  third  agreement,  by  which  jF7y,  Frost, 
and  Matheson  agreed  jointly  to  give  an  order  to  Bur^e 
on  The  Lynn  and  Dereham  Railway  Company^  ix}  recein 
any  sums  of  money  due  to  them.  There  were  also 
letters  given  in  evidence,  written  by  the  defendant, 
Burye,  during  the  progress  of  the  work  for  which  thia 
action  was  brought.  From  these  letters,  the  defendant 
appeared  to  take  great  interest  in  what  was  going  OO) 
and  in  one,  of  December ^  1846,  addressed  to  Mathemi 
the  defendant  says,  —  "  I  am  glad  you  have  got  over 
your  difficulties.  If  you  had  been  a  little  positive  with 
Mr.  Hall  (the  engineer),  I  consider  you  could  have  got 
a  certificate.  Look  out  in  time  always.  Write  me  to 
Bull  and  Mouth.  Mr.  Fisher  has  received  the  bill  of 
particulars  from  Mr.  Cox;  and  it  is  necessary,  the  first 
opportunity,  that  we  see  him  together.  If  you  have  any 
thing  particular  to  come  up  for  besides  this,  you  can 
meet  me  after  Wednesday  at  Bull  and  Mouth:  but) 
leave  as  seldom  as  possible :  you  have  all  had  running 
about  enough."  In  another  letter,  he  desires  Mathesi^ 
to  keep  down  all  expenses ;  in  a  third,  he  sends  notice 
to  a  person  named  Reynolds,  to  detain  aU  stone  which 
had  been  ordered  by  Fly  and  Frost;  and  in  anotbefy 
addressed  to  Messrs.  Hall  &  Co.,  he  desires  them  not 
to  let  any  materials  leave  the  line. 
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Upon  this  evidence,  the  learned  baron  left  it  to  the  1850. 
jury  to  say  whether,  upon  the  whole,  they  were  satis-  — • 
fied  that  a  binding  agreement  had  been  made  between  Hiyhoe 
the  defendant  and  Fly  nnd, Frost,  that  the  defendant  Bvbge. 
should  have  a  share  of  the  profits  of  carrying  on  the 
contract  with  the  company,  and  whether  that  agreement 
was  acted  on,  when  the  contract  with  the  plaintiff  for 
the  work  executed  by  him  was  made;  telling  them, 
that,  if  there  was  such  binding  contract,  that  would 
make  him  a  partner  with  Ffy  and  Frost,  and  communi- 
cate to  them  an  authority  to  make  all  contracts  neces- 
sary to  carry  into  effect  the  objects  of  the  partnership, 
as  usual  in  similar  businesses. 

It  had  been  contended,  on  the  part  of  the  defendant, 
that,  even  if  such  partnership  existed,  it  must  be  go- 
verned by  the  terms  of  the  deed  entered  into  between 
Fly  and  Frost  and  the  company,  —  which  did  not  au- 
thorise the  making  of  a  sub-contract,  except  for  labour. 
This,  it  was  said,  was  a  sub-contract,  and  was  not  for 
labour ;  therefore,  no  such  implied  authority  was  given 
to  Fly  and  Frost  by  the  defendant. 

The  learned  baron  also  asked  the  jury,  whether,  inde- 
pendently of  the  deed,  the  plaintiff  was  in  the  employ 
of  the  defendant. 

The  jury  found  both  questions  for  the  plaintiff. 

A  rule  nisi  for  a  new  trial  was  granted,  on  the  ground 
of  an  alleged  misdirection  by  the  learned  baron,  and  also 
on  the  ground  that  the  verdict  was  against  evidence. 

The  argument  as  to  misdirection,  was,  that,  the 
agreement  between  the  parties  being  at  the  utmost  for 
the  share  of  the  profits  of  one  single  transaction,  it  did 
not  constitute  a  partnership;  and,  secondly,  that  a 
written  instrument  whereby  Fly  and  Frost  promised  to 
give  Burge  a  share  of  the  profits,  was  unilateral  only, 
that  there  was  no  consideration  given  for  it,  and  that 
Burge  was  no  party  to  it,  and  consequently  tbfere  was 
no  binding  agreement  for  a  share  of  the  profits. 


i 


458  HILARY  VACATION, 

1850.         As  to  the  first  point,  it  has  been  dedded  in  so  msny 

  cases  that  an  agreement  between  the  parties  to  be  jointly 

Hey  HOE     interested  in  the  profits  of  one  transaction,  constitutes  a 
BuRQB.     partnership  (a),  and  authorises  them  to  do  all  that  is 
necessary  to  obtain  profits,  as  usual  in  such  matters, 
that  the  rule  cannot  now  be  shaken. 

With  regard  to  the  second  point,  the  argument  pro- 
ceeded on  a  misapprehension  as  to  the  direction  of  the 
learned  judge*  He  did  not  tell  the  jury  that  the  written 
contract  alone  made  a  binding  contou^t :  but  he  left  it 
to  them  to  say  whether  they  were  satisfied  of  the  ex* 
istence  of  such  a  contract,  fix)m  the  whole  of  the  evi- 
dence. To  this  direction  it  was  impossible  to  object; 
for,  imquestionably,  there  was  evidence  of  the  existence 
of  a  contract  for  their  consideration. 

The  argument  turned  so  much  on  the  question,  whe- 
ther that  instrument  alone  was  sufficient  to  <Hi^i0titute  |i 
partnership,  that  we  thought  there  must  be  some  mis- 
apprehension as  to  the  meaning  of  the  learned  boron's 
report  We  have,  therefore,  referred  to  him ;  and  find 
that  he  intended  to  report  that  which  he  I4>parently  re- 
ported, viz.  that  he  had  left  the  question  to  the  jurjr  on 
the  whole  of  the  evidence^  —  not  leaving  it  that  that  ia- 
strument  constituted  a  partnership :  on  th^  contrary,  be 
said  it  would  not. 

As  to  the  verdict  being  against  evidence, — it  is  not 
by  any  means  apparent,  on  reading  the  report;  and,  on 
referring  to  the  learned  baron,  he  states  that  he  con- 
sidered the  question  to  be  one  upon  which  the  yirj 
might  f«irly  find  either  way ;  and  he  is  not  at  all  difr 
satisfied  with  the  conclusion  at  which  they  arrived. 

Both  grounds  for  a  new  trial,  therefore,  fail,  and  the 
rule  must  be  discharged. 

Rule  dischaiged. 


(a)  r.  e.  a  qua^i  partnership :  vide  Barry  v.  Netkamf  o*^ 
Vol  III.  pp.641.  650. 
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Phillips  and  Another  v.  Pickford. 

Feb.  25. 

I^HIS  was  an  action  of  debt.    The  first  count  was  A  plea  framed 
upon  a  hUl  of  exchange  for  22/.  4*.  6rf.,  dated  the  S^X^'^JJ^ 
20tb  of  September,  1845,  and  payable  three  months  section  of  the 

afterdate.  f  n6^?no 

The  defendant  pleaded,  that,  after  the  accruing  of  ^  ^'^^ 
the  said  several  debts  and  causes  of  action,  and  before  action  brought 

the  commencement  of  the  suit,  to  wit,  on  the  27th  of  ^f^^l 

•  .  .  '       ,  solvent  m 

December f  1845,  a  petition  for  the  protection  of  the  respect  of  a 
defendant  from  process  was  duly,  and  according  to  the  ^^^^  con- 
form of  the  statutes  in  such  case  made  and  provided,  ^^^^ 
presented  by  the  defendant  to  the  Liverpool  district  filing  his 
court  of  bankruptcy ;  and  that  thereupon,  afterwards,  fj^^    ^  g"*^^' 
and  before  the  commencement  of  this  suit,  to  wit,  on  vict.  c.  g6. : 
the  27th  o(  January,  1846,  a  final  order  for  protection  ^  constitute 
and  distribution  was  made,  in  the  matter  of  the  said  piea'mustnot 
petition,  by  Charles  Phillips,  Esq.,  then  being  a  com-  only  shew 

xnissioner  of  the  court  of  bankruptcy,  duly  authorised  in 

,  ,  was  con- 

that  behalf,  to  wit,  then  being  one  of  the  commissioners  tracted  before 

of  the  court  of  bankruptcy  authorised  to  act  in  the  the  filing  of 

Liverpool  district ;  and  that  the  said  several  debts  and       also  t*hat 

causes  of  action,  and  every  of  them,  and  every  part  it  was  in- 

thereof,  were  contracted  before  the  date  of  the  filing  of  ^^^^  ]^ 

schedule. 

the  said  petition  in  the  said  district  court  of  bankruptcy, 
• — verification. 

To  thb  plea  the  plaintifFs  replied,  that  the  said  peti- 
tion for  the  protection  of  the  defendant  from  process  in 
the  said  first  plea  mentioned,  was  presented,  and  the 
Baid  final  order  therein  also  mentioned,  was  made,  after, 
and  not  before,  the  passing  of  an  act  of  parliament 
made  and  passed  in  a  session  of  parliament  held  in  the 
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seventh  and  eighth  years  of  the  reign  of  Her  present 
Majesty,  intituled  "An  Act  to  amend  the  law  of 
insolvency,  bankruptcy,  and  execution,'* — verification. 
General  demurrer,  and  joinder. 

Htyh  Hill,  in  support  of  the  demurrer.  The  ques- 
tion is,  whether  a  plea  in  the  form  here  pleaded,  is, 
since  the  passing  of  the  7  &  8  Vtct  c.  96.,  available  as 
a  defence.  This  court,  in  Toomer  Y.  Cringell  (a),  inti- 
mated an  opinion  that  it  was  not:  but  the  court  of 
Exchequer,  in  a  subsequent  caae  of  Platel  v.  BeviU  (6), 
after  time  taken  to  consider,  held  that  it  was.  By  the 
1st  section  of  the  5  &  6  Vict,  c  116.,  it  is  provided 
that  any  person  not  being  a  trader,  or,  being  a  trader, 
owing  less  than  300/.,  on  giving  certain  notices,  may 
present  a  petition  to  the  court  of  bankruptcy,  stating 
the  debts  owing  by  and  to  him;  and  that  thereupon 
the  judge  or  commissioner  of  the  court  of  bankruptcy, 
may  grant  him  a  protection  from  process  against  his 
person  and  property ;  and  that,  upon  the  presentation 
of  such  petition,  all  the  estate  and  effecta  of  the  peti- 
tioner shall  vest  in  the  oflScial  assignee.  The  4th  sec- 
tion provides  for  the  examination  of  the  petitioner  by 
the  commissioner;  and  enacts,  that,  if  the  commissioner  is 
satisfied  with  the  allegations  in  the  petition  and  schedule, 
and  that  the  debts  were  not  contracted  by  fraud,  &c, 
he  may  make  a  final  order  "for  the  protection  of  the 
person  of  the  petitioner  from  all  process,  and  far  the 
vesting  of  his  estate  in  an  official  assignee,"  &c  The 
7th  section  enacts,  that,  from  and  after  the  passing 
of  the  final  order,  the  whole  estate,  present  and  future, 
as  well  real  as  personal,  &c.,  of  the  petitioner,  shall 
become  absolutely  vested  in  the  official  assignee  and 
assignee  ^chosen  by  the  creditors,  without  any  deed  or 
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(a)  Ant^,  Vol.  III.  p.  322.         (6)  2  Exi^.  511.  517. 
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conveyance,  and  that  the  assignees  shall  hold  the  same  1850. 

as  fully  as  if  the  petitioner  had  been  made  a  bankrupt,   

«nd  they  had  been  assignees  under  his  Jiat    The  9th 
section  enacts,  that  the  assignees  shall  be  entitled  to  Piokfobd. 
daim  and  demand  from  the  petitioner,  at  any  time  after 
the  said  final  order,  any  estate  and  effects  acquired  by 
him  at  any  time  after  such  order  shall  have  been  made ; 
and  that  all  such  estate  and  effects,  of  what  kind  soever, 
and  wheresoever  situate,  shall  be  absolutely  vested  in 
such  assignees,  upon  their  filing  a  copy  of  their  claim, 
served  upon  the  petitioner  personally,  or  by  leaving  it 
at  the  place  of  residence  mentioned  in  his  notice  of  peti- 
tion ;  and  that  they  shall  hold  the  same  in  like  manner 
as  they  held  the  estate  and  effects  of  the  petitioner  trans- 
ferred by  force  of  the  final  order  thereinbefore  provided : 
provided  always  that  no  assignee  of  any  insolvent  shall 
be  authorised  by  virtue  of  that  act  to  take  possession 
of  any  estate  or  effects  which  the  insolvent  shall  have 
acquired  or  become  possessed  of  after  the  making  of  the 
final  order  therein  mentioned,  except  under  the  autho- 
rity of  an  order  of  the  said  commissioner,  or  of  the 
court  of  review  in  bankruptcy,  made  for  that  purpose, 
and  then  only  to  the  extent  and  at  the  time  and  in 
manner  directed  by  such  order.    Then,  the  10th  sec- 
tion, which  gives  the  form  of  plea,  enacts,  "that,  if 
any  suit  or  action  is  brought  against  any  petitioner  for 
or  in  respect  of  any  debt  contracted  before  the  date  of 
filing  his  petition,  it  shall  be  a  sufficient  plea  in  bar 
of  the  said  suit  or  action,  that  such  petition  was  duly 
presented,  and  a  final  order  for  protection  and  dis- 
tribution made  by  a  commissioner  duly  authorised,  — 
whereof  the  production  of  the  order  signed  by  the  com- 
missioner, with  proof  of  his  handwriting,  shall  be  suffi- 
cient evidence."    Then  comes  the  7  &  8  Vict  c.  96., 
the  1st  section  of  which,  reciting  the  expediency  of 
amending  the  former  act,  enacts  "that  a  petition  for 
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1850.      protectioii  irom  process  under  the  said  ad,  may  be  pre^ 

  sented  to  any  court  or  district  court  of  bankruptcy 

Phillips    within  the  district  of  which  the  petitioner  shall  have 
PioKPORD.   ^sided  twelve  calendar  monthsi  without  any  notice 
whatever  being  given  to  any  creditor,  or  in  the  Landum 
gazette,  or  any  newspaper.     The  2nd  section  gires 
the  form  of  the  petition.    The  3rd  provides  for  the 
notices  to  be  given  to  creditors^  the  examination  of  the 
petitioner,  and  the  choice  of  assignees.  The  4di  section 
enacts  that    the  property  of  the  petitioner  diall,  for  the 
purposes  of  the  said  recited  act  and  of  this  aot»  Test  in 
the  assignee  or  assignees  for  the  time  being,  by  Tirtoe 
of  the  appointment  of  such  assignee  or  assignees.'* 
For  the  meaning  of  the  word  "property,"  refersnes 
must  be  had  to  the  73rd  section,  which  enacts,  *^  that, 
in  construing  this  act,  the  word  ^property*  diall  mean 
and  include  all  the  real  and  personal  estate  and  eflbcta 
of  tiie  petitioner  within  this  realm  and  abroad  (ezoep^ 
the  wearing  apparel,  and  such  other  articles^  of  the  valoa 
in  that  behalf  aforesaid,  as  may  by  this  act  be  excepted 
from  the  operation  of  the  said  recited  act  and  this  act)^ 
and  all  the  future  estate,  right,  titie,  interest,  and  tnMt 
of  such  petitioner  in  or  to  any  real  or  personal  estate 
and  eifects  within  this  realm  or  abroad,  which  sodi 
petitioner  may  purchase,  or  which  may  revert,  descend, 
be  devised  or  bequeathed,  or  come  to  him  before  he 
shall  have  obtained  the  final  order,  and  all  debts  dae  or 
to  be  due  to  such  petitioner  before  he  shall  have 
obtained  such  final  order."    The  6th  section  provide^ 
that,  upon  the  petition  being  filed,  the  oommissioDer 
shall  have  the  like  power  for  seizure  of  the  property  of 
•  the  petitioner,  and  examination  of  him  and  of  other 
persons,  as  in  cases  of  bankruptcy.    Further  provisions 
for  the  mode  of  dealing  with  the  property  of  the 
petitioner,  are  contained  in  the  9th  and  10th  sections. 
Then  comes  the  22nd  section,  which  enacts,     that  the 
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£n$l  order  to  be  made  under  the  provisions  of  the  said  1850. 

aM^t,  as  amended  by  this  act,  shall  protect  the  person  of   

the  petitioner  from  being  taken  or  detained  under  any  Phij^^m 
pnxsess  whatever,  in  the  cases  hereinafter  mentioned,  Piokford. 
that  is  to  say,  from  all  process  in  respect  of  the  several 
debts  and  sums  of  money  due  or  claimed  to  be  due  at 
the  time  of  filing  the  petition,  from  such  petitioner  to 
the  several  persons  named  in  his  schedule  as  creditors, 
or  as  claiming  to  be  creditors,  for  the  same,  respectively, 
or  for  which  such  persons  shall  have  given  credit  to 
such  petitioner  before  the  time  of  filing  such  petition, 
and  which  were  not  then  payable,  or  in  resjiect  of  the 
claims  of  any  other  persons,  not  known  to  such  peti- 
tioner at  the  time  of  making  the  final  order,  who  may 
be  indorsees  or  holders  of  any  negotiable  securities  set 
forth  in  such  schedule,"  &c    {^Maule,  J.    In  terms, 
that  is  confined  to  the  protection  of  the  person  of  the 
petitioner.]    The  question  is,  whether  the  10th  section 
of  the  former  act  does  not  remain  in  force.    The  74th 
section  of  the  later  act  expressly  enacts  "  that  nothing 
herein  contained  shall  be  construed  to  repeal,  afiect,  or 
in  any  manner  alter  the  provisions  of  the  said  recited 
act,  except  so  far  as  herein  above  expressly  provided, 
or  except  so  far  as  the  provisions  of  the  said  recited  act 
may  be  inconsistent  with  or  at  variance  with  the  pro- 
visions of  this  act"   Beading  the  two  acts  as  one,  there 
is  nothing  in  the  second  act  which  is  inconsistent  with 
the  10th  section  of  the  first  act.    [Afau/^,  J.   If  the 
future  property  vests  by  the  petition  in  the  assignee, 
it  seems  to  be  a  reason  why  the  final  order  should  be  a 
bar.]    Some  light  is  thrown  upon  the  Subject  by  the 
28th  section  of  the  7  &  8  Vict.  c.  96.,  which  enacts, 
that,  if,  for  any  of  the  causes  in  that  behalf  aforesaid, 
no  day  be  named  for  making  the  final  order,  or  if  the 
consideration  of  such  final  order  be  adjourned  sine  die, 
or  such  final  order  be  refused,  the  commissioner  shall 
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1850.      have  the  power,  after  the  expiration  of  such  time  suIh 

  sequent  to  the  filing  of  the  petition,  as,  having  r^ard 

Phillips  ^  the  circumstances  of  the  insolvency,  and  the  con- 
FicKFOBD.  <luct  of  the  petitioner  as  an  insolvent  debtor  before  and 
after  his  insolvency,  the  commissioner  shall  think  just» 
and  after  hearing  the  petitioner,  or  any  of  his  creditors, 
or  his  or  their  counsel  or  attorneys,  to  make  an  order  to 
protect  the  petitioner  from  being  taken  or  detained 
under  any  process  whatever  for  or  in  respect  of  the 
several  debts  and  sums  of  money  due  or  claimed  to 
be  due  at  the  time  of  filing  his  petition,  from  the  said 
petitioner,  to  the  several  persons  named  in  his  schedule 
as  creditors,  or  as  claiming  to  be  creditors,  for  the  same, 
respectively,  or  for  which  such  persons  should  have 
given  credit  to  the  said  petitioner  before  the  time  of 
filing  his  petition,  and  which  were  not  then  payable, 
and  as  to  the  claims  of  all  other  persons  not  known  to 
the  sfdd  petitioner  at  the  time  of  making  such  order, 
who  may  be  indorsers  {sic)  or  holders  of  any  n^otiable 
security  set  forth  in  his  said  schedule:  provided,  al- 
ways, that  no  debtor  shall  be  imprisoned  on  any  process 
for  more  than  twelve  calendar  months,  for  any  debt 
contracted  before  filing  his  petition,  in  case  the  final 
*  order  shall  be  refused,  or  shall  not  be  made,  or  in  case 
the  protecting  order  shall  not  be  renewed." 

To  constitute  a  good  plea,  the  form  given  by  the 
10th  section  of  the  5  &  6  Vict  116.  must  be  strictly 
pursued,  or  the  plea  must  go  on  to  allege  that  all  the 
steps  required  by  the  4th  section  have  been  duly  taken : 
Nicholls  V.  Payne  (a) ;  Gillon  v.  Deare  {b) ;  Wright  v. 
Hutchison  (c) ;  Laurie  v.  BendalL  (d)  The  case  of^^ 
Toomer  v.  Cringell  (e)  has  been  supposed  to  be  at  vari^— 


(a)  1  M.S^G.gn.,  ^  Scott, 
N.  JR.  732. 

{b)  Ant^,  Vol  II.  p.  309. 


(c)  Ant^,  Vol  IV.  p.  569. 

(d)  12  0.5.634. 

(«)  Antiy  Vol  III.  p.  322. 
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ance  with  the  decision  of  the  court  of  Exchequer  in  I860. 
Jacobs  V.  Hyde  and  Platel  v.  BevilL  (a)    But,  in  — 
Toamer  v.  Gingell^  the  plea  was  clearly  a  bad  plea :  it  ^^'J*^ 
contained  no  statement  that  any  assignee  had  been   Piokpoiio*  ' 
appointed,  or  that  the  creditors  had  any  means  whereby 
to  obtain  the  future  property  of  the  insolvent ;  nor  was 
the  general  form  given  by  s.  10.  followed.    In  Miles  v. 
Pope(J))t  a  plea  alleging  that  the  defendant  had  obtained 
a  final  order  for  protection  and  distribution^  under  the 
7  &  8  Vict.  c.  96.,  was  holden  not  to  be  proved  by  the 
production  of  a  mere  order  for  personal  protection,  under 
s.  28.    Rolfcy  B.,  in  delivering  the  judgment  of  the 
court  in  Platel  v.  Bevilly  says :  "  On  a  careful  considera- 
tion of  the  clautes  of  both  acts,  we  think  the  intention 
of  the  legislature  is  sufficiently  plain,  and  that  there  is 
no  difference  in  the  legal  effect  of  the  final  order  given 
^nder  the  second,  from  that  given  under  the  first  act, 
^  to  the  discharge  of  the  insolvent.    In  both,  we  are  of 
opinion  that  it  constitutes  an  absolute  bar  to  the  actions 
in  respect  of  which  it  is  a  protection."    And,  after  a 
niinute  criticism  of  the  various  clauses  of  the  two  acts, 
*l^c  learned  baron  concludes :     Considering  the  two 
^cts  together  as  one  system,  we  see  no  reason  to  suppose 
^l^at  the  le^slature,  which  clearly  meant  to  give  faci- 
lities to  the  debtor  to  obtain  his  discharge,  intended  also 
limit  the  operation  of  that  discharge  under  the  new 
^t,  all  his  property,  present  and  future,  being  disposed 
for  the  benefit  of  creditors  in  the  same  way  in  both 
^<^ts,    We  think  that  the  legal  effect  of  the  discharge  is 
same  in  both  acts,  and  that  the  effect  inartificially 
^^ribed  in  the  10th  section  belongsjust  as  much  to  an 
^^'^ler  under  the  second,  as  under  the  first  act.  This 
"^'^iiw  of  the  two  acts  differs  from  that  which  my  Brother 
^^aulc  is  reported  to  have  taken  in  the  case  of  Toomer 


(a)  2Exch.508.  517. 
VOL.  IX.  —  C.  B. 
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{b)  AnU\  Vol.  V.  p.  294- 
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I860.     y.  GingeU,    The  question  in  that  case  was  not  fnlly 
— ~      argaed,  the  learned  counsel  for  the  defendant  havii^ 
Phillips    ^^^^  taking  time,  acted  upon  the  impression,  as  to  the 
PicKFOBD.   meaning  of  the  second  act,  which  its  language  is,  at 
first  sight,  so  likely  to  create,  and  abandoned  the  argu- 
ment.   Upon  the  best  consideration  we  can  gi?e  to^ 
these  acts,  we  think  that  the  impression  was  a  wroi^^ 
one,  and  that  the  effect  of  the  final  order  ia  the  aam^  _ 
under  both  acts."   The  point  was  again  argued  in  th^ 
court,  in  Nash  y.  Brawn  (a) ;  but  the  court  gaye  c^^, 
opinion  upon  it,  the  judgment  ultimately  prooeedit^ 
upon  the  ground  that  it  sufficiently  appeared  that  tbe 
petition  and  order  were  under  the  5  &  6  VicL  e.  116. 
iMaule^  J.    Under  the  first  act,  the  order  in  tenns 
ordered  the  protection  of  the  person  of  the  petitioner, 
and  the  distribution  of  his  estate.    Under  the  second 
act,  we  thought, — though  we  do  not  seem  to  have  been 
properly  understood, — that  the  yesting,  if  assumed  to 
take  place,  will  entitle  the  party  to  his  discbige. 
I  do  not  gather  from  the  case  of  JPlatel  y.  BeviOf  thit 
the  court  of  Exchequer  intimate  an  opinion  that  m 
order  of  discharge  under  the  7  &  8  Vict.  e.  96.,  withoot 
an  allegation  of  the  appointment  of  an  assignee,  wooU 
be  a  bar.]    No.    [Maule^  J.    This  court  thought  it 
necessary  that  the  property  should  yest :  the  court  of 
Exchequer  think  so  too.    In  Toamer  y.  Gingett,  the 
property  did  not  yest :  in  Hatel  y.  BevUl  it  did.  The  . 
court  of  Exchequer  treat  that  as  a  difference  of 
opinion.] 

Cowling,  contrit. .  The  10th  section  of  the  6  &  6  Vtd, 
c.  116.  is  impliedly  repealed  by  the  subsequent  incoB- 
sis  tent  provisions  of  the  7  &  8  Vict  c.  96.,— to  such  an 
extent,  at  all  events,  as  to  make  this  a  bad  plea.  The 


(a)  AnU,  VoL  VI.  p.  584. 
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6  &  6  Vtei.  c.  116.  was  passed  at  a  time  when  imprison-  1860. 

ment  for  debt  was  thongbt  to  have  been  carried  too  far :   

this  sufficiently  appears  from  the  recital,  which  declares 
it  to  be  ^  expedient  to  protect  from  all  process  agunst  PioKnttn. 
the  person,  such  persons  as  have  become  indebted  with- 
out anjr  fraud  or  gross  or  culpable  negligence,  so  as, 
nevertheless,  their  estates  may  be  duly  distributed  among 
their  creditors."   Under  the  former  acts,  7  G.  4.  c.  57. 
and  1  &  2  Viet.  c.  110.,  it  was  necessary  that  the  party 
availing  himself  of  the  benefit  of  those  acts,  should,  at 
the  time  of  petitioning,  be  in  actual  custody.    In  dis- 
penmng  with  that  condition,  the  legislature  seems  to 
have  intended  to  confine  the  boon  to  those  petitioners 
whose  conduct  had  been  honest  and  bond  Jide.  The 
petition  must  have  annexed  to  it  a  full  and  true  dis- 
dosore  of  the  petitioner's  debts  and  property;  and,  upon 
the  filing  of  the  petition,  all  the  estate  and  efiects  of 
the  petitioner  forthwith  become  vested  in  the  ofiEcial 
ttingnee.    By  section  4.  the  commissioner  is  to  examine 
the  petitioner  upon  oath ;  and,  if  satisfied  that  the  allega- 
tions  in  the  petition,  and  the  matters  in  the  schedule,  are 
true,  and  that  the  debts  have  not  been  contracted  by 
fraud  or  breach  of  trust,  &c.,  he  is  to  make  an  order, — 
''which  order  shall  be  called  a  final  order,  and  shall  be 
fcr  the  protection  of  the  person  of  the  petitioner  from 
•D  process,  and  for  the  vesting  of  his  estate  and  efiects 
in  an  ofiScial  assignee,"  &c.    Section  7.  enacts,  that, 
&om  and  after  the  final  order,  the  whole  estate,  present 
5nd  future,  shall  become  absolutely  vested  in  the  oflScial 
««ignee  and  creditors'  assignee.    Then  the  10th  section 
enacts,  **  that,  if  any  suit  or  action  is  brought  against 
^ny  petitioner  for  or  in  respect  of  any  debt  contracted 
efore  the  date  of  filing  his  petition,  it  shall  be  a  suf- 
^ient  plea  in  bar  of  the  said  suit  or  action  that  such 
ition  was  duly  presented,  and  a  final  order  for  pro- 
ion  and  dbtribution  made  by  a  commissioner  duly 
n  H  2 
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evidently  contrary  to  the  spirit  in  which  the  earlier 
provisions  of  the  statute  were  conceived.    The  10th 
section  is  not  confined  to  creditors  whose  debts  are 
scheduled,  but  applies  to  all  who  were  creditors  before 
the  date  of  filing  the  petition.    Under  the  former  acts, 
7  G.  4.  c.  57.  8s.  46.  61.,  and  1  &  2  Vict.  c.  110.  ss.  75. 
91., — the  insolvent  could  only  plead  his  discharge  in 
bar  against  scheduled  creditors.     [^Cresswell,  J.  The 
commissioner  has  power,  under  s.  4.,  to  determine 
whether  or  not  the  condition  of  filing  a  faithful  schedule, 
has  been  fulfilled.    MauUy  J.    The  12th  section  seems 
to  have  been  designed  to  remedy  the  inconvenience  to 
-which  you  allude.]    It  does  so,  but  in  a  very  imperfect 
manner,  by  enabling  the  commissioner,  —  if  he  sees 
reason  to  believe  that  the  petitioner  had  not,  before  the 
making  of  the  order  sought  to  be  rescinded,  made  a  full 
disclosure  of  his  estate,  efiects,  and  debts,  or  had,  since 
the  making  of  such  order,  not  given  notice  to  the 
assignees,  of  any  property  after  acquired  by  him,  —  to 
rescind  the  final  order,  so  far  as  it  relates  to  the  pro- 
tection of  the  petitioner's  person  from  process,  and  as 
far  as  relates  to  the  effect  of  such  order  in  bar  of  suits 
and  actions.    1^  Williams^  J.    If  all  the  protection  the 
petitioner  gets  is  derived  from  tlic  10th  section,  though 
it  enables  him  to  plead  in  bar  the  final  order,  he  could 
not  reply  it  to  a  plea  of  set-off.]    That  is  an  additional 
difficulty. 

The  7  &  8  Vict  c.  96.  was  passed  to  remedy  these 
defects  in  the  former  act.    It  had  the  same  objects  in 
view,  and  has  carried  them  out  more  correctly.  The 
Ist  section  dispenses  with  notice.    The  2nd  section 
provides  the  form  of  petition,  and  requires  the  petition 
and  schedule  to  be  verified  by  affidavit.    By  s.  4.  the 
property  of  the  petitioner  is  vested  in  the  aesi«^nces. 
The  final  order,  under  s.  22.,  is  an  order  for  the  pra- 
tection  of  the  person  onhj^  "  from  all  process  in  respect 
H  H  3 
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1850.      of  the  several  debts  and  sums  of  money  due,  or  daimod 
to  be  due,  at  the  time  of  filing  the  petitioDif  rom  such 
Phujiifs     petitioner  to  the  several  persons  named  in  hia  schedule 
PioKFORD.   as  creditors,  or  as  claiming  to  be  creditors,  for  the  same 
respectively,  or  for  which  such  persons  shall  have  pven 
credit  to  such  petitioner  before  the  time  of  filing  such  ^ 
petition,  and  which  were  not  then  payable,  or  in  respect^ 
of  the  claims  of  any  other  persons,  not  known  to  sucl^ 
petitioner  at  the  time  of  making  the  final  order^  wh^^ 
may  be  indorsees  or  holders  of  any  negotiable  securitic^^ 
set  forth  in  such  schedule."    [ilfatcfe,  J.    This  you  my 
altogether  puts  an  end  to  s.  10.  of  the  5  &  6  Vk^t 
c.  116.?]    Yes:    and  it  limits  the   protection  to 
creditors  whose  debts  are  mentioned  in  tiie  schedule. 
[Mauk,  J.   May  not  the  22nd  section  of  the  7  &  8 
Vict  c,  96.  consistently  stand  with  ss.  7.  and  10. 
of  the  5  &  6  Vict  e.  116.?    Section  22.  oontains  no 
negative  words.]    It  is  laid  down  by  Eyre$^  J.  (a),  in 
Harcourt  v.  Fox  (i),  that     statutes  introductive  of  • 
new  law,  penned  in  the  affirmative,  do  always  reped 
former  statutes  concerning  the  same  matter,  as  implying 
a  negative."    After  the  passing  of  the  second  act,  there 
can  no  longer  be  a  final  order  for  protection  and 
distribution;  and  the  protection  is  limited  to  rod) 
creditors  as  are  named  in  the  schedule,  and  to  the  perm 
of  the  petitioner.    The  73rd  section  of  the  7  &  8  Ffet 
r.  96.  shews  what  "property"  of  the  petitioner  veits 
under  s.  4.  in  the  assignees :  it  enacts,  that,  *^  in  con- 
struing this  act,  the  word  'property'  shall  mean  md 
include  all  the  real  and  personal  estate  and  efiects  of  the 
petitioner  within  this  realm  and  abroad  (except  the 
wearing  apparel,  and  such  other  articles  of  the  value  in 
that  behalf  aforesaid  as  may  by  this  act  be  excepted 

(tt)  Samuel  Eyres,  Just  of  113.;  Jenk.  Cent  89-; 

K.  B.  wen  v.  Baidunn,  1  Siderf,  55.; 

(6)  1  Show,  506.  520.  And  poH,  478  (b). 
see  Townsenita  case,  Flowd, 
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from  the  operation  of  the  said  recited  act  and  this  act), 
and  all  the  future  estate,  right,  title,  interest,  and  trust 
of  such  petitioner  in  or  to  any  real  or  personal  estate 
and  effects  within  this  realm  or  abroad,  which  such 
petitioner  may  purchase,  or  which  may  revert,  descend, 
Ido  devised  or  bequeathed,  or  come  to  him  before  he  shall 
Jkave  obtained  the  final  order ^  and  all  debts  due  or  to  be 
due  to  such  petitioner  before  he  shall  have  obtained 
suofa  final  order."    [Mauley  J.    There  is  no  doubt  that 
^he  7  &  8  VtcU  c.  96.  applies  to  a  limited  futurity.] 
.^RchoUs  V.  Payney  Gillon  v.  Deare,  and  Wright  y. 
JIutchigonj  proceeded  upon  the  5  &  6  Vict.  c.  116. 
Jdiles  y.  Pope  has  no  bearing  whatever  on  the  question, 
^ndy  with  respect  to  Tooiner  v.  Gingell^  the  point  for 
ai^gument  there  was,  —   that  the  plea  afforded  no 
suiBwer  to  the  action,  the  order  therein  set  forth  only 
protecting  the  person  of  the  defendant  from  arrest  or 
detention  for  the  debts  therein  specified,  and  being 
no  bar  to  an  action  for  the  recovery  of  them."  The 
plea  shewed  an  order  in  the  form  given  by  the  7  &  8 
VicL  c.  96.,  but  not  an  order  for  distribution.  The 
ease  was  not  decided,  —  as  is  suggested^ — on  the  point 
of  pleading.     [^Maule,  J.     The  court  in  that  case 
intimate  an  opinion  that  the  construction  you  are  now 
contending  for  is  the  true  one.]    Yes.    In  the  argu- 
ment va  Jacobs  V.  Hyde{(i)y  it  is  suggested  that  "the 
22iid  section  of  the  7  &  8  Vict.  c.  96.  is  substituted  for 
the  4th  section  of  the  5  &  6  Vict.  c.  116.,  leaving  the 
10th  section  of  the  previous  act  unaffected  by  its 
provisions. The  22nd  section  of  the  later  act,  how- 
ever, it  is  submitted,  is  substituted  for  the  10th  section 
®f  the  former  act, — or,  rather,  for  both  the  4th  and  the 
^Oth  sections,    [itfawfe,  J.    If  the  protection  given  by 
®-     is  taken  away,  and  something  is  substituted  for  it. 


1850. 


(a)  ^Exch,  510. 
H  H  4 
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and  B.  10.  gives  a  defence  in  the  one  case  and  not  i  ^ 
the  other^  6.  10.  of  course  falls ;  for^  when  a  thiD 
cannot  be  done>  the  mode  of  doing  it  is  not  materiaL 
There  is  nothing  in  the  judgment  of  the  court 
Exchequer  in  Platel  v.  Bevill  that  necessarily  sherr?-^ 
this  plea  to  be  a  good  one. 

Hugh  Hill,  in  reply.  The  question  is.  "i^rhether  fclje 
1 0th  section  of  the  5  &  6  Vict  c.  llo'.  is  implie^/p* 
repealed  by  the  7  &  8  Vict  c.  96.  By  s.  4.  of  the 
former  act,  the  final  order  is  declared  to  be  **for  tie 
protection  of  the  person  of  the  petitioner  from  all 
process,  and  for  the  vesting  of  his  estate  and  effi^^  in 
the  assignee : "  and  s.  7.  enacts,  that,  from  and  after  the 
passing  of  the  final  order,  the  whole  estate,  present  and 
future,  shall  become  absolutely  vested  in  the  offidal 
assignee,  without  any  deed  or  conveyance*  Under  this 
section,  the  property  which  passes  to  the  assignees, 
must  be  property  which  is  capable  of  vesting, — such 
an  interest  as  could  be  conveyed  by  deed,  and  which 
would  presently  vest :  it  must  be  something  actuaDj  or 
potentially  in  the  possession  of  the  petitioner  at  the 
time :  Lunn  v.  Thornton,  (a)  The  9th  section  shews 
that  this  is  the  meaning  of  s.  7. :  it  enacts  "that  the 
said  assignees  shall  be  entitled  to  claim  and  denmnd 
from  the  said  petitioner,  at  any  time  after  the  said  final 
order,  any  estate  and  effects  acquired  by  him  at  any 
time  after  such  order  shall  have  been  made ;  and  all 
such  estate  and  effects,  of  what  kind  soever,  and  where- 
soever situate,  shall  be  absolutely  vested  in  each 
assignees,  upon  their  filing  a  copy  of  their  claim, 
served  upon  the  petitioner  personally,  or  by  leaving 
it  at  the  place  of  residence  mentioned  in  his  notice  of 
petition,  and  they  shall  hold  the  same  in  like  manner 

(a)  Ante,  Vol.  I.  p.  379- 


1850. 
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conveyance^  and  that  the  assignees  shall  hold  the  same  1850. 

as  fully  as  if  the  petitioner  had  been  made  a  bankrupt,   

«nd  they  had  been  assignees  under  his  fiat.  The  9th  Phillips 
section  enacts,  that  the  assignees  shall  be  entitled  to  Piokford. 
claim  and  demand  from  the  petitioner,  at  any  time  after 
the  said  final  order,  any  estate  and  effects  acquired  by 
him  at  any  time  after  such  order  shall  have  been  made ; 
and  that  all  such  estate  and  effects,  of  what  kind  soever, 
and  wheresoever  situate,  shall  be  absolutely  vested  in 
such  assignees,  upon  their  filing  a  copy  of  their  claim, 
served  upon  the  petitioner  personally,  or  by  leaving  it 
at  the  place  of  residence  mentioned  in  his  notice  of  peti- 
tion ;  and  that  they  shall  hold  the  same  in  like  manner 
as  they  held  the  estate  and  effects  of  the  petitioner  trans- 
ferred by  force  of  the  final  order  thereinbefore  provided : 
provided  always  that  no  assignee  of  any  insolvent  shall 
be  authorised  by  virtue  of  that  act  to  take  possession 
of  any  estate  or  effects  which  the  insolvent  shall  have 
acquired  or  become  possessed  of  after  the  making  of  the 
final  order  therein  mentioned,  except  under  the  autho- 
rity of  an  order  of  the  said  conmiissioner,  or  of  the 
court  of  review  in  bankruptcy,  made  for  that  purpose, 
and  then  only  to  the  extent  and  at  the  time  and  in 
manner  directed  by  such  order.  Then,  the  10th  sec- 
tion, which  gives  the  form  of  plea,  enacts,  "that,  if 
any  suit  or  action  is  brought  against  any  petitioner  for 
or  in  respect  of  any  debt  contracted  before  the  date  of 
filing  his  petition,  it  shall  be  a  sufficient  plea  in  bar 
of  the  said  suit  or  action,  that  such  petition  was  duly 
presented,  and  a  final  order  for  protection  and  dis- 
tribution made  by  a  commissioner  duly  authorised,  — 
whereof  the  production  of  the  order  signed  by  the  com- 
missioner, with  proof  of  his  handwriting,  shall  be  suffi- 
cient evidence."  Then  comes  the  7  &  8  Vict  c.  96., 
the  1st  section  of  which,  reciting  the  expediency  of 
amending  the  former  act,  enacts  "that  a  petition  for 
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1850.      that  the  debt  was  scheduled  ?]  Yes.    [Mauk,  J.  But 

  you  say  that  that  does  not  apply,  where  the  party 

Phillips     avails  himself  of  the  form  given  by  the  lOth  section?] 
PicKFOBD.    Precisely  so.   If  the  debt  is  not  in  the  schedule^  that 
omission  should  come  by  way  of  replication. 

Cbr.  adv.  vulL 


Cresswell,  J.,  now  delivered  the  judgment  of  the 
court. 

This  demurrer  was  argued  before  ub,  with  mnd^ 
ingenuity,  during  the  last  term.    In  support  of  tho 
demurrer,  it  was  contended,  that,  although  the  allq;e3 
order  for  protection  and  distribution  mentioned  in  the 
plea,  was  made  after  the  passing  of  the  7  &  8  Vict  c.  96., 
that  plea  is  still  a  good  and  suflScient  plea  in  bar, 
by  virtue  of  the  10th  section  of  the  former  act,  the 
5  &  6  Vict  c.  116. 

By  the  1st  section  of  that  act,  certain  persons  were 
enabled  to  present  a  petition  to  the  court  of  bankruptcy, 
for  protection  from  process,  and  the  court,  or  any  com* 
missioner  to  whom  any  such  petition  was  refenodf 
might  give  an  interim  order  for  protection  against  tli 
process  whatever,  either  against  the  person  or  property 
of  the  petitioner.  By  section  4.  the  conunissioner  wt> 
authorised,  on  being  satisfied  of  certain  matters,  to 
grant  an  order,  which  shall  be  caUed  a  ^nal  order, 
and  shall  be  for  the  protection  of  the  person  of  the 
petitioner  from  all  process,  and  for  the  vesting  of  his 
estate  and  effects  in  an  assignee  to  be  named  by  such 
commissioner,  together  with  an  assignee  to  be  chosen 
by  the  creditors,"  —  as  therein  mentioned.  By  the 
5th  section,  the  commissioner  was  impowered  to  renew 
the  interim  order,  from  time  to  time,  until  the  fintl 
order  for  protection  and  distribution^*  This  plaioly 
refers  to  the  final  ord^r  mentioned  in  the  preceding 
section,  and  therefore  gives  to  the  order  for  proteotiog 
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find  order  to  be  made  under  the  provisions  of  the  said  1850. 

act,  as  amended  by  this  act,  shall  protect  the  person  of   

the  petitioner  from  being  taken  or  detained  under  any  Phillips 
process  whatever,  in  the  cases  hereinafter  mentioned,  Piokpobd. 
that  is  to  say,  from  all  process  in  respect  of  the  several 
debts  and  sums  of  money  due  or  claimed  to  be  due  at 
the  time  of  filing  the  petition,  from  such  petitioner  to 
the  several  persons  named  in  his  schedule  as  creditors, 
or  as  claiming  to  be  creditors,  for  the  same,  respectively, 
or  for  which  such  persons  shall  have  given  credit  to 
such  petitioner  before  the  time  of  filing  such  petition, 
and  which  were  not  then  payable,  or  in  resi>ect  of  the 
claims  of  any  other  persons,  not  known  to  such  peti- 
tioner at  the  time  of  making  the  final  order,  who  may 
be  indorsees  or  holders  of  any  negotiable  securities  set 
forth  in  such  schedule,"  &c    \^Maule^  J.    In  terms, 
that  is  confined  to  the  protection  of  the  person  of  the 
petitioner.]    The  question  is,  whether  the  10th  section 
of  the  former  act  does  not  remain  in  force.    The  74th 
section  of  the  later  act  expressly  enacts    that  nothing 
herein  cont^ned  shall  be  construed  to  repeal,  affect,  or 
in  any  manner  alter  the  provisions  of  the  said  recited 
act,  except  so  far  as  herein  above  expressly  provided, 
or  except  so  far  as  the  provisions  of  the  said  recited  act 
may  be  inconsistent  with  or  at  variance  with  the  pro- 
visions of  this  act«"   Reading  the  two  acts  as  one,  there 
is  nothing  in  the  second  act  which  is  inconsistent  with 
the  10th  section  of  the  first  act.    [Mauhy  J.   If  the 
future  property  vests  by  the  petition  in  the  assignee, 
it  seems  to  be  a  reason  why  the  final  order  should  be  a 
bar.]    Some  light  is  thrown  upon  the  Subject  by  the 
26th  section  of  the  7  &  8  Vict.  c.  96.,  which  enacts, 
that,  if,  for  any  of  the  causes  in  that  behalf  aforesaid, 
no  day  be  named  for  making  the  final  order,  or  if  the 
consideration  of  such  final  order  be  adjourned  sine  die, 
or  such  final  order  be  refused,  the  commissioner  shall 
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1850.      but  the  74th  section  enacts    that  nothing  herein  oon- 

  taincd  shall  be  constnied  to  repeal,  affect,  or  in  any 

.PuiLLipg     manner  alter  the  provisions  of  the  said  recited  act, 
TicKFOHD.    except  so  far  as  herein  above  expressly  provided,  or^ 
except  so  far  as  the  provisions  of  the  said  redted  ac^^. 
may  be  inconsistent  with,  or  at  variance  with,  the  pro^ 
visions  of  this  act." 

'  Now,  the  10th  section  of  the  former  act  is  not  e^^ 
prcssly  repealed ;  and  the  question  is,  whether  it  ^ 
inconsistent  with,  or  at  variance  with,  the  provisic^-j^v 
of  this  latter  act.    In  order  to  determine  this,  ire 
must  inquire  what  was  the  nature  of  the  order  msufe 
under  the  former  statute,  and  which  the  10th  section 
allowed  to  be  pleaded  in  bar. 

By  the  4th  section,  it  appears  that  it  was  a  finil 
order  for  protection  of  the  petitioner  against  aU  proeest, 
and  for  vesting  his  estate  in  the  assignees ;  which  final 
order  is,  by  the  5th  section,  named  "an  order  for  pro- 
tection and  distribution."  TTiis  order  is,  by  the  10th 
section,  allowed  to  be  pleaded  in  bar,  in  all  actions 
brought  for  or  in  respect  of  a  debt  contracted!)^ 
the  date  or  filing  of  the  petition.  The  4th  section  n 
not  expressly  repealed  by  the  subsequent  act,  but  is 
inconsistent  with  the  22nd  section  of  it,  whereby  it  was 
enacted  that  the  final  order  to  be  made  under  the  pro- 
visions of  the  said  act,  as  amended  by  this  act,  djall 
protect  the  person  of  the  petitioner  from  being  taken 
or  detained  under  any  process  whatever,  in  the  cases 
hereinafter  mentioned  (that  is  to  say),  from  all  process 
in  respect  of  the  several  debts  and  sums  of  iponej  due, 
or  claimed  to  be  due,  at  the  time  of  filing  the  petition, 
from  such  petitioner  to  the  several  persons  named  in 
his  schedule  as  creditors,  or  as  "  &c.,  limiting  its  opera- 
tion to  persons  and  claims  named  in  the  schedule. 
This  is  inconsistent  with  the  4th  section  of  the  former 
act,  which  applied  generally  to  all  debts  contracted 
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Wore  the  filing  of  the  petition  and;  therefore  so  far  1850. 
repeals  it. 

Upon  the  same  principle,  it  appears  to  us,  that,  if  the 
10th  section  of  the  former  act  is  to  be  imported  into 
the  7  &  8  Vict  c.  96.,  it  must  be  with  the  qualification 
that  the  final  order  shall  only  be  a  bar  to  actions 
"brought  in  respect  of  debts  or  claims  mentioned  in  the 
schedule ;  for,  to  allow  it  as  a  bar  in  other  cases,  would 
l>e  inconsistent  with  the  latter  act 

This  was  not  much  disputed  at  the  bar :  but  it  was 
oontended,  that  the  plea  might  still  be  pleaded  in  the 
£brm  before  given ;  and  that,  if  the  debt  was  not  in  the 
schedule,  that  should  be  replied :  and  the  case  of  Platel 
Bevill(a)Yf^  cited  as  an  authority  to  that  effect: 
and  so  it  is ;  but  the  question  principally  considered  in 
t.hat  case,  was,  whether  a  final  order  obtained  under  the 
7  &  8  VicL  e.  96.,  constitutes  an  absolute  bar  to  an 
lECtion  for  the  debts  as  to  which  it  is  a  protection,  or 
operates  only  as  a  protection  of  the  person  of  the  in- 
solvent.   The  court  of  Exchequer  decided  that  it  is  an 
nbsolute  bar:  and,  after  hearing  a  very  able  argument 
on  that  question,  we  are  disposed  to  agree  with  that 
opinion,  but  abstain  from  binding  ourselves  by  a  de- 
cision on  the  point,  inasmuch  as  it  appears  to  us,  that, 
assuming  the  final  order  to  be  an  absolute  bar  in  all 
cases  where  it  is  a  protection  at  all,  still  the  plea  is  bad. 
In  Platel  v.  Bevill,  the  attention  of  the  court  does  not 
appear  to  have  been  drawn  to  the  limited  operation  of 
tlie  final  order  made  under  the  7  &  8  Vict  c.  96.,  viz. 
^at  it  applies  only  to  debts  in  the  schedule,  and  not  to 
debts  contracted  before  the  filing  of  the  petition. 
In  framing  a  plea  in  bar  under  the  10th  section  (»f 
Ae5  &  6  Vict  c,  116.,  it  was  necessary  to  allege  that 
the  debt  sued  for  accrued  before  the  filing  of  the 


(o)  2Ezch.  511. 
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1860.      petition,  to  shew  that  it  was  a  matter  upon  which  th^ 
—      final  order  might  operate ;  although  the  general  form  o^ 
Phillips     pj^^  sanctioned  by  the  10th  section,  made  it  unnece^ 
PioKFORD.         to  set  out  the  proceedings  before  the  commissioner::::^ 
it  being  the  intention  of  the  legislature  that  matter:::::^ 
decided  by  the  commissioner  should  not  be  again  dS;^ 
puted, —  as  was  said  by  Tindal,  C.  J.,  in  Cook  ^ 
Henson.  {a)   Upon  the  same  principle,  we  think,  th^i^ 
in  order  to  make  a  plea  in  bar  good  under  the  lO^ 
section  of  the  5  &  6  Vict  e.  116.,  construed  with  regvd 
to  the  7  &  8  Vict.  c.  96.,  it  should  all^  not  only  tha 
the  debt  accrued  before  the  filing  of  the  petition,  but 
that  it  was  named  in  the  schedule. 

For  want  of  such  an  averment,  it  appears  to  os  that 
this  plea  is  bad,  and  that  our  judgment  must  be  for 
the  plaintiff. 

But,  considering  the  doubtful  nature  of  the  qnestioii 
that  is  argued,  we  think  it  right  to  offer  the  defeodttit 
leave  to  amend  his  plea,  on  the  usual  terms. 

Judgment  accordingly,  (i) 


(a)  AnU,  Vol.  I.  p.  908., 
3  D.6^L,  177. 

(6)  A  gpecial  statute  does 
not  derogate  from  a  special 
statute,  without  express  words 
of  derogation.  Jenk,  Cent.  198., 
case  xi.  I  am  seised  of  the 
manor  of  DcUe,  and,  by  an  act 
of  parliament,  the  manor  is 
given  to  J.  S.  in  fee,  with  a 
proviso  that  all  rights  of  stran- 
gers be  saved :  Per  Brooke 
(Serjeant)  :  This  act  is  void, 
by  reason  of  the  contrari- 
osity"  of  the  proviso.  And 
Guy  Palmes  (Serjeant)  held 
{first)  the  case  clear,  that  the 


act  IB  good,  and  the  proviiP 
void.  Which  was  affirmed  by 
others.  I  did  qu4Bre.  if* 
7  H.  8,  Keilwey,  17^  jjL  4. 
And  see  Waleingham\  case, 
Plowd.563.;  Engl^MtWy 
F.  Moorey  SO9.,  I  Ce.  Bef. 
46,  47. ;  Dr.  Fo9tet^n  cm,  II 
Co.  Rep.  56. 62, 63.;  Owenf. 
Saunders,  1  Ld.  Ra/ym,  158. 
160.    ^Hao  F.N.B.,M. 

H.  I.,  as  to  the  conflict  between 
the  statute  of  Westm.  II.,  sUt 

I.  c.  31.,  and  the  statale  of 
Westm.  II.,  sut  1.  e.  1.  (ibe 
statute  De  Bonis)  passed  in 
the  same  session. 
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1860. 


Croll  V.  Edge. 


Feb.  25. 


^HIS  was  an  action  upon  the  case  for  the  infringe-  The  plaintiff 
ment  of  a  patent  ^^J^the 
The  declaration  stated  that  the  plaintiff  and  one  ^ndant  for 
fFUKam  Richards,  before  and  at  the  time  of  the  making  an  alleged  in- 
of  the  letters-patent,  and  of  the  committing  of  the  ^"p^^^^^^^^^ 
grievances  by  the  defendant  as  thereinafter  mentioned^  improve- 
wcre  the  true  and  first  inventors  of  certain  "  improve- 
ments  in  the  manufacture  of  gas  for  the  purpose  of     gas  for 
illumination,  and  in  apparatus  used  when  transmitting  the  purpNose 
and  measuring  gas:"  it  then  proceeded  to  allege  the  ^on^^^^^n" 
grant  to  them  of  letters-patent,  dated  the  7th  of  March,  the  apparatus 

1844,  subject  to  the  usual  condition  for  the  inrolment  ^^^^ 
A  .«     .         .  1  .      .        1     1  t  ,  transmitting 

of  a  specification  within  six  calendar  months ;  and  and  mea- 

averred  that  such  specification  was  duly  inrolled  on  the  suring  gas." 

7th  of  September,  1844 :  Breach,  that  the  defendant,  ^ndatt 

well  knowing  the  premises,  but  contriving,  and  wrong-  pleaded,  — 

fully  intendinc^  to  injure  the  plaintiff,  and  to  deprive  ^^^^^^h  f^at 
1 .  ,  n      1       /.  11  ,  .  ,   ,     tl^e  plaintiff 

him  of  the  profits,  benefits,  and  advantages  which  he  dij  not  par- 
ticularly 
describe  his 

invention,  and  in  what  manner  the  same  was  to  be  performed^  &c.,  —  sixthly, 
that  the  invention  described  in  the  specification,  was  a  different  invention  from 
that  for*,  which  the  letters-patent  were  granted,  by  reason  whereof  the  letters- 
patent  were  void.  At  the  trial,  the  plaintiff  put  in  a  specification,  the  title  of 
which  described  the  invention  to  be  of  improvements  in  the  manufacture  of 
gai  for  illumination,  and  in  the  apparatus  used  therein  and  when  transmitting 
and  measuring  gas; "  and  which  stated  it  to  relate, —  "  firsts  to  a  mode  of  manu- 
facturing gas  for  the  purpose  of  illumination,  —  secondly,  to  improvements  in 
setting  and  heating  clay  retorto  for  making  coal-gas, —  thirdly,  to  a  mode  ofmanw 
Jacturing  clay  retorts,  — fourthly,  to  improvements  in  apparatus  for  measuring  gas 
when  it  is  being  transmitted  to  the  consumer  :  '*  — 

Held  that  there  was  a  material  variance  between  the  invention  specified,  and  that 
described  in  the  title  of  letters-patent;  and,  consequently,  that  the  letters-patent  were 
void ;  and  that  the  objection  was  available  under  either  tlie  fourth  or  the  sixth 
plea. 
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1850.      might  and  otherwise  would  have  derived  and  acquired 
from  the  making,  using,  exercising,  and  vendiog  of  the 
said  invention,  after  the  making  of  the  said  letters- 
patent,  and  within  the  term  of  years  in  the  said  letters- 
patent  mentioned,  to  wit,  on  the  11th  of  September^ 
1845,  and  on  divers  other  days  and  times  between  that 
day  and  the  commencement  of  the  suit,  and  within 
tliat  part  of  the  united  kingdom  of  Great  Britain  and 
Ireland  called  England^  unkwfuUy  and  unjustly,  without 
the  leave  or  licence,  and  agsunst  the  will  of  the  phuntiff 
and  the  said  William  Richards,  or  either  of  them, 
made  and  sold  divers,  to  wit,  one  thousand  apparatus  ^ 
to  be  used  for  transmitting  and  measuring  gas,  with  ^ 
certfun  improvements  in  the  construction  thereof,  whldi  _ 
said  improvements  were  intended  to,  and  did.  Imitate 
and  resemble  the  said  improvements  in  the  said  letters-  -  ^ 
patent  so  invented  by  the  plaintiff  and  the  sud  IfS-  ^. 
Ham  Richards  as  aforesaid,  in  breach  of  the  suid^ 
apparatus,  and  against  the  privilege  so  granted  to  th^^. ^ 
plaintiff  and  the  said  William  Richards  and  their  afmifn^ 
as  aforesaid;  whereby  the  pluntiff  had  been  and  im 
greatly  injured,  &c. 

The  defendant  pleaded,  amongst  other  pleas,  ■ 
secondly,  non  concessit;  —  fourthly,  that  the  plaint^^  ]g 

and  the  said  William  Richards  did  not,  nor  did  eith   er 

of  them,  particularly  describe  and  ascertain  the  natt^Hrc 
of  tlieir  said  invention,  and  in  what  manner  the  iifiM  um 
was  to  be  performed,  in  manner  and  form  as  '^^he 
plaintiff  had  above  in  that  behalf  alleged,  conclude 
to  the  country ;  —  sixthly,  that  the  invention  in  the 
snid  instrument  in  writing  particularly  described  anrf 
ascertained,  was  not  the  invention  for  which  the  sa/J 
letters-patent  were  granted,  but  another  and  a  different 
invention  ;  and  that,  by  reason  thereof,  the  said  letters- 
patent,  and  the  ^rights,  lil)ertie8,  privileges,  benefits, 
monopolies,  and  advantages  in  and  by  the  eai.l  letters^ 
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patent  granted^  and  the  prohibitions  therein  contained,  1850. 

before  and  at  the  said  several  times  when  &c  were,  and   

Btill  remained,  wholly  void  and  of  no  effect,  and  the  same  ^^^th 
were  and  continued  wholly  lost  to  the  plaintiff ;  where-  Edge. 
fore  the  defendant,  at  the  said  several  times  when  &o. 
in  the  declaration  mentioned,  committed  the  said 
several  grievances  in  the  declaration  mentioned,  as 
he  law{iilly  might  for  the  cause  aforesaid ;  verification; 
—  seventhly,  that,  before  the  making  of  the  letters- 
patent,  the  plaintiff  and  Richards^  by  their  petition  in 
the  eaid  letters-patent  mentioned,  represented  to  the 
TOwn  that  the  said  invention  was  of,  amongst  other 
^QgB,  improvements  in  the  manufacture  of  gas  for 
the  purpose  of  illumination;  whereas,  the  said  ro- 
Pi^^sentation  was  false,  and  the  said  invention  was  not 
invention  of  any  improvement  in  the  manufacture 
^  gas  for  the  purpose  of  illumination ;  whereby  the 
had  been  deceived  in  the  grant,  &c.,  verification. 
^The  plaintiff  by  his  replication  traversed  the  sixth 
Mid  seventh  pleas,  and  joined  issue  upon  the  others. 

Ihe  cause  was  tried  before  fVilde,  C.  J.,  at  the 
sittings  in  London  after  Trinity  term,  1847.  The 
J^ttera-patent,  which  were  put  in,  corresponded  with 
claim  as  disclosed  in  the  declaration.    But  the 
"P^ification,  which  was  also  put  in  by  the  plaintiff, 
'l^ited  the  grant  of  a  patent  with  a  somewhat  different 
^^®»  —  stating  it  to  be  for    improvements  in  the 
'^^Uiufacture  of  gas  for  the  purpose  of  illumination, 
in  the  apparatus  used  therein  and  when  transmit- 
^8  and  measuring  gas."   The  invention  was  described 
^  ^elating, —  "first,  to  a  mode  of  manufacturing  gas 
the  purpose  of  illumination,—  secondly,  to  improve- 
"^^^ts  in  setting  and  heating  clay  retorts  for  making 
^^^^'gas, — thirdly,  to  a  mode  of  manufacturing  clay 
^^torts, — and  fourthly,  to  improvements  in  apparatus 
^"^^  measuring  gas  when  it  is  being  transmitted  to  the 
Vol.  IX.  —  c.  B.  II 
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1850.      consumer."    Reference  was  then  made  to  the  dra^raigs^  __ 
— —      annelxed  to  the  specification,  and  the  specification  pro-*.^^^^ 

ceeded  to  describe  the  nature  and  the  mode  of  per^^^ 
Edqr.      forming  each  of  those  four  heads  of  daim. 

On  the  part  of  the  defendant,  it  was  submitted  th^  ^ 
the  specification  shewed  an  invention  diflTerent  from  tl^^^ 
for  which  the  patent  was  granted,  inasmuch  as 
claimed,  in  addition  to  the  improvements  in  the  mar^n. 
facture  and  measuring  of  gas,  the  making  of  eUay 
retorts. 

For  the  plaintifi^,  it  was  insisted,  that  the  substantwS 
object  of  the  specification  was,  improvements  ia  tl»^ 
manu&cture  of  gas,  and  in  the  apparatus  for 
mitting  and  measuring  it ;  and  that  the  making  of  ol%; 
retorts  was  only  subservient  to  the  manu&cture  of  gik^ 

The  learned  judge  indmed  to  think  the  olge 
fatal;  and  a  verdict  was  entered  for  the  defendant  < 
the  fourth,  sixth,  and  seventh  issues,  the  jury 
discharged  from  finding  any  verdict  upon  the 
issues,  and  leave  being  reserved  to  the  plaintiff  to  i 
to  enter  the  verdict  for  him  upon  all  or  any  of 
issues  so  found  for  the  defendant,  with  40s. 
if  the  court  should  be  of  opinion  that  the  sji 
produced  sustained  the  patent.    It  was  also  agreed  1 
the  lord  chief  justice  should  be  considered  as  hav 
given  such  direction  as  the  court  upon  the 
should  think  he  ought  to  have  given,  and  that  the  ] 
agidnst  whom  the  decision  might  be  given^  should 
considered  as  having  tendered  a  bill  of  exceptions 
such  direction,  in  order  to  obtain  the  opinion  of  a  ( 
of  error. 

Channelly  Seijt,  in  the  following  Miehadnuu  teeoMj 
obtained  a  rule  nisi  accordingly.    He  submitted,  ^ —  ^ 
first,  that  the  specification,  taken  altogether,  did  not 
claim  anything  beyond  what  the  letters-patent  entitU    /^l  ttj 
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tentees  to^ — secondly,  that,  if  it  did  claim  some^  1850. 
more,  the  matter  so  claimed  was  so  entirely  — ^ 
it  from  and  independent  of  the  real  subject  of  the  Croll 
fTs  claim,  that  it  might  be  rejected  as  surplusage,  Edqe. 
d  not  vitiate  the  patent, — thirdly,  that  the  fourth, 
and  seventh  pleas  were  not  properly  framed  to 
be  objection. 

es,  Serjt,  Webster^  and  Duncan^  shewed  cause,  in 
f  term,  1849.  The  title  of  the  letters-patent 
88  two-heads  of  claim,  viz.  "improvements  in  the 
acture  of  gas,"  and  improvements  in  apparatus 
rhen  transmitting  and  measuring  gas."  The  in- 
a  recited  in  the  specification  is  of  something 

di£fercnt :  it  is  of  "  improvements  in  the  manu- 
)  of  gas  for  the  purpose  of  illumination,  and  in 
paratus  used  therein  and  when  transmitting  and 
ring  gas," — clearly  involving  a  claim  for  improve-, 
in  the  apparatus  used  in  the  manufacture  of  gas. 
lear  that  the  objection  is  one  which  must  prevail, 
»erly  taken.  The  allegation  of  the  inrolment  of 
ification  is  a  material  one:  if  the  specification 
;  be  read,  the  plaintiff  does  not  support  his  deda- 
:  Walton  v.  Potter  (a);  Muntz  v.  Foster,  (b) 

is  no  pretence  for  saying  that  the  improved 
of  making  clay  retorts,  —  by  hydraulic  or  other 
re, — is  an  improvement  in  apparatus  for  "trans- 
g  and  measuring"  gas :  the  claim  is  clearly  refer- 
dy  to  apparatus  to  be  used  in  the  manufacture  of 
Old,  if  so,  it  is  a  claim  which  is  not  within  the 
.  In  The  King  v.  PFIieeler  (c),  a  patent  had  been 
d  for  "  a  new  or  improved  method  of  drying  and 
ing  malt :"  in  the  specification  it  was  stated  that 

3  3f.    G.  41 1^  4  Scott,       (6)  GM.S^G.  734.,  7  Scott, 
91.  N.  R.  471.,  ID.S^L.  737. 

(c)  2  S.  Si  Aid.  345. 
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1850.      the  invention  consisted  in  ezpodng  malt,  preyionBly 
made^  to  a  very  high  degree  of  heat;  but  it  did  not 
describe  any  new  machine  invented  for  that  porpoB^ 
Kdor.  the  state,  whether  moist  or  dry,  in  which  the  malt 

was  originally  to  be  taken  for  the  purpose  of  being 
subjected  to  the  process,  nor  the  utmost  d^ree  of  heat 
which  might  be  safely  used,  nor  the  length  of  time  to 
be  employed,  nor  the  exact  criterion  by  which  it  might 
be  known  when  the  process  was  accomplished:  and 
it  was  held  that  the  patent  was  void  —  first,  because 
the  specification  was  not  sufficiently  precise, — aeoondlyi 
because  the  patent  appeared  to  be  for  a  different  thing  ^ 
from  that  mentioned  in  the  specification.   [^Maukt  ' 
Does  every  excess  of  daim  vitiate  a  patent  ?] 
unless  amended  under  the  provisions  of  Lord 
ham's  act,  5  &  6  fF.  4.  c.  83.  s.  1.   This  defence  if 
available  under  non  concessit,  which,  as  Tindal,  C.  J^'^J^ 
observes,  in  Bedells  v.  Massey(a),  is  the  only  way  in 
which  the  defendant  can  ndse  the  question  wheth^^^B^i 
that  which  the  plaintiff  chums  is  within  the  gnr^^t 
\Mauley  J.    Suppose  there  was  no  specification  at  -  $U 
inroUed, — could  you  shew  that  under  non  coneesdmmf] 
No.     In  Bunnett  v.  Smith  (b),  upon  a  motion  :^ir 
leave  to  plead  non  concessit,  amongst  other  jdsa^ 
Pollock,  C.  B.,  inquires  —  "  What  is  the  object  of 
pleading  the  plea?"   Upon  which  Mr.  Hindmarch 
plies-— It  is  the  proper  form  of  pleading,  so  as  to 
enable  the  defendant  to  object  that  the  title  in  tbe 
patent  does  not  correctly  describe  the  invention.* 
And  Parke,  B.,  adds,  —  «  Yes,  that  is  so.**   In  HUl  % 
Thompson  (c),  Lord  Eldon  says :  "  In  his  directions  ta 
the  jury,  the  judge  has  stated  it  as  the  law  on  the  sob- 

(a)  IM.SiG.  630.,  8  Scott,       (c)  3  Meriv.  fep.,  1  Wd^ 

N.  n.  337.,  2  D.  Si  L.  322.  iter's  Patent  Cases,  237. 

(6)  ISM.^i  2D. 
4*  L.  380. 
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ject  of  patentSi — first,  that  the  inyention  must  be  1850. 
novel, — secondly,  that  it  must  be  useful, — and,  thirdly, 
that  the  specification  must  be  intelligible.    I  will  go  ^^^^ 
further,  and  say,  that  not  only  must  the  invention  be  Edge, 
novel  and  useful,  and  the  specification  intelligible,  but 
abo  that  the  spedfication  must  not  attempt  to  cover 
more  than  that  which,  being  both  matter  of  actual 
discovery,  and  of  useful  discovery,  is  the  only  proper 
subject  for  the  protection  of  a  patent.    And  I  am 
compelled  to  add,  that,  if  a  patentee  seeks  by  his  speci- 
^cation  any  more  than  he  is  strictly  entitled  to,  his 
pitent  is  thereby  rendered  ineffectual,  even  to  the 
extent  to  which  he  would  be  otherwise  fairly  entitled. 
On  the  other  hand,  there  may  be  a  valid  patent  for 
A  new  combination  of  materials  previously  in  use  for 
-fche  same  purpose,  or  for  a  new  method  of  applying 
such  materials.  But,  in  order  to  its  being  effectual,  the 
specification  must  clearly  express  that  it  is  in  respect 
of  such  new  combination  or  application,  and  of  that 
only,  and  not  lay  claim  to  the  merit  of  original  inven- 
tim  in  the  use  of  the  materials.    If  there  be  a  patent 
both  for  a  machine,  and  for  an  improvement  in  the  use 
of  it,  and  it  cannot  be  supported  for  the  machine, 
^though  it  might  for  the  improvement  merely,  it  is 
good  for  nothing  altogether,  on  account  of  its  attempt- 
^  to  cover  too  much."    At  all  events,  the  objection 
^  sustainable  under  the  sixth  plea,  which  states  that 
*he  mvention  specified  is  not  that  for  which  the  patent 
^as  granted.    There  is  no  case  in  which  it  has  been 
^dd  that  any  part  of  the  claim  can  be  rejected  as  sur- 
plusage.    Lord  Lyndhursty  in  Sturz  v.  De  la  Eue(a), 
^ys,  that,  *Uhe  description  in  the  patent  must  un- 
questionably give  some  idea,  and,  so  far  as  it  goes,  a 
^idea,  of  the  alleged  invention,  though  the  specifi- 
cation may  be  brought  in  aid  to  explain  it." 


(a)  5  Ruis.  324. 
II  3 
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to  the  pablic,  can  be  shewn.   Here,  the  objection  is 
only  to  the  title,  as  describing  the  patent  to  have  been 
granted  for  improvements  in  a  certain  manufacture, 
whereas  the  specification  discloses  only  one  improvement 
This  is  certainly  a  most  subtle  objection :  if  the  term 
improyement  had  been  used,  it  would  have  been  nomen 
coUectwum^  and  would  have  covered  any  number  of 
improvements.    I  cannot  see  why  the  variance,  if  it 
le  one,  should  vitiate  the  patent,  the  objection  being 
joerely  to  the  titie  of  the  patent,  without  fraud  upon 
the  crown  or  detriment  to  the  public'*   The  question 
heaee  is,  what  is  the  fair  meaning  of  the  first  branch  of 
the  phiintiffs'  claim.    They  were  bound  to  shew  some 
aoirt  of  improvement  in  the  mode  of  manufacturing  gas 
linr  the  purpose  of  illumination.    They  do  not  claim 
the  making  of  retorts ;  but  merely  the  use  of  clay  retorts 
mcMle  upon  the  principle  described  in  the  specification, 
*M     ancillary  to  the  improved  manufacture  of  gas. 
XjJ^^auU^  J.    Then  they  ought  to  have  claimed  the 
and  not  the  making  of  them.    The  specification 
effect  describes  the  claim  to  consist  of  two  things, — 
^^»t,  the  manufacture  of  gas,  with  improvements  in 
®^t;tang  and  heating  clay  retorts, — secondly,  the  making 
retorts.    Would  the  making  of  clay  retorts  in  the 
**^ode  described,  for  the  purpose  of  being  used  in  the 
**^^nufacture  of  gas,  be  an  infringement  of  this  patent?] 
is  submitted  that  it  would  not    The  making  of  the 
^torts  is  not  claimed,  but  merely  the  use  of  them  as 
*^V>8ervient  to  the  improved  manufacture  of  that  which 
the  real  subject-matter  of  the  patent    The  pa- 
tentees were  bound  to  describe  the  retorts  in  their 
specification,  as  a  mode  of  producing  the  improved 
lesult:  see  Clegg^s  Patent  (a) 
The  next  question  is,  whether  the  patent  is  defeated 

(a)  1  Webster' 8  Patent  Cases,  103. 
II  4 
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1850.     by  the  introduction  of  the  matter  whidi  oomprises 
third  head  of  daim  in  the  spedfication:  and  that 
pends  upon  whether  or  not  there  is  any  plea  upm 
Edqe,      record  adapted  to  raise  the  objection.  BauUanY.  Bun{^::^^ 
is  an  authority  to  shew  that  this  part  of  the  specificafti^^^ 
may,  if  necessary,  be  rejected  as  surplusage,    lliere^  ^ 
patent  was  granted  to  A.  B.  for  a  new  invented  met^a^ 
of  using  an  old  engine  in  a  more  beneficial 
was  before  known.    The  specification  stated  that 
method  consisted  of  certain  principles,  and  described 
the  mode  of  applying  those  principles  to  the  purposes 
the  invention ;  and  an  act  of  parliament,  redting  th^' 
patent  to  have  been  for  the  making  and  mending 
certain  engines  by  him  invented,  extended  to  A. 
a  longer  term  than  fourteen  years  the  privily 
making f  constructing^  and  selling  the  said  eng^im^  ^ 
This  court  was  divided  in  opinion  as  to  whether  or  nort^^ 
the  patent  was  valid.    The  case  afterwards  came  befoi'^f^ 
the  court  of  Queen's  Bench,  on  error, — Hornhhme^^^ 
v.  BouUon  (b),  —  where  it  was  unanimously  resdye^^^ 
that  the  invention  was  the  subject  of  a  patent,  and  tL 
patentee's  right  valid.    JSyre,  C.  J.,  in  ddivering 
opinion  in  the  court  below,  says  (c):  ''Some  weight;; 
observations  have  been  made  upon  parts  of  this  i 
cation,  but  those  parts  appear  to  me  not  properly 
relate  to  the  method  described  in  the  patent :  they 
rather  intimations  of  new  methods  of  improvement 
fire-engines,  and  some  of  them,  I  am  ready  to  confess, 
either  very  loosely  described,  or  not  very  accurately 
conceived.    I  do  not  undertake  to  pronounce  whiehr 
but  one  or  the  other  is  pretty  clear.    They  are  tie 
fourth  and  fifth  articles:  the  first,  second,  third,  and 
sixth  appear  to  me  to  belong  to  this  method,  and  Teiy 


(a)  2  H.  Blac.  463.  (c)  2  H.  Blae.  498.  I ^ 

(6) 
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cloairljr  to  point  out  and  explain  the  method  to  any  man  1850* 
wbo  lias  a  common  acquaintance  with  the  subject,  and  ■ 
ix>  l>e  intelligible  even  to  those  who  are  unacquainted  Cboll 
irit^h  it.    If  there  be  a  specification  to  be  found  in  that  Edob. 
paper,  which  goes  to  the  subject  of  the  invention  as 
described  in  the  patent,  I  think  the  rest  may  very  well 
be  rejected  as  surplusage.''  The  defence  suggested  here 
clearly  is  not  raised  upon  non  concessit,  which  merely 
traverses  the  grant  by  the  Queen  of  a  patent  for  these 
improvements.    The  fourth  plea  has  generally  been 
supposed  to  put  in  issue  whether  or  not  the  instructions 
given  by  the  patentee  in  his  specification  are  sufficient 
ta  enable  a  workman  of  competent  skill  to  practise 
the  ixivention.    That  plea,  therefore,  cannot  avail  the 
^fez&dant.    In  Neilson  v.  Harford  (a),  where  there  was 
a  Bimilar  plea.  Lord  Abinffer,  in  the  course  of  the  argu« 
^^nt;,  says  (i) :  "  If  the  specification  is  consistent  with 
title,  that  would  be  sufficient"    In  Derosne  v. 
P uine  (c),  it  was  held  that  the  objection  that  the  title 
1*  i€ZTyer  than  the  invention,  is  not  raised  by  a  plea  of 
insufficiency  of  the  specification.    This  is  the  con- 
verse of  that  case ;  but  the  principle  is  the  same.  The 
*®vexith  plea  sets  up  fraud  by  the  patentees, — not  the 
^^^'^performance  of  something  that  is  a  condition-pre- 
^^^dexit.    It  points  to  a  representation  made  by  the 
P^^xitees  in  their  petition  to  the  crown:  and  that 
does  not  let  in  this  defence.    And,  with  regard 
^  t:lie  sixth  plea, — suppose  the  claim  for  making  clay 
is  not  within  the  title,  it  is  a  separate  and 
^^^"tinct  thing,  and  may  be  rejected  as  surplusage.  In 
case  of  an  award,  excess  does  not  vitiate,  where  the 


(a)  SM.S^W.  806.,  1  (c)  1  Webster  s  Patent  Cases, 
iter's  Patent  Cases,  331.            154.  158.  ^ 

(b)  I  Webster's  Patent  Cases, 
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1850.      matter  whicli  oonstitutes  it  is  capable  of  being 

— —  from  the  rest  of  the  award,  and  rejected  as  eorpboMg^^^ 
CaoLL 

fh  Cur.  adv.  ovfiL 

Edqm. 

Maule,  J.,  now  delivered  the  judgment  of  \bo 

court: — 

This  was  a  motion  for  a  new  trial,  in  an  action  xtpm 
the  case  for  an  infiingement  of  a  patent,  which  im0 
described  in  the  declaration  to  be    for  certain  improfo^ 
ments  in  the  manufacture  of  gas  for  the  purpose 
illumination,  and  in  the  apparatus  used  when  imm^ 
mitting  and  measuring  gas."  There  were  seyeral  phis  ^ 
amongst  others,  was  one, — the  sixth, — which  stata^^ 
that  the  invention  described  in  the  specification  wm 
different  invention  from  that  for  which  the  letters"--^ 
patent  were  granted,  and  that,  by  reason  thereof, 
letters-patent  were  void    There  was  likewise  a 
of  non  concessit 

At  the  trial  before  ff^Ude,  C.  J.,  a  verdict ' 
for  defendant  on  the  fourth,  sixth,  and  seventh  ii 
the  jury  being  discharged  as  to  the  other  issues ;  and 
rule  nisi  was  afterwards  obtained,  pursuant  to  Isai 
reserved  at  the  trial,  to  enter  a  verdict  for  the 
on  those  issues  with  405.  damages.  Upon  the 
ment  of  that  rule,  the  question  mainly  turned  npoom 
the  sufficiency  of  the  specification,  regard  being  hid  to 
the  pleas  I  have  mentioned. 

It  appeared  that  the  letters-patent  had  been  gaaxtei 
for  the  objects  mentioned  in  the  declaration.  Tbe 
patent  was  properly  described  in  the  declaration  as  t 
patent  for  improvements  in  the  manufacture  of  gn 
for  the  purpose  of  illumination,  and  in  the  i^pantoB 
used  when  transmitting  and  measuring  gas.**  No  ^ 
cification  appeared  to  have  been  inrolled  of  any  patent, 
with  that  particular  title ;  but  a  specification  was  in- 
rolled,  reciting  the  grant  of  a  patent  with  a  titie 
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what  Bimilar  to  that  mentioned  in  the  declaration,  bnt  1850. 

with  the  additional  words  "  therein  and  "  interpolated  be-   

tween  "nsed  "  and  "  when,"— so  that  the  specification 
as  inroUed  was  in  its  title  or  introductory  part  repre-  Bdoi. 
sented  as  being  a  specification  of  an  invention  <<for 
improvements  in  the  manufacture  of  gas  for  the  pur- 
poee  of  illumination,  and  in  the  apparatus  used  therein 
and  when  transmitting  and  measuring  gas."    The  in- 
sertion is  slight  as  to  the  number  of  words,  but  it  adds 
most  materially  to  the  meaning  of  the  sentence,  and 
extends  substantially  the  grant  of  the  crown ;  because 
the  title,  as  suggested  in  the  specification,  represents 
'fche  patent  as  being  a  patent  for  different  kinds  of  ap- 
jMratus  used  for  two  distinct  things,  viz.  the  making 
^d  the  transmitting  and  measuring  it.  The 
making  of  gas  is  a  chemical  operation,  which  has  now 
become  familiar,  and  consists  in  evolving  from  coal,  or 
other  suitable  material,  ordinarily  by  means  of  heat, 
the  gas  which  is  contained  therein  or  capable  of  being 
produced  therefrom.  The  improvement  of  the  apparatus 
^»ed  in  that  process,  is  described  in  the  specification  as 
wie  of  the  objects  of  the  patent.  The  other  object  which 
^  mentioned  in  the  title  of  the  specification  is,  the  im- 
P*t>Tement  of  apparatus  used  in  "  transmitting  and  mea- 
suring gas."    The  transmission  and  measuring  of  gas, 
^  is  well  known,  are  performed  by  sending  it  through 
P^pes  and  through  a  certain  instrument  called  a  meter, 
its  way  to  the  premises  of  the  consumer.    The  two 
^^3^cts  thus  referred  to  are  evidently  perfectly  distinct 
trom  and  independent  of  each  other, — the  manufacture 
^  gas  being  one  thing,  and  the  issuing  it  for  con- 
ception another. 

Now,  the  patent  granted,  was,  a  patent  *^  for  certain 
improvements  in  the  manufacture  of  gas  for  the  pur- 
pose of  illumination,  and  in  the  apparatus  used," — not, 
^when  manu£Etcturing  gas,"  but  ^^when  transmitting 
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1850.      and  measuring  gas.^   The  title  ^  not  profesB  to  com- 
prehend improvements   in  any  apparatus  used  in 
making  gas.    The  patentees  in  representing  to  the 
crown  the  nature  of  the  invention  which  the^  had 
discovered,  did  not  give  the  crown  notice  that  they 
claimed  the  exclusive  use  of  any  apparatus  for  makii^ 
gas.     The  title  of  the  patent  as  described  in  the 
specification  is  one  which  comprehends  as  well  im-^^^^,^^ 
provements  in  apparatus  for  making  gas,  as  im; 
ments  in  apparatus  used  in  its  transmission  and 
And,  when  the  body  of  the  spedfication  is  looked 
one  main  part  of  the  patentees'  claim  consists  of  wl 
may  be,  and  probably  is,  a  new  mode  of  innnnfnrtiirir 
clay  retorts,  —  an  apparatus  used  in  the  manufactuc: — >^ 
and  not  in  the  transmitting  and  measuring  of  g  ^ 
Any  person  reading  the  specification  for  the  parpc::^.^^ 
of  ascertaining  what  the  patentees  claimed  as  tl^^^j^ 
exclusive  right,  would  see  without  doubt  that;  a 
material  branch  of  their  claim,  and  of  the  patent  -tXae 
specification  of  which  they  were  professing  to  iaroX 
was,  an  improvement  in  apparatus  used  in  the  maau* 
facture  of  gas.     Now,  no  patent  at  all  has  beea 
granted  to  them  for  that :  and  it  appears  to  us  to 
difficult  to  suppose  that  the  inrolling  a  specificati93i 
in  the  terms  here  used  can  have  been  intended 
otherwbe  than  an  attempt  on  the  part  of  the  grante^^ 
to  remedy  an  oversight,  and  so  to  alter  and  enlarge  it^^ 
patent.    It  seems  to  us  that  they  have  specified  for  * 
more  extensive  and  a  different  patent  from  that  whic^^ 
was  granted  to  them.    We  therefore  think  the  sped^" 
cation  insufficient:  and  that  the  objection  properi^ 
arises  on  the  sixth  plea.    Probably  rum  concessit,  oT 
the  fourth  plea, —  which  states  that  the  plwitiff  and 
Richards  did  not  particularly  describe  the  nature  of 
their  invention,  and  in  what  manner  the  same  was  to 
be  performed,  modo  et  formd, —  would  equally  raise 
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the  defence,  if  the  sixth  plea  were  not  enough  for  the  1850. 
parpose. 

Upon  the  whole  we  think  that  the  direction  of  the 
lord  chief  justice  was  substantially  correct,  and  that 
the  defendant  is  entitled  to  have  the  verdict  entered 
for  him  upon  the  fourth  or  the  sixth  issues,  or  on  both^ 
at  his  election;  and  consequently  that  the  rule  for 
entering  the  verdict  for  the  plaintiff  must  be  dis- 
charged. The  postea  will  therefore  be  stayed  until  the 
first  day  of  the  next  term,  to  give  the  defendant  an 
opportunity  of  making  his  election,  and  of  applying  to 
his  loTdship  to  enter  the  verdict  accordmgly. 

Eule  discharged. 


Boulter  v.  Peplow. 
Boulter  v.  Brooke. 

Jan.  1£ 

were  actions  of  debt  for  money  paid,  money  A.,  B.,  and 

lent,  and, money  found  due  upon  an  account      by  an 

^^^d.   The  defendant  in  each  case  pleaded  nunquam  ^th^'^Hred 

^'^debitatus;  upon  which  issue  was  joined.  premises  of 

Coulter  V.  Peplow  was  tried  before  fVUde,  C.  J.,  Swst^Wrwl 

*^  "tte  sittings  in  London  after  Trinity  term  last.    It  were  intended 

•Pp^fured,  that,  by  an  agreement  bearing  date  the  11th  *°  ^> 

if^efe  used 

-^jml,  1846,  Messrs  fVhite  and  GiUett  demised  to  forthepur- 

Peplow,  and  Brooke,  who  were  described  in  potes  of  a 

joint-stock 

,  company^  of 

^^^li  A,,  B.y  and  C.  Tvere  at  the  time  of  the  contract  committee-men :  rent 
^J^^  for  some  time  paid  by  the  company,  but  ultimately  became  in  arrcar ; 
-  ^^*^pon  D.  sued  A,y  B,,  and  C.  upon  the  agreement :  B.  and  C.  suffered 
^  ^gment  by  default,  and  2).  recovered  the  amount  of  rent  and  costs  against  A, :  — 
l^eld,  that  A.  was  entitled  to  sue  B.  and  C.  for  contribution ;  and  that  his 
^J**^y  against  B,  was  not  affected  by  the  circumstance  of  B.'s  having  ceased  to 
member  of  the  committee  before  the  accruing  of  the  rent  in  respect  of  which 
^  iiction  was  brought. 
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1860;      the  agreement  as  three  of  the  proYiBioml  oommittee 

  of  The  Universal  Gas-Light  Company,  certain  premiBes 

Boulter     gituate  at  No.  11,  Old  Jewry  Chambers,  in  the  ci^of 
Peplow.     London,  at  the  yearly  rent  of  8021,  which  BouIUt^  ^ 
Pephw,  and  Brooke  thereby  agreed  to  pay.  Tho^ 
premises  were  taken  possession  of,  on  behalf  of  th^^ 
proposed  company,  on  the  27th  of  ApriL    The  dee^^ 
of  settlement  of  the  company  was  r^btered  on  th  ^ 
29th  of  September,  in  the  same  year.  WhiU 
Gillett  haying  brought  an  action  against  Boultt^  j 
Pephw,  and  Brooke,  to  recover  arrears  of  rent  fix^-^^ 
Christmas,  1846,  to  Lady  Day,  1848,  Peplow  a;:^^ 
Brooke  suffered  judgment  to  go  by  default,  and. 
verdict  having  been  obtained  against  Boulter,  "^^^fta 
amount  of  the  damages  and  costs  was  levied  upon  hS^usj 
and  he  brought  these  actions  against  Peplow  and  Brr^^Ae 
to  recover  contribution. 

On  the  part  of  the  defendants,  it  was  objeolerf 
that  the  actions  were  not  miuntainable,  inasmucb.  m 
Boulter,  Peplow,  and  Brooke  were  partners  in  the  com- 
pany for  whose  use  the  premises  were  taken. 

To  this  it  was  answered,  that  there  was  no  partner- 
ship at  the  time  this  contract  was  entered  into,  tbe 
deed  of  settlement  not  having  been  registered,  and  no 
complete  company  having  been  formed. 

The  lord  chief  justice  overruled  the  objection, 
serving  leave  to  the  defendant  to  move  to  enter  * 
verdict  for  him,  or  a  nonsuit. 

On  the  part  of  the  defendant,  a  copy  of  tbe 
gistered  deed  of  settlement,  dated  the  20th  of  Sefka^ 
ber,  1846,  was  offered  in  evidence.    It  was  produce' 
by  a  clerk  from  the  office  of  the  registrar-^enend ' 
joint-stock  companies,  but  was  not  stamped.  Indon 
upon  it,  pursuant  to  the  9  &  10  Vict.  c.  110.  i. 
8ched.(B.),  was  the  following  certificate:  — 

"We  do  hereby  certify  that  the  withiu-wr 
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Boulter 


deed  IB  the  deed  of  settlement  of  The  Universal  Gau  I860. 

^^^^ghi  Company^  and  tbat^  to  the  best  of  our  know- 

le<5lge,  the  particulars  therein  contained  are  correctly 

ti  fortL  Pbplow. 

(Signed)      John  M.  Field. 

"  E.  Boulter. 

jFor  the  plaintiff,  it  was  insisted  that  the  copy  was  Proof  of  deed 
not^  admissible  to  prove  either  the  execution  or  the  of  setUement 
contents  of  the  deed,  but  that  the  original  should  have 
l>een  prodnced,  or  a  certified  copy  or  extract,  according 
to  the  7  &  8  Vict.  c.  110.  s.  18.  (a) 

^Fhe  learned  judge  ruled  that  the  copy  was  ad- 
miaaible,  on  the  principle  established  by  Slatterie  y. 
-Pbo&y.  (b) 

It  appeared  that  the  deed  had  been  executed  by  the 
plarintiff  and  by  Peplow  and  Brooke;  and,  after  recit- 
ing that  there  was  due  to  the  defendant  Peploio,  as  one 
of  the  provisional  committee,  the  sum  of  574/.  4s.  6d.y 
for  moneys  advanced  by  him  towards  the  formation 
of  the  company,  for  contingent  expenses,  rent  of  offices, 
the  deed  contained  the  following  amongst  other 
clauses, —  1,  That  the  company  should  be  named  *  The 
Universal  Gas-Light  Company.^   4.  That  the  business 


(a)  Which  enacts  "  That 
*^ery  person  shall  be  at  liberty 
^  inspect  the  returns,  deeds, 
'^itert,  and  indexes  which 
be  made  to  or  kept  by 
^  laid  registrar  of  joint  stock 
^ptnies^  and  that  there  shall 
^  paid  for  such  inspection  such 
^  as  may  be  appointed  by 
tbe  commissions  of  ller  Ma- 
ieity  8  treasury  in  that  behalf, 
<ot  exceeding  1«.  for  each  such 
ipection ;  and  that  any  person 
ill  be  at  liberty  to  require  a 
y  or  extract  of  any  such 
im  or  deed,  to  be  certified 


by  the  said  registrar ;  and  there 
shall  be  paid  for  such  certified 
copy  or  extract  such  fee  as  the 
commissioners  of  ller  Majesty's 
treasury  may  appoint  in  that 
belialf,  not  exceeding  for 
each  folio  of  such  copy  or  ex- 
tract ;  and  that,  in  all  courts 
of  law  and  equity,  and  else- 
where, every  such  copy  or  ex- 
tract so  certified  shall  be  re- 
ceived in  evidence,  without 
proof  of  the  signature  thereto, 
or  of  the  seal  of  oflice  afiixcd 
thereto." 

(6)  &M.&i  W.  664. 
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of  the  company  should  be  conducted  at  No.  11.  < 
Jewry  Chambers.  7.  That  the  plaintiff  and  the  t 
fendants  should  be  three  of  the  directors.  82.  Th 
the  directors  should  provide  and  maintiun  offices  az 
other  convenient  rooms,  as  they  should  deem  fit,  fi 
conducting  the  business  of  the  company.  152.  Thi 
the  several  parties  to  the  deed  did  thereby  ratify  ai 
confirm  all  acts,  deeds,  matters,  and  things  which,  up 
that  date,  had  been  done,  executed,  and  perfomu 
by  the  then  directors  of  the*  company,  or  any  of  the 
or  by  the  order  and  direction  of  them  or  any  of  thei 
in  regard  to  the  formation  and  business  of  the  coi 
pany,  the  funds  and  property  thereof,  or  in  any  wi 
relating  thereto. 

A  verdict  having  been  found  for  the  plainti 
damages  A5L  lis., 

Byles,  Serjt.,  in  Michaelmas  term  last,  pursuant 
the  leave  reserved  to  him  at  the  trial,  obtiuned  a  ro 
nisi  to  enter  a  verdict  for  the  defendant.    He  referp 
to  Sadler  v.  Nixon  (a),  Ilelme  v.  Smith  (i),  and  !%« 
son  V.  Skelton  (c),  and  to  Collier  on  Partnership. 


Kinglake,  Serjt.,  and  Pashley,  now  shewed  cause.  (< 
The  plaintiff  and  the  two  defendants,  Peplow  ao 
Brooke,  were  clearly  liable  to  fF/iite  and  GiUett  i 


Costs  of 
signing  judg- 
ment. 


(a)  5B.S^  Ad.  936. 

(6)  7  Bingh.  709-,  5  M. 
P.  744. 

(c)  XM.S^W.  504. 

{d)  2nd  edit.  p.  188. 

(e)  The  rules  not  having 
been  moved  within  the  first 
four  days  of  Michaelmas  term, 
but  having  been  placed  in  the 
list  of  reserved  motions^  and  no 
notice  of  that  fact  having  been 
given  to  the  plaintiff,  Kinglakey 
Serjt,  otgected  that  the  de< 


fendants  ought  not  to  be  hen 
in  support  of  their  rules  not 
the  judgments  which  had  b(( 
regularly  signed  had  been  s 
aside,  and  the  costs  pud. 

Maule,  J.  The  defendini 
must  pay  the  costs. 

[See  Lester  t.  Lasm- 
4  Dowl.  P.  a  444.,  Doti 
Duncan  v.  Edwards,  7 
P.  C.  547.,  Emblin  r.Dartn^ 
12  M.  W.S30.,  1  D-ifi 
1010.] 
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the  time  the  contract  in  question  was  entered  into^  the 
oompanj  had  not  been  formed :  it  was  not  proved  that 
there  was  any  provisional  committee :  but  these  three 
pcraons,  Boulter,  Brooke,  and  Peplow,  took  upon  them- 
selves individually  to  hire  the  offices.    They  clearly  had 
no  aathonty  to  bind  the  rest  of  the  committee,  if  any 
did  exist;  TVyld  v.  Hopkins  (a);  Barker  v.  Stead,  (i) 
There  is  nothing  to  prevent  a  co-contractor  from  bring- 
an  action  against  those  who  may  be  associated  with 
him  in  an  undertaking  of  this  sort  In  Lucas  v.  Beach  (c), 
the  pUuntiff  entered  into  an  express  contract  with  a 
committee  of  individuals  associated  together  for  the 
purpose  of  obtaining  an  act  of  parliament  for  making  a 
tnrnpike-road,  to  do  certain  work  for  a  specified  sum : 
he  afterwards  caused  his  name  to  be  inserted  in  the  list 
of  subscribers,  for  two  shares :  and  it  was  held  that  he 
was  not  thereby  precluded  from  recovering  upon  such 
express  contract.    A  mere  preliminary  arrangement 
no-fc  constitute  a  partnership ;  as  was  held  in  Fox  v. 
^fi^   (rf),  Fox  V.  Frith  (e),  and  many  other  cases. 
Beliariee  was  placed,  on  the  part  of  the  defendant,  at  the 
trial.  Upon  Holmes  v.  Higgiris.  (ff)    There,  a  number  of 
persons,  including  the  plaintiff  and  the  defendant,  had 
awociat^  themselves  together  for  the  purpose  of  obtain- 
ing ^  "bill  in  parliament  to  make  a  railway ;  the  defend- 
BBt  acted  as  chairman ;  the  plaintiff,  who  was  the  sur- 
'^^^9  brought  an  action,  for  work  done  by  him  as  such, 
«6^«t  the  defendant ;  and  it  was  held,  that  the  action 
Tiot  maint^nable  against  the  partnership,  on  the 
C^^iid  that  the  same  person  could  not  be  both  plaintiff 
wi4  defendant  in  the  same  action.    [^Cresswell,  J.  The 
iecirion  there  is  put  upon  the  ground  of  liability  to  con- 

(a)  15  M.  3^  W.  517.  {d)  6  Bingh  776.,  4  M.  6$ 

m  Ant^y  Vol.  III.  p.  946.     P.  676. 
(e)  IM.S^G.  417.,  1  Sooti,       (c)  10  M.  8^  W.  131. 
Jfc  A  850.  is)  IB.  ^  C.  74.,  2  D.  4*  n. 

196. 


498 


HILARY  VACATION, 


1850. 

Boulter 
Pbplow. 


tribution.]  There,  as  in  Wilson  V.  Vkcount  Curzan(a), 
there  was  no  express  contract  between  the  plaintiff  and 
the  defendant,  and  no  duty  implied  by  law  to  indenmify 
the  plaintiff.    Chadmck  v.  Clarke  (b),  where  Hobnet  v. 
Higgins  was  referred  to,  is  an  authority  to  shew,  thtt, 
under  circumstances  like  those  of  the  present  case,  in 
action  will  lie  \i\ton  an  express  contract.    Edger  y* 
Knapp  (c)  is  directly  in  point  There,  four  persons  iriio 
had  acted  as  directors  of  a  proposed  railway  oompoDji 
being  sued  for  debts  contracted  on  account  of  the  conoerD, 
jointly  retained  an  attorney  to  defend  them,  on  theb 
personal  responsibility;  and  it  was  held,  that  one  of  the 
four,  who  had  paid  the  attorney's  bill,  was  entitled  to  m 
the  others  for  contribution.  [  Cresswellf  J.  Suppose  the 
premises  had  originally  been  taken  upon  the  credit  of 
the  company ;  and,  after  a  distress  for  rent,  these  three 
persons  had  jointly  entered  into  an  independent  contnct 
to  pay  the  amount,  and  one  of  them  had  afterwards  paid 
the  whole, —  could  he  not  have  sued  the  others  for  con- 
tribution ?]  Clearly  he  might.  Nothing  that  was  afte^ 
wards  done  here  could  in  any  respect  vary  the  nature  of 
the  contract  of  the  11th  of  April,  1846.    In  Story  on 
Partnership  (d),  it  is  said :  "  The  ground  why  at  law,  in- 
dependent of  any  special  covenant,  or  any  distinct  several 
contract,  one  partner  cannot  maintain  a  suit  against  the 
other  partners  for  moneys  paid,  or  advanced,  or  contri- 
buted, or  liabilities  incurred,  on  account  of  the  partne^ 
ship,  may  be  readily  explained  in  a  satisfactory  manner. 
In  the  first  place,  upon  the  mere  technical  principlea  of 
the  common  law,  one  partner  cannot  sue  the  others  for 
a  contribution  or  payment  made  for  a  joint  partnerdiip 
liability ;  for,  in  such  a  suit,  all  the  partners,  including 
himself,  must  be  made  defendants  ;  and  it  is  clear,  upon 
the  acknowledged  principles  of  pleading,  at  the  common 


(a)  15  M.  Si  W.  53^. 

(b)  Anti,  Vol.  I.  p.  700. 


N.R.  707. 
(d)  §  221. 
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'law^  that  a  party  cannot  iat  once  be  a  plaintiff  and  a  1850. 
defendant  in  the  same  suit ;  or,  in  other  words,  he  can-   

.not  sue  himself,  either  alone,  or  in  conjunction  with  Boulter 
others.  But  a  reason  far  more  satisfactory,  because^it  Pep^ow. 
is  in  no  shape  founded  upon  technical  principles,  is,  that, 
until  all  the  partnership  concerns  are  ascertained  and 
adjusted,  it  is  impossible  to  know  whether  a  particular 
partner  be  a  debtor  or  a  creditor  of  the  firm;  for, 
although  he  may  have  advanced  large  sums  of  money  on 
account  thereof,  he  may  be  indebted  to  the  firm  in  a 
much  larger  amount.  Now,  a  settlement  of  all  the  i 
partnership  concerns  is  ordinarily,  during  the  [continu- 
ance of  the  partnership,  unattainable  at  law ;  and,  even 
in  equity,  it  is  not  ordinarily  enforced,  except  upon  a 
dissolution  of  the  partnership.  If  one  partner  could 
recover  against  the  other  partners  the  whole  amount 
paid  by  him  on  account  of  the  partnership,  they  would 
immediately  have  a  cross-action  against  him  for  the  whole 
amount,  or  his  share  thereof ;  and,  if  he  could  recover 
pnly  their  shares  thereof,  then,  in  order  to  ascertahi 
those  shares,  a  full  account  of  all  the  partnership  con- 
cerns must  be  taken,  and  the  partnership  itself  wound 
up.  This  would  manifestly  be  a  most  serious  inconve- 
nience, as  well  as  a  change  of  the  original  contract,  from 
a  joint  contract  of  all  the  partners,  in  solidoy  to  a  several 
contract,  each  for  his  own  aliquot  part  of  the  final 
balance  due  to  a  particular  partner  upon  a  special 
transaction.  And,  in  cases  of  this  sort,  the  maxim  may 
justly  apply,  ^  Frustra  petis,  quod  statim  alteri  reddere 
eogerU^  or,  as  it  is  sometimes  expressed,  *  Frustra  peterit, 
quod  mof  rediturus  esset^ "  These  reasons  do  not  apply 
to  such  a  case  as  the  present.  In  Fitzherberfs  Natura 
Brevium  (a),  it  is  said  that  "  The  writ  of  contribution 
lieth  where  there  are  tenants  in  coibmon,  or  who  jointly 
hold  a  mill  pro  indivisoy  and  take  the  profits  equally, 

(a)  P.  162  B.  C. 
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  not  repair  the  mill ;  now,  the  other  shall  have  a  writ  to 

BouLTBR    compel  him  to  be  contributory  to  the  reparations.  And, 
Peplow.     if  there  be  three  or  four  co-parceners  of  lands,  and  the 
eldest  sister  do  the  suit  to  the  lord  of  whom  the  Itndi 
are  holden,  for  all  the  co-parceners,  and  the  others  will 
not  allow  her  their  proportion  for  her  charges  and  lofliei 
for  the  same  suit ;  that  co-parcener  who  did  the  rait 
S^-^^^k     may  have  this  writ  of  contribution.**   One  of  serenl 
flDIXP    cosureties  in  a  bond  may  recover  against  any  one  of 
the  others  his  aliquot  proportion  of  the  money  paid  by 
him  under  the  bond,  regard  being  had  to  the  number  of 
sureties :  Cowell  v.  Edwards,  (a)    Here,  the  defendant 
was  by  the  plaintiff's  payment  relieved  from  a  personal 
liability.    Mauhy  J.  And  the  plaintiff  paid  the  money 
under  legal  compulsion,  —  which  is  equivalent  to  re- 
quest]   Hence,  an  implied  assumpsit  arose  on  the  de« 
fondant's  part  to  repay  his  proportion.    Most  of  the 
authorities  upon  this  subject  will  be  found  collected  in 
Daviesv.  Humphreys (b)^  and  commented  on  byParAe,&) 
in  delivering  the  judgment  of  the  court    The  law  does 
not  affect  to  do  complete  justice  in  theso  cases  between 
the  parties :  where  there  are  six  sureties,  three  of  whom 
turn  out  to  be  insolvent,  and  one  of  the  three  solvent 
parties  pays  the  whole,  it  would  seem  to  be  but  reason- 
able that  the  contribution  of  the  other  two  should  be  in 
thirds ;  but  the  rule  of  law  is  otherwise,  and  holds  each 
liable  only  to  reimburse  his  co-surety  to  the  extent  of 
one  sixth:  Browne  v.  Lee(c);  Kemp  v.  FindeiL{d) 
Even  in  the  case  of  a  partnership,  assumpsit  will  lie  for 
the  balance  of  an  adjusted  account :  Faster  v.  AUah 
son  (e) ;  Moravia  v.  Levy,  (cf) 

(o)  2  Bos.    PuU.  268.  (d)  l^M.^W.  421. 

(b)  6  M.  Si  W.  153.  (e)  2  T.  R.  479- 

(c)  6S.SiC.6S%  9^.*  2r.i?.4«3(fl). 
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The  certified  copy  of  the  deed  of  settlement  was  im->  1850. 
properly  received  in  evidence ;  it  was  not  admissible  to  — 
prove  either  the  execution,  or  the  contents,  of  the  deed.  Boulteu 
He  doctrine  of  Slatterie  v.  Pooley  (a),  which  was  sup-  Peplow. 
poeed  to  justify  its  reception,  is  this,  —  that  an  admis- 
rion  by  a  party,  may  be  proof  of  a  facty  but  not  that  it 
admits  the  contents  of  a  deed.  \Mauley  J.  What  the 
party  says,  about  the  contents  of  a  deed,  is  primary  and 
original  evidence.]  The  case  of  Slatterie  v.  Pooley  is  not 
to  be  extended,  [ilfawfe,  J.  It  certainly  is  not  very 
satisfactory  in  its  reasons.  The  decision  was  founded 
upon  a  passage  in  Phillips  on  Evidence  (J),  which  in 
itself  does  not  seem  to  me  to  be  very  sound.  What 
the  party  himself  says,  is  not  before  the  jury, — but 
only  the  witness's  representation  of  what  he  said. 
What  a  man  says,  is,  generally,  and  very  properly, 
eTidence  against  him:  but  a  verbal  representation 
by  a  third  person  is  quite  another  thing,  (c)]  The 
doctrine  of  Slatterie  v.  Pooley  was  under  discussion  in 
this  court  in  Bringloe  v.  Goodson  (d)  and  Howard  v. 
Smith  (e),  in  the  latter  of  which  it  is  somewhat  nar- 
rowed. The  deed  is  only  before  the  court  with  refer- 
ence to  the  admission  that  it  is  the  deed  referred  to. 
[ilfiittfe,  J.  I  rather  think  the  rule  laid  down  in  Slatterie 
y.  Pooley  has  been  extended  to  all  the  words  of  the  in- 
strament.]  The  rule,  at  all  events,  does  not  apply, 
where  there  is  an  attesting-witness:  Bailey  v.  Bid^ 


fa)  6M.SiW.66^. 
(6)  8th  edit.  Vol.  I.  p.  364. 
But  flee  lOth  edit.  Vol  I.  pp. 
321—324. 

(c)  According  to  Slatterie  v. 
Paoleiff  what  A,  states  as  to 
wbat  B»f  a  farty,  h  said  re- 
f  pecting  the  contentof  a  do- 
cument which  J3,  hag  seen,  is 
mdmiflflible,  whilst   what  A. 


states  respecting  a  document 
which  he  himself  has  seen,  is 
not  admissible,  —  although,  in 
the  latter  case,  the  chance  of 
error  is  single,  in  the  former, 
double. 

(d)  5  N.  C.  738.,  8  Scott, 
71. 

(e)  3M.SiG.25if.,3Scott, 
N.  E.  574. 
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ipeU(a);  Streeter  y.  Bartktt.  (b)    In  the'  latter  case;  it 
was  held,  that,  in  order  to  prove  an  admission  of  a  debt, 
by  the  medium  of  an  entry  in  a  schedule  filed  by  the 
defendant  in  the  insolvent  debtors  court;  it  is  necessaiy 
to  prove  the  defendant's  signature,  by  calling  the  sub- 
scribing-witness,  —  even  where  the  document  has  been 
acted  upon  by  the  court.    [^Maule,  J.    You  might  as 
well  attempt  to  dispense  with  the  attesting-witness,  by 
proving  that  the  party  had  sealed  and  delivered  the 
deed,  — the  very  thing  the  attesting- witness  is  required 
for.]    The  act  requires  the  deed  to  be  inrolled  by  two 
of  the  directors :  is  the  whole  body  to  be  bound  by  th^ 
admission  of  the  two  who  deposit  the  deed  ?  In  MoUm 
V.  Harris  (c),  it  was  held  that  the  memorial  of  a  convey* 
ance  that  has  been  registered,  is  not  evidence  of  the 
contents  of  such  conveyance,  unless  notice  has  been 
given  to  the  opposite  party  to  produce  the  conveyance. 
[^Maulcy  J.  That  case  was  decided  about  half  a  centuiy 
before  Slatterie  v,  Pooley,']   In  Doe  d.  Loscombe  v.  Cli/- 
ford  {d)y  it  was  held,  that  an  examined  copy  of  a  menx)- 
rial  of  a  purchase-deed,  registered  in  Middlesex^  under 
the  statute  7  Ann.  c.  20.,  is  only  receivable  as  secondary 
evidence  of  the  deed,  against  the  parties  to  the  deed, 
and  all  persons  claiming  under  them ;  and  that  the  &ct 
that  A.  mortgaged  the  property  to  i?.,  and  delivered  tiiis 
deed  to  B.  as  mortgagee,  is  not  sufficient  to  make  it 
secondary  evidence  against  A.    That  was  a  dedaion  by 
one  of  the  judges  who  were  parties  to  Slatterie  v.  Pooky* 
[^Mauley  J.    I  cannot  help  thinking  that  "  secondary" 
is  a  mistake  there.]    In  Wollaston  v.  HakewiU  (e),  the 
registered  memorial  of  a  deed  conveying  lands  in 
dlesexy  was  held  to  be  secondary  evidence  of  the  contents 
of  such  deed,  against  the  personal  representatives  of  the 
party  by  whom  such  deed  is  registered.    The  case  of 


(fl)  ISM.^ 

(b)  Anti,  Vol.  V.  p.  562. 

(c)  2  Esp.  N.  P.  C.  549. 


(<0  2  Cor.    jr.  448. 
(«)  SJIf.^^G.297.,3St»«, 
N.  R.  593. 


IS  VICTORIA. 


rhe  Fishmongers^  Company  v.  Robertson  (a)  is  also  an  1850. 

uthority  in  favour  of  the  plaintiff,  so  far  as  regards  the   

pinion  of  Tindal,  C.  J.,  which  is  unaffected  by  the  ^^^J-™ 
abeequent  decision  of  the  court  of  error.  (6)  \Mauley  J.  Peplow. 
n  that  case  it  was  sought  to  prove  an  admission  by  a 
Pendant,  that  a  certain  paper  was  the  original  agree- 
lent :  and  it  was  objected  that  that  could  not  be  done 
rithout  calling  the  attesting-witness.  That  can  have 
othing  to  do  with  this  case.]  The  court  of  Queen's 
lench  in  Ireland^  in  a  recent  case  of  Lawless  v.  Queale(c), 
sprees  very  strong  disapprobation  of  the  doctrine  of 
Hatterie  v.  Pooley.  That  was  an  action  of  use  and 
ccnpation :  the  pluntiff  proved  by  a  witness  the  fact 
f  the  occupation  by  the  defendant,  and,  on  his  cross- 
samination,  he  admitted  that  there  was  a  written 
greement  in  existence,  which  the  pldntiff  did  not 
»Todace :  and  it  was  held,  that  such  instrument  ought 
o  have  been  given  in  evidence,  and  that  a  declaration 
)y  the  defendant,  of  holding  at  a  particular  rent,  was 
lot  admissible.  Pennefather,  C.  J.,  there  says :  Se- 
reral  cases  were  cited  for  the  purpose  of  establishing, 
lot  that  the  broad  principle  of  law  was  not  right,  but 
hat,  in  these  particular  cases,  certain  exceptions  to  the 
Tile  of  evidence  may  have  been  introduced,  which 
vould  admit  the  introduction  of  parol  evidence.  The 
ase  of  NewhaU  v.  Holt  (d)  was  relied  on.  That  was  an 
iction  for  goods  sold  and  delivered,  and  on  an  account 
(tated ;  and  it  was  held  that  a  parol  admission  by  the 
lefendant  of  the  debt  due,  was  evidence  under  the 
icoount  stated,  though  it  appeared  there  was  a  written 
agreement  relative  to  the  goods.  This  was  the  decision 
if  the  court,  though  Parke,  B.,  observes  —  *What  a 
lefendant  says  is  always  evidence  against  him,  although 
t  may  have  arisen  out  of  a  written  agreement.'    It  is 

(a)  Ant^y  Vol.  I.  p.  60.  (c)  8  Irish  Law  Reports, 

(h)  Anti,  Vol.  VI.  p.  896.  582. 

(d)  6M.S^W.662. 
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1850.  not  easy  to  encounter  a  loose  and  incorrect  note  of  this 
sort,  because  it  is  impossible  to  say  to  what  Baron 
ParAe  intended  to  apply  that  observation,  and  it  is  not 

Peplow.     sufficiently  intelligible  to  be  an  authority.    Slatterie  y. 

Pooley  is  the  next  case,  and  appears  to  be  the  leading 
one  in  support  of  the  doctrine  that  a  parol  admisdon 
a  party  to  a  suit  is  always  receivable  as  evidence  against 
him,  although  it  relates  to  the  contents  of  a  deed  or 
other  written  instrument,  and  even  although  its  contents 
be  directly  in  issue  in  the  cause.  I  cannot  subscribe  to 
what  was  said  by  Parke^  B,,  in  that  case,  though  it  is 
added,  that  Lord  Abinger  (who  did  not  hear  the  argu- 
ments) concurred.  The  doctrine  there  laid  down  is  a 
most  dangerous  proposition :  by  it  a  man  might  be 
deprived  of  an  estate  of  10,000/.  per  annum,  derived 
from  his  ancestors  by  regular  family  deeds  and  con- 
veyances, by  producing  a  witness,  or  by  one  or  two 
conspirators,  who  might  be  got  to  swear  they  heard 
the  defendant  say  he  had  conveyed  away  his  interest 
therein  by  deed,  had  mortgaged,  or  otherwise  incum- 
bered it ;  and  thus,  by  this  facility  so  given,  the  most 
open  door  would  be  given  to  fraud,  and  a  man  might 
be  stripped  of  his  estate  through  this  invitation  to 
fraud  and  dishonesty."  And  see  the  remarks  of  Cramp- 
tony  J.,  upon  the  cases  of  Newhall  v.  Holt,  Slatterie  v. 
Pooley y  iind, Howard  v.  Smith.  [^Williams,  J.  It  is 
impossible  for  us  to  overrule  Slatterie  v.  Pooley,  though 
we  may  think  the  reasoning  not  quite  satisfactory.]  (a) 

ByleSy  Serjt.,  and  Bernard,  in  support  of  the  rule. 
The  agreement  under  which  Boulter,  Brooke,  and 
Peplow  hired  the  premises  in  question,  was  made  by 
them  on  behalf  of  the  company;  the  premises  were 
used  for  the  purposes  of  the  company ;  and  the  rent 
which  was  paid,  was  paid  by  cheques  upon  their 

(o)  See  Taylor  on  Evidence,  293,  29*. 


13  VICTORIA. 


505 


Makers.  The  company^  having  thus  recognised  and 
onfirmed  the  agreement,  were  bound  by  it :  Lord 
^eire  v.  The  Easteim  Counties  Railway  Company  {a) ; 
rleadow  v.  The  Hull  Glass  Company,  (b)  White  and 
jfUlett  might  have  sued  the  companj.  \Maule,  J.  Not 
ipon  the  agreement.]  For  use  and  occupation ;  and, 
ndgment  having  been  recovered  against  the  company, 
xeoution  might  have  been  obtained  against  any  of  the 
hareholders.  But  one  member  could  have  had  no 
emedy  against  another  who  had  paid  more  than  himself 
m  account  of  the  company.  The  case  clearly  falls 
vithin  the  authority  of  Holmes  v.  Higgins.  (c)  It  was 
;here  held  that  an  action  was  maintainable  by  an  agent 
employed  in  endeavouring  to  pass  a  bill  through  parlia- 
nent  for  making  a  railway,  against  the  chairman  of  the 
committee,  where  the  agent  Avas  himself  a  subscriber, 
[n  Sadler  v.  Nixon  {d)y  where  A,  recovered  against 
CI,  and  2>.,  partners  in  trade,  upon  their  joint  contract. 
Mid  took  in  execation  only,  who  thereupon  paid  the 
whole  sum  recovered,  —  it  was  held,  that  B.  could  not 
recover  in  a  court  of  law  against  his  co-defendants,  for 
iX)ntribution.  In  Bovill  v.  Hammond  (e),  where  two 
[lersons  jointly  undertook  to  procure  a  cargo  for  a 
ressel,  for  certain  commission  which  they  agreed  to 
divide  equally  between  themselves,  and  one  of  them 
received  on  account  of  such  commission  a  certain  sum 
of  money,  —  it  was  held  that  the  other  could  not  main- 
tain money  had  and  received  for  a  moiety,  the  demand 
arising  out  of  a  partnership  transaction,  and  no  account 
having  been  settled  between  them.  So,  in  Milbum  v. 
Codd  (ff),  a  joint-stock  company,  in  which  A,,  J?.,  and 


1850. 

Boulter 
r. 

Peplow. 
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(7.  were  shareholders,  was  dissolved:  A  and  jBL,  bdog 
sued  by  a  creditor  of  the  conoem,  employed  C.f  wlx) 
was  an  attorney,  to  defend  them  :  and  it  was  held,  that 
C.  could  not  sue  A.  and  B.  for  his  bill  of  costs.  Loid 
Tenterden  there  said :  The  actions  which  the  plaintiff 
defended,  were  actions  brought  against  the  defendants 
as  members  of  a  partnership  of  which  the  plaintiff  was 
also  a  member.  When  an  action  was  commenced,  it 
was  the  duty  of  all  the  partners  in  the  late  company, 
either  to  pay  the  money,  or  to  resist  the  demand ;  and, 
in  case  of  resistance,  the  expense  ought  to  be  paid  by 
all,  —  the  plaintiff  among  the  rest." 

The  certified  copy  of  the  roistered  deed  was  px)- 
perly  received  in  evidence.  [Matile,  J.  We  all  think 
so  too.] 

Chamocky  who  appeared  for  Brooke^  submitted  that 
he,  at  all  events,  was  not  liable  in  respect  of  rent 
cruing  after  he  had  resigned  his  office  of  committee-man, 
and  his  resignation  had  been  accepted  by  his  oo- 
directors,  [ikfau/e,  J.  White  and  Gillett  might  have 
sued  Brooke  for  the  whole  rent,  and  he  might  have 
sued  Boulter  and  Peplow  for  contribution.  If  he  would 
be  entitled  to  contribution,  it  could  only  be  by  virtue 
of  the  mutual  contract.] 

Maule,  J.  Two  questions  have  been  argued  in 
this  case.  The  court  has  already  intimated  an  opinion 
that  the  copy  of  the  deed  was  properly  received,  upon 
the  authority  of  the  dictum  in  Slatterie  v.  Poolet/{a), 
which  has  frequently  been  recognised  and  acted  upon* 
That  being  so,  the  only  remaining  question,  is,  whether 
the  plaintiff  is  entitled  to  recover  contribution  against 
the  defendants  in  these  two  actions.    It  appears  that 
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the  plaintiff,  Peplow,  and  Brooke,  were  three  of  several 
personB  who  were  associated  together  for  the  purpose 
of  establishing  a  gas-company;  that  the  three  applied 
to  White  and  Oillett,  the  landlords  of  premises  in  the 
Old  Jewryy  to  let  the  same  to  them ;  that  White  and 
GMett  accordingly  demised  the  premises  to  them,  and 
to  them  only,  by  a  written  agreement ;  that,  rent  being 
in  arrear,  the  plaintiff,  Peplowy  and  Brooke  were  sued 
in  a  joint  action ;  that  Peplow  and  Brooke  suffered  judg- 
ment by  default ;  and  that  White  and  Gillett  recovered 
a  certain  sum  in  that  action,  the  whole  of  which,  to- 
gether with  the  costs,  was  p^d  by  the  plaintiff.  Primd 
Jiaeie,  where  one  of  three  joint-contractors  who  are  jointly 
sued,  pays  the  whole  debt,  he  is  entitled  to  receive  con- 
tribution from  the  other  two.    That  state  of  circum- 
Btancea  exists  here :  and  the  only  question  is,  whether 
there  existed  any  other  facts  which  afford  an  answer 
to  the  plaintiff's  right  to  such  contribution.    It  does 
not  appear  to  me  that  any  such  answer  has  been  given. 
It  is  suggested  that  there  was  a  partnership,  or  a  quasi 
partnership,  between  the  plaintiff,  Peplowy  and  Brooke, 
and  others,  and  that,  consequently,  the  plaintiff  might 
be  entitled  to  have  an  account  taken  in  a  court  of 
equity^  but  not  to  contribution  at  law.    But  I  think, 
supposing  such  partnership  did  exist,  it  by  no  means 
follows  that  the  plaintiff  would  not  be  entitled  to  recover 
in  this  action.    The  three  entered  into  a  joint  contract 
with  White  and  Gillett,  who  probably  would  not  have 
dealt  with  a  larger  number.    Those  three,  therefore, 
alone  incurred  a  joint  liability  to  pay  the  rent;  and 
they  would  be  subject  to  contribution  amongst  them- 
selves.   Although  it  may  be,  that,  when  each  of  the 
three  has  paid  his  share  of  the  rent  in  respect  of  that 
jcnnt  Uability,  each  may  be  entitled  to  charge  such 
share  in  the  partnership  account,  it  by  no  n^eans  folr 
lows  that  tiie  right  of  contribution  inter  se  do^s  not 
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1850.  likewise  exist.  Each  was  liable  tn  $olido  to  the  original 
■  demand :  and  from  that  arises  an  implied  contract  thtt 

BouLT£B  the  one  who  pays  the  whole  shall  be  reimbursed,  in  tbdr 
Peplow.  respective  proportions,  by  the  other  two.  There  is 
nothing  that  I  can  discover  here,  to  shew  that  these 
parties  did  not  intend  that  the  ordinary  implicatioa 
should  arise  in  this  case.  On  the  contrary,  I  think 
there  is  every  reason  to  infer  that  they  intended  to 
incur  the  ordinary  liabilities  incident  to  such  a  contract 
as  they  had  entered  into;  and  that  inference  is  not 
rebutted  by  the  circumstance  that  the  money  they  are 
called  upon  to  pay  under  that  contract,  may  be  charge- 
able by  them  against  the  company  for  whose  benefit 
they  assumed  the  liability.  Upon  the  simple  ground, 
therefore,  of  the  inference  arising  from  the  position  of 
the  parties,  and  of  that  inference  not  being  rebutted  by 
any  of  the  facts  found  in  this  case,  it  seems  to  me  that 
the  plaintiff  is  entitled  to  retain  his  verdict.  The  cases 
cited  have  most  of  them  very  little  to  do  with  the 
matter:  and  none  of  them  goes  to  shew,  that,  under 
circumstances  like  these,  an  action  is  not  miuntainable. 
I  therefore  think  this  rule  must  be  discharged. 

WxLLiA]MS,  J.  I  am  of  the  same  opinion.  The 
circumstances  are  shortly  these : — The  pl^tiif,  Peplm^ 
and  Brooke  entered  into  a  contract  with  third  persons, 
whereby  they  made  themselves  jointly  liable  for  rent  of 
certain  premises.  The  premises  so  hired  were  intended 
to  be  used  as  the  place  of  business  of  a  joint-stock 
company,  of  which  those  three  persons  were  members 
Whatever  remedy  they  might  have  as  agidnst  the  other 
members  of  the  company,  when  these  persons  placed 
themselves  under  this  liability  to  the  landlords  of  the 
premises,  they  likewise  came  under  an  implied  liaUli^ 
inter  se,  that,  if  one  should  be  called  upon  to  pay,  and 
should  actually  pay,  the  whole  rent,  the  other  two 
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would  reimburse  him  to  the  extent  of  their  respective  1850. 
shares.    And  this  implied  contract  is  not  in  any  degree 

affected  by  the  rule  of  kw,  that  one  partner  cannot  ^"^teb 

mie  his  co-partners  in  respect  of  a  partnership  debt  Fbflow. 

Talfousd,  J.  I  am  of  the  same  opinion.  The 
cxmtroct  out  of  which  this  cause  of  action  arises^  is  en- 
tirely collateral  to  the  partnership :  and  the  defendants 
are  liable  to  contribution  irrespectively  of  the  state  of 
accounts  amongst  the  partners. 

Bulc  discharged. 


Tassell  v.  Cooper. 
Same  v*  Same. 

Feb.  15. 

^HE  fii-st  of  these  cases  was  an  action  of  debt  brought  A,,  the  farm- 

against  the  defendant,  as  public  officer  of  Tlie  j^^^^^*^^^ 

London  and  County  Joint-Stock  Banking  Company^  for  (after  hia 

money  lent  by  the  plaintiff  to  the  company,  money  re-  employment 

ceived  by  them  for  the  use  of  the  plaintiff,  and  money  ^^^^  ^ 

found  to  be  due  to  the  pLiintiff  on  an  account  stated  ceived  a 

with  them.  ^^^^^"^ 

mt     1       1        1    1  I   f      «  ISO/,  m  pay* 

The  defendant  pleaded  that  the  company  were  never  ment  for 

indebted ;  and  also  a  special  plea,  which  the  plaintiff  wheat  be- 
traversed  by  his  replication.  SaT,"" 
The  second  of  the  above  actions  was  an  action  on  the  which  he 

had  gold 
on  his  account 

while  acting  u  bailiff^  and  paid  it  in  to  his  own  account  with  B.  &  Co.,  his 
baokersy  who  received  the  cash  for  it,  and  gave  A,  credit  for  the  amount,  but 
ifterwards,  under  an  indemnity  from  Lord  D.,  refused  to  honour  his  drafts : 
Held^  that^  even  assuming  that  the  cheque  had  been  improperly  obtained  by  /{., 
ttiU,  as  between  him  and  his  bankers,  the  amount  was  recoverable  by  A.,  ai 
Doney  had  and  received  by  them  to  his  use,  or  money  paid. 
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1850.      case  against  tHe  defendant  as  puUlo  officer  of  the  nme 
■  ■      banking  company,  for  dishonouring  two  dieques.of  the 
TAssBLt     plaintiff,  when  he  had  a  bdance  in  their  hands,  and  for 
CoopEB.     exposing  his  account  to  a  third  person. 

The  first  count  in  the  last-«mentioned  action,  stated, 
that  Emanuel  Cooper^  the  defendant  in  this  suit,  —  one 
of  the  public  officers  of  certain  persons  united  in  co* 
partnership  for  the  purpose  of  carrying  on,  and  who  at 
the  several  times  therein-after  mentioned,  and  thenoe 
continually,  carried  on,  &c.,  the  trade  and  bnsineaa  of 
bankers  in  Englandy  under  the  name  of  The  London 
and  County  Joint- Stock  Banking  Company/*  and  who 
were  at  the  time  of  the  commencement  of  this  suit,  and 
still  continued  to  be,  entitled  to  sue  and  be  sued  m  the 
name  of  one  of  the  public  officers  of  such  co-partnership, 
as  the  nominal  plaintiff  or  plaintiffs  on  their  beiudf,  di^ 
cording  to  the  statute  made  in  the  seventh  year  of  the 
reign  of  the  late  King  George  the  Fourth  (a),  for,  among 
other  things,  the  better  regulating  co-partnerships  of  ce^ 
tain  bankers  in  England,  and  according  to  another  sta- 
tute made  in  the  eighth  year  of  the  reign  of  our  Lady 
the  now  Queen,  intituled  "An  act  to  regulate  joint-stock 
banks  in  England^'  (J),  which  said  Emanuel  Cooper  had 
been  duly  nominated  and  appointed,  and  was  at  the 
commencement  of  this  suit,  and  still  continued,  one  of 
,  the  public  officers  of  the  said  co-partnership,  according 
to  the  form  and  effect  of  the  said  statutes,  —  had  been 
summoned  to  answer  the  plaintiff  in  an  action  on  the. 
case.  It  then  proceeded  to  stat^  that  the  said  London 
and  County  Joint- Stock  Banking  Company ,  before  and 
at  the  several  times  thereinafter  mentioned,  were,  and 
still  continued  to  be,  bankers,  and  used,  exercised,  and 
carried  on  the  trade  and  business  of  bankers,  to  wit, 
at  Tonbridge,  in  the  county  of  Kent :  That,  on  the 


(a)  7  G.  4.  c.  46. 
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10th  of  Marchy  1843,  the  plaintiff,  at  the  request  of  th6  1860. 
said  banking  company,  retained  and  employed  the  said  — 
company  in  the  way  of  their  said  trade  and  business,  to  Tambll 
be  the  bankers  of  the  plaintiff,  and  to  receive,  account  Coopbr* 
for^  and  pay,  according  to  the  usage  and  custom  of 
bankers  in  that  behalf,  such  sums  of  money  as  the 
plaintiff  might  pay  or  intrust,  or  cause  to  be  paid  or 
intrusted,  to  the  said  company,  as  bankers  of  the 
plaintiff  as  aforesaid,  or  as  might  come  to,  or  be  in,  the 
bands  of  the  said  company  on  account  of  the  plaintiff, 
as  such  bankers  as  aforesaid;  and  the  said  company 
then  accepted  of,  and  entered  upon,  the  said  retainer 
and  employment,  and,  by  reason  thereof,  it  became  and 
was,  and  during  all  the  times  hereinafter  mentioned 
continued  to  be,  the  duty  of  the  said  company,  as  such 
bankers  as  aforesaid,  and  according  to  the  usage  and 
custom  of  bankers  in  that  behalf,  to  honour  and  pay 
the  drafts  or  orders  in  writing  of  the  plaintiff,  duly 
drawn  on  the  said  company,  for  the  amount  of  the  cash 
balances  of  the  plaintiff,  or  any  part  thereof,  in  the  pos- 
session of  the  said  company,  when  duly  presented  to 
the  sfdd  company  for  payment,  at  their  place  of  busi- 
ness at  Tonbridge  aforesaid,  by  any  person  or  persons 
entitled  to  receive  the  amount  of  such  drafts  or  orders, 
provided  the  said  company  should,  at  the  time  of  the 
presentment  of  any  such  drafts  or  orders  respectively^ 
have  in  their  hands,  as  the  bankers  of  the  plaintiff,  a 
cash  balance  of  the  plaintiff  sufficient  to  pay  the  amount 
of  such  drafts  or  orders  respectively,  without,  or  over 
and  above,  any  just  claim  or  lien  of  the  said  company 
upon  the  same,  or  any  part  thereof,  and  provided  such 
cash  balance  should  have  been  in  the  hands  of  the  said 
company  a  sufficient  and  reasonable  time  to  enable  them 
and  their  clerks  to  know  of  the  same  being  in  the  hands 
of  the  said  company,  without,  or  over  and  above,  any 
such  dmm  or  lien  as  aforesaid ;  That,  after  the  plaintiff 
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1850.  case  against  tHe  defendant  as  puUio  officer  of  th^  'same 
■  banking  company,  for  dishonouring  two  dieques.of  the 

TAssBLr.     plaintiff,  when  he  had  a  balance  in  their  hands^  and  for 

CoopEB.     cxposmg  his  account  to  a  third  person. 

The  first  count  in  the  last-mentioned  action,  stated, 
that  Emanuel  Cooper^  the  defendant  in  this  suit^  —  one 
of  the  public  officers  of  certain  persons  united  in  oo* 
partnership  for  the  purpose  of  carrying  on^  and  who  at 
the  several  times  therein-after  mentioned,  and  thence 
continually,  carried  on,  &c.,  the  trade  and  buaineBS  of 
bankers  in  England^  under  the  name  of  "  The  London 
and  County  Joint-Stock  Banking  Company^  and  who 
were  at  the  time  of  the  commencement  of  this  suit,  and^ 
still  continued  to  be,  entitled  to  sue  and  be  sued  in  th^ 
name  of  one  of  the  public  officers  of  such  co-partnership^ 
as  the  nominal  plaintiff  or  plaintiffs  on  their  behalf,  ae^ 
cording  to  the  statute  made  in  the  seventh  year  of  the 
reign  of  the  late  King  George  the  Fourth  (a),  for,  among 
other  things,  the  better  regulating  co-partnerships  of  ce^ 
tain  bankers  in  England^  and  according  to  another  sta- 
tute made  in  the  eighth  year  of  the  reign  of  our  Lady 
the  now  Queen,  intituled  "An  act  to  regulate  joint-stock 
banks  in  England'*^  (b),  which  said  Emanuel  Cooper  had 
been  duly  nominated  and  appointed,  and  was  at  the 
commencement  of  this  suit,  and  still  continued,  one  of 
,  the  public  officers  of  the  said  co-partnership,  according 
to  the  form  and  effect  of  the  said  statutes,  —  had  been 
summoned  to  answer  the  plaintiff  in  an  action  on  the. 
case.  It  then  proceeded  to  stat^  that  the  swd  London 
and  County  Joint- Stock  Banking  Company ^  before  and 
at  the  several  times  thereinafter  mentioned,  were,  and 
still  continued  to  be,  bankers,  and  used,  exercised,  and 
carried  on  the  trade  and  business  of  bankers,  to  wit, 
at  Tonbridge,  in  the  county  of  Kent :  That,  on  the 
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10th  of  March,  1843,  the  plaintiff,  at  the  request  of  thd  1860. 
said  banking  company,  retained  and  employed  the  said  — 
company  in  the  way  of  their  said  trade  and  business,  to  Tambll 
be  the  bankers  of  the  plaintiff,  and  to  receive,  account  Coopbr. 
for,  and  pay,  according  to  the  usage  and  custom  of 
bankers  in  that  behalf,  such  sums  of  money  as  the 
plaintiff  might  pay  or  intrust,  or  cause  to  be  paid  or 
intrusted,  to  the  said  company,  as  bankers  of  the 
plaintiff  as  aforesaid,  or  as  might  come  to,  or  be  in,  the 
hands  of  the  said  company  on  account  of  the  plaintiff, 
08  such  bankers  as  aforesaid;  and  the  said  company 
then  accepted  of,  and  entered  upon,  the  said  retainer 
and  employment,  and,  by  reason  thereof,  it  became  and 
was,  and  during  all  the  times  hereinafter  mentioned 
continued  to  be,  the  duty  of  the  said  company,  as  such 
bankers  as  aforesaid,  and  according  to  the  usage  and 
custom  of  bankers  in  that  behalf,  to  honour  and  pay 
the  drafts  or  orders  in  writing  of  the  plaintiff,  duly 
drawn  on  the  said  company,  for  the  amount  of  the  cash 
balances  of  the  plaintiff,  or  any  part  thereof,  in  the  pos- 
session of  the  said  company,  when  duly  presented  to 
the  said  company  for  payment,  at  their  place  of  busi- 
ness at  Tonbridge  aforesaid,  by  any  person  or  persons 
entitled  to  receive  the  amount  of  such  drafts  or  orders, 
provided  the  said  company  should,  at  the  time  of  the 
presentment  of  any  such  drafts  or  orders  respectively, 
have  in  their  hands,  as  the  bankers  of  the  plaintiff,  a 
cash  balance  of  the  plaintiff  sufficient  to  pay  the  amount 
of  such  drafts  or  orders  respectively,  without,  or  over 
and  above,  any  just  claim  or  lien  of  the  said  company 
upon  the  same,  or  any  part  thereof,  and  provided  such, 
cash  balance  should  have  been  in  the  hands  of  the  said 
company  a  sufficient  and  reasonable  time  to  enable  them 
and  their  clerks  to  know  of  the  same  being  in  the  hands 
of  the  said  company,  without,  or  over  and  above,  any 
such  dtum  or  lien  as  aforesaid ;  That,  after  the  plaintiff 
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1850.      had  retiuned  and  employed  the  said  company  as  afore* 
—      said,  and  they  had  accepted  of  such  retainer  and  em- 
TAffiELL     ployment  as  aforesaid,  and  while  the  sud  company  were 
Cooped.     and  continued  to  be  such  bankers  of  the  plaintiff  fts 
aforesaid,  to  wit,  on  the  dOth  of  January,  1847,  the 
plaintiff  duly  made  his  certiun  draft  or  order  in  writing, 
dated  the  day  and  year  last  aforesaid,  and  directed  the 
same  to  the  said  banking  company,  and  thereby  required 
them  to  pay  to  him  the  plaintiff,  or  the  bearer  thereof, 
8/.  15^.,  and  the  plaintiff  then  delivered  the  siud  draft  cnr 
order  to  one  Thomas  Poole,  who  thereby  then  became  and 
was,  and  until  and  at  the  time  of  the  presentment  thereof, 
and  refusal  of  payment,  as  hereinafter  mentioned,  con- 
tinued to  be,  the  bearer  thereof,  and  entitled  to  receive 
the  amount  of  the  said  draft  or  order :  That  the  said 
draft  or  order  was  afterwards,  and  before  the  com- 
mencement of  this  suit,  and  while  the  said  company 
continued  to  be  the  bankers  of  the  plaintiff  as  afore* 
said,  to  wit,  on  the  day  and  year  last  aforesaid,  dvij 
presented  by  the  said  Thomas  Poole  to  the  said  bank- 
ing company,  at  their  plaCe  of  business  at  Tonbridge 
aforesaid,  for  payment  thereof;  and  that,  although  the 
said  company,  at  the  time  when  the  said  draft  or  order 
of  the  plaintiff  was  so  presented  for  payment  as  afore- 
said, and  was  refused  payment  as  hereinafter  mentionedf 
continued  to  be  the  bankers  of  the  plaintiff  as  afore- 
said, and  had  in  their  hands,  as  the  bankers  of  the 
plaintiff,  a  cash  balance  of  the  plaintiff  sufficient  to  pay 
the  amount  of  the  said  draft  or  order,  without  any  just 
claim  or  lien  of  the  said  company  on  such  balance,  or 
any  part  thereof ;  and  although  the  said  company,  at 
the  time  when  the  said  draft  or  order  of  the  plaintiff 
was  so  presented  as  aforesaid,  and  dishonoured  as  here* 
inafter  mentioned,  had  had  the  said  cash  balance  of  the 
plaintiff  in  their  hands  a  suflScient  and  reasonable  time 
to  enable  them  and  their  clerks  to  know  of  the  same 
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^eing  in  the  hands  of  the  said  company^  without  any  1850. 

ach  claim  or  lien  as  aforesaid,  and,  by  reason  of  the   

treniises,  ought  to  have  then  paid  the  amount  of  the  said  Tassell 
raft  or  order  to  the  said  Thomas  Poole :  yet  the  said  Cooper. 
anking  company,  disregardingtheir  duty  as  such  bankers 
i  aforesud,  and  contriving  and  intending  to  injure  and 
grieve  the  plaintiff  in  that  behalf,  did  not  nor  would, 
rhen  the  said  draft  or  order  was  so  presented  to  them 
>r  payment  as  aforesaid,  pay  or  honour  the  same,  but 
wholly  neglected  and  refused  so  to  do,  and  then  dis« 
onoured  and  refused  to  pay  the  same,  or  any  part  of 
!ie  amount  thereof,  contrary  to  their  duty  as  such 
ankers  of  the  plaintiff  as  aforesaid.  [The  count  then 
roceeded  in  like  manner  to  allege  the  dishonour  of  a 
raft  for  27Z.  Ss.  8rf.,  drawn  by  the  plaintiff  in  favour 
F  one  Robert  Billing^  and  concluded  as  follows :  — ] 
\j  reason  of  all  which  premises,  the  plaintiff  not  only 
)st  the  use  of  the  said  cash  balance  so  in  the  hands  of 
le  said  company  as  aforesaid,  but  was  and  is  greatly 
ijured  and  damaged  in  his  credit  and  reputation  with 
lie  said  Thomas  Poole,  Robert  Billing,  William  Jem* 
letty  and  Virgil  Pomfret,  Thomas  Beeching,  Horatio 
leeching,  and  Stephen  Beeching,  and  Francis  John  Head-* 
ind,  and  with  divers  other  persons  to  whom  the  facts 
foresaid  necessarily  became  and  were  known,  and  was 
bliged  to  give,  and  did  give  notice,  to  one  Richard 
Voodhams,  then  being  a  creditor  of  the  plaintiff,  not 
0  present  for  payment  to  the  said  company  a  certain 
>ther  draft  or  order  in  writing  for  the  payment  of 
4i  lis.  Aid.,  which  the  plaintiff  had  before  then  drawn 
ipon  the  said  company  as  such  bankers  as  aforesaid, 
nd  had  delivered  to  the  said  Richard  Woodhams  in 
payment  of  a  debt  then  owing  to  him  from  the  plaintiff; 
jid  the  plaintiff  had  been  and  was,  by  means  of  the 
^remises,  otherwise  greatly  injured  and  damnified. 
The  second  count  stated,  that,  while  the  said  com*  Second  count. 
VOL.  IX.  —  C,  B.  L  L 
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1850.      pany  were  such  bankers  as  aforesaid^  and  used  and 

  exercised  the  said  trade  and  business  as  afi»resaid,to 

Tambll  ^  ^jj^  jQ^j^      March,  1843,  the  plaintifl^  at  the 

CooPBB.     request  of  the  Bsid  company,  retained  them,  in  the 
way  of  their  said  trade  and  business,  to  be  the  bankers 
of  the  plaintiff,  and  to  receive,  account  for,  and  pay,  is 
such  bankers,  such  sums  of  money  as  the  {daintiff 
might  pay  or  intrust  to  the  said  company  as  the  banksn^ 
of  the  pluntiff,  or  as  might  come  to  their  hands  oi^ 
account  of  the  plaintiff,  as  such  bankers  as  aforosaVI^ 
and  to  perform  and  keep  the  duties  of  bankers  to  aoj^ 
for  the  plaintiff:  that  the  said  company  then  accepted 
of  and  entered  upon  the  last-mentioned  retainer  Bud 
employment :  that,  by  reason  of  the  premises,  it  there- 
upon became  and  was  the  duty  of  the  said  ocmipany,  m 
such  bankers  to  and  for  the  plaintiff,  while  they  AffM  ' 
remain  and  continue  such  bankers  of  the  plaintiff  u 
last  aforesaid,  among  other  things,  to  keep  an  aoooont 
of  all  moneys  from  time  to  time  received  and  paid  by 
them  as  such  bankers  as  last  aforesaid,  for  or  on  ac- 
count of  the  plaintiff,  and  not  to  expose  or  disclose  the 
state  or  particulars  of  the  said  account  so  to  be  kept  hj 
them  as  aforesfdd,  without  the  licence  or  authority  of 
the  plaintiff,  to  any  person  or  persons,  except  tbe 
plaintiff  and  the  clerks,  agents,  or  servants  employed 
by  the  said  company  in  their  said^  business,  and  except 
to  any  person  who  might  present  for  payment  to  the 
said  company  any  cheque,  bill,  or  note,  drawn,  aooepted, 
or  made  by  the  plaintiff,  upon,  or  payable  by,  the  fliid 
company,  which  the  said  company  might  be  entitled  to 
dishonor,  for  want  of  sufficient  funds  of  the  plaintiff  of 
right  applicable  to  the  payment  thereof,  or  unless  com- 
pelled by  due  course  of  law  so  to  do :  that  the  mi 
company  remained  and  continued  to  be  such  bankers  of 
the  plaintiff  as  last  aforesaid,  from  the  time  of  their 
being  so  retained  and  employed  as  in  that  count  atee- 
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itil  and  at  and  after  the  time  of  the  committing  1850. 

B^evances  thereinafter  mentioned  :  that,  during  ■ 

B  while  they  were  8uch  bankers  of  the  plaintiff  Tawell 

aforesaid,  and  before  the  committing  of  the  Coopbiu 

cea  thereinaftier  mentioned,  the  said  company,  as 

nkers  of  the  plaintiff  as  last  aforesaid,  received 

d  divers  and  very  many  large  sums  of  money  for 

account  of  the  plaintiff,  under  and  by  virtue  of 

id  last-mentioned  retainer  and  employment,  and 

oh  an  account  thereof  as  aforesaid,  under  and  in 

loe  of  their  said  retainer  and  employment,  and  of 

id  duty  in  that  behalf ;  and,  at  the  time  of  the 

dng  of  the  grievances  thereinafter  mentioned, 

1  account  was  still  current,  not  wound  up,  or 

ned:  nevertheless,  the  said  company,  wholly 

rding  their  duty  in  that  behalf,  and  contriving, 

ongfully  intending,  to  injure  and  aggrieve  the 

r,  and  to  destroy  and  ruin  his  fame  and  credit, 

hey  were  such  bankers  of  the  plaintiff  as  last 

d,  and  kept  such  account  as  aforesaid,  to  wit,  on 

1  of  January,  1847,  wrongfully  and  unjustly,  and 

;  the  licence  or  authority  of  the  plaintiff,  exposed 

dosed  the  state  and  particulars  of  the  said  account 

by  them  of  the  said  moneys  received  and  paid 
1  as  such  bankers  as  last  aforesaid  for  and  on  ac- 
f  the  plaintiff,  to  a  certain  person,  to  wit,  Philip 
,  Baron  De  VIsle  and  Dudley,  who  was  not  a 
,  clerk,  or  agent  employed  by  the  said  company 
said  business,  and  who  did  not  present  for  pay- 
)  the  said  company  any  cheque,  bill,  or  note, 
accepted,  or  made  by  the  plaintiff,  and  without 
impelled,  by  due  course  of  law,  or  otherwise,  so 
K)ntrary  to  their  duty  to  the  plaintiff,  as  such 

as  last  aforesaid,  and  in  breach  of  the  trust 
in  them  by  the  plaintiff,  as  in  that  count  afore* 
id  that,  by  reason  thereof,  the  plaintiff  was  then 
L  L  2 
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1850.      greatly  injured  in  his  credit  with  the  said  FkUip  Charkt, 

  Baron  De  VIsle  and  Dudley,  and  the  said  Fhilqf 

Tamell     Charles,  Baron  De  L'Isle  and  Dudley,  was  thereby  in- 
CoopER.     duced  and  caused  to  lay  claim^  and  did  lay  daim^  to  the 
cash  balance  of  the  plaintiff  then  in  the  hands  of  the 
said  company  as  such  bankers  as  aforeeaidf  and  was 
also  thereby  led  and  induced  to  make,  and  did  make, 
divers  other  claims  and  demands  on  the  plaintifl^  to  tbe^ 
great  trouble,  expense,  anxiety,  vexation,  and  annqy**^ 
ance  of  the  plaintiff;  and  the  plaintiff  had  been  «n<^ 
was,  by  means  of  the  premises,  otherwise  injured  vknj 
damnified,  &c 

Fleu.  The  defendant  pleaded, — first,  that  the  eaid  baddi^ 

company  were  not  guilty, — secondly  (and  rixthly)^  that 
the  plaintiff  did  not  retain  and  employ  the  company  is 
bankers,  —  thirdly  (and  fourthly),  that  the  oompuy 
had  not  any  cash  balance  of  the  plaintiff  in  their  hands 
suflScient  to  pay  the  cheques, — fifthly  (and  seventhly), 
that,  before  and  at  the  time  when  the  plaintiff  retained 
the  said  banking  company  as  in  the  dedaration  men- 
tioned, the  plaintiff  was  the  farm-bailiff  and  agent  of 
Baron  De  Vlsle  and  Dudley,  and  that  the  plaintiff  re- 
tained and  employed  the  said  banking  company,  as  in 
the  declaration  mentioned,  as  such  bailiff  and  agent  as 
aforesaid,  at  the  request  and  by  the  direction  of  the 
said  baron,  but  in  his  own  name,  and  without  discloong 
to  the  said  company  that  the  said  baron  was  his  prin- 
cipal, and  that  he  the  plaintiff  retained  and  employed  the 
said  banking  company  as  the  agent  of  the  said  baron, 
and  not  on  his  own  account :  that  the  said  cash  balances 
which  were  so  in  the  hands  of  the  said  bankmg  oooh 
pany  as  in  the^  declaration  mentioned,  at  the  sevenl 
times  when  the  said  drafts  or  orders  were  so  respectifely 
presented  for  payment,  and  so  refused  payment,  aa  in 
the  declaration  mentioned,  were  respectively  cash  ba< 
lances  composed  of  moneys  belongbg  to  the  said  baioni 
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aii3,  until  and  at  and  after  the  time  of  the  committing  1850. 
of  the  grievances  thereinafter  mentioned :  that,  during  ' 
the  time  while  they  were  auch  bankers  of  the  plaintiff  Tawell 
as  last  aforesaid,  and  before  the  conmiitting  of  the  Coopbiu 
grievaneee  thereinaft;er  mentioned,  the  said  company,  as 
iaoh  bankers  of  the  plaintiff  as  last  aforesaid,  received 
and  paid  divers  and  very  many  large  sums  of  money  for 
and  on  aooonnt  of  the  plaintiff,  under  and  by  virtue  of 
their  said  last^entioned  retainer  and  employment,  and 
kept  saoh  an  account  thereof  as  aforesaid,  under  and  in 
poiBoance  of  their  said  retainer  and  employment,  and  of 
their  said  duty  in  that  behalf ;  and,  at  the  time  of  the 
committing  of  the  grievances  thereinafter  mentioned, 
the  said  account  was  still  current,  not  wound  up,  or 
determined:  nevertheless,  the  said  company,  wholly 
disregarding  their  duty  in  that  behalf,  and  contriving, 
and  wroi^fiilly  intending,  to  injure  and  aggrieve  the 
plaintiff,  and  to  destroy  and  ruin  his  fame  and  credit, 
while  they  were  such  bankers  of  the  plaintiff  as  last 
aforesaid,  and  kept  such  account  as  aforesaid,  to  wit,  on 
the  20th  of  January y  1847,  wrongfully  and  unjustly,  and 
without  the  licence  or  authority  of  the  plaintiff,  exposed 
and  disclosed  the  state  and  particulars  of  the  said  account 
so  kept  by  them  of  the  said  moneys  received  and  paid 
by  them  as  such  bankers  as  last  aforesaid  for  and  on  ac- 
count of  the  plaintiff,  to  a  certain  person,  to  wit,  Philip 
Charles,  Baron  De  Vhle  and  Dudley,  who  was  not  a 
servant,  clerk,  or  agent  employed  by  the  said  company 
in  their  said  business,  and  who  did  not  present  for  pay- 
ment to  the  Bud  company  any  cheque,  bill,  or  note, 
drawn,  accepted,  or  made  by  the  plaintiff,  and  without 
being  compelled,  by  due  course  of  law,  or  otherwise,  so 
to  doy  contrary  to  their  duty  to  the  plaintiff,  as  such 
bankers  as  last  aforesaid,  and  in  breach  of  the  trust 
reposed  in  them  by  the  plaintiff,  as  in  that  count  afore- 
said :  and  that,  by  reason  thereof,  the  plaintiff  was  then 
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1850.  drafts  or  orders,  and  did  dishonour  the  same,  as  they 
lawfully  might  for  the  cause  aforesaid, — which  wen 
the  same  grievances  as  in  the  decUralion  mentioned; 
verification. 

Replications.  plaintiff  joined  issue  on  the  first*  second,  third, 

fourth,  and  sixth  pleas ;  and  replied  to  the  fifth,  that 
he,  the  plaintiff,  did  not  retain  or  employ  the  said 
banking  company  as  in  the  declaration  first  mentioned 
as  such  bailiff  and  agent,  or  as  such  bailiff  or  agent  as 
in  the  said  fifth  plea  mentioned,  nor  were  the  said  oaah 
balances  which  were  so  in  the  hands  of  the  company  aa 
in  the  declaration  and  fifth  plea  mentioned*  or  either  of 
them,  composed  of  moneys  belonging  to  the  said  baron, 
or  which  the  plaintiff,  as  such  agent  and  bailiff  or  ai 
such  agent  or  bailiff  as  aforesaid,  paid  to  or  depoated 
with  the  said  banking  company,  in  manner  and  fonnaa 
the  defendant  had  in  his  said  fifth  plea  above  alleged, 
—  concluding  to  the  country :  and  to  the  seventh  plea 
he  replied  de  injurid. 

The  defendant  joined  issue  on  the  replications  to  the 
fifth  and  seventh  pleas. 

The  above  causes  were 'tried  at  Guildhall  before 
Wilde,  C.  J.,  and  by  special  juries,  at  the  sittings  after 
Hilary  term,  1848,  when  a  verdict  was  found  for  the 
plaintiff  in  the  first  action,  for  12SL  Is*  lOd*,  and  ia  the 
second  action  for  40^.  damages, — subject  to  the  opnioa 
of  the  court,  in  both  act;ions,  upon  the  following  case:— 

The  plaintiff,  William  Tassell,  at  the  times  in  quea- 
tion,  resided  at  Penshurst,  in  Kent,  and  kept  a  banking 
account  with  27ie  London  and  County  JointSoA 
Banking  Company, — a  partnership  of  more  than  six  pe^ 
sons,  who  carried  on  business  as  bankers  in  London  and 
Tunbridge  and  other  places,  under  the  provisions  of  the 
statutes  7  G.  4.  e.  46.  and  7  &  8  Vict  c.  113. :  and  he 
brought  the  first  of  those  actions  to  reoover  1282. 1«.  lOii 
being  the  balance  in  his  favour  on  the  said  banking 
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and  which  the  plaintiff  had,  as  such  agent  and  bailiff  as  1850. 
aforesaid,  before  the  accruing  of  any  of  the  causes  of  — 
action  in  the  introductory  part  of  the  plea  mentioned, 
to  wit,  on  the  20th  of  January^  1847,  paid  to  and  de-  Coopes. 
porited  with  the  said  banking  company,  in  his  own 
name,  and  without  disclosing  to  the  said  company  that 
the  said  baron  was  his  principal,  or  that  the  said  moneys 
were  tfie  proper  moneys  of  the  said  baron:  that  the 
oad  cash  balances  were  the  proper  moneys  of  the  said 
btton,  and  that  the  plaintiff,  at  any  time,  had  not  any 
lien  upon  the  said  cash  balances  as  against  the  said 
haron,  nor  any  right  to  have  the  s£ud  cash  balances,  or 
any  part  thereof,  paid  to  him,  the  plaintiff,  by  the  said 
banking  company,  except  as  such  agent  of  the  said 
boron  as  afore^id,  and  by  the  permission  of  the  said 
baron:  that,  after  the  plaintiff  had  so  retained  and 
eni]doyed  the  said  banking  company  as  aforesaid,  and 
whilst  the  said  cash  balances  were  so  in  the  hands  of 
the  said  hanking  company  as  aforesaid,  and  before  the 
said  drafts  or  orders,  or  either  of  them,  were  so  drawn, 
or  were  so  presented  for  payment,  as  in  the  declaration 
mentimied,  to  wit,  on  the  22nd  of  January,  1847,  the 
aaid  banm  gave  notice  to  the  said  banking  company  of 
all  the  premises  in  tUs  plea  mentioned,  and  then  directed 
and  required  the  ssud  banking  company  to  retain  in 
thdr  hands  the  said  cash  balances  for  the  use  of  him 
the  said  haion,  and  not  to  pay  or  deliver  the  same,  or 
any  part  thereof,  to  the  plaintiff  or  his  order ;  to  which 
aaid  request  of  the  said  baron,  the  Kud  banking  com- 
ply then  asBcnted,— of  aU  which  premises  in  this  plea 
aforesttd,  the  phuntiff  afterwards,  and  before  he  drew 
the  aaid  drafts  or  orders  in  the  declaration  mentioned, 
or  eidier  of  them,  had  notice :  and  that  therefore  the 
arid  baiikiDg  company,  at  the  several  times  when  &c. 
in  the  dedantion  mentioned,  did  refuse  to  pay  the  s^ 
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1850*  time  to  time  during  the  continuance  of  the  said  bankii^ 
^  account,  made  payments  on  account  of  the  said  J^otd 

De  VIsle  and  other  parties,  and  also  on  his  own  private 
Cooper*     account,  by  cheques  drawn  on  the  said  banking  com- 
pany, upon  the  balance  standing  to  his  credit  in  tie 
said  account.     The  company  occasionally  discounted 
bills  for  the  plaintiff,  and  placed  the  money  thence 
arising  to  his  credit  in  the  said  account,  and  sometimes 
allowed  him  to  overdraw  his  said  account.    The  whole 
of  the  cheques  drawn  by  the  plaintiff  agidnst  the  said 
account,  and  paid  by  the  company  out  of  it^  were  signed 
by  the  plaintiff  in  his  own  name  only ;  and  the  account, 
as  well  as  the  usual  pass-book,  was  kept  by  the  com- 
pany  under  the  plaintiff's  name  only.    Until  the  com- 
pany received  the  notice  from  Lord  De  VltU  herein- 
after mentioned,  they  were  not  aware  that  his  lordship 
had  any  concern  with  the  plaintiff's  account  with  them, 
or  that  the  plaintiff  was  his  farming-bailiff. 

At  the  trial,  the  pass-book  containing  the  sud  bank- 
ing account,  as  entered  and  made  up  by  the  banking 
company,  was  put  in,  and  proved  to  have  been  deliTered 
to  the  plaintiff  on  the  20th  of  February,  1847.  The 
items  on  both  sides  of  the  account,  down  to  the  end  of 
the  year  1846,  are  very  numerous,  and  are  not  thou^t 
to  be  material  to  be  set  out:  but  the  followiog  is  a  copy 
of  the  entries  in  the  pass-book  irom  January  1. 1847,  to 
the  end  of  the  account,  shewing  the  receipts  by  thecom* 
pany  from  the  plaintiff,  and  payments  made  by  them  on. 
his  cheques  during  the  said  month  of  January,  with  tb© 
respective  dates  of  such  receipts  and  payments: — 

Receipts. 

1847.  Jan.  1.  Balance     ....    167  14  11 
„  20.  Cash   180   4  8 
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Payments. 

^  1850. 

1847.  Jan.  2. 

Self  

.  125 

0 

0 

5. 

Bates     •    •    •  • 

0 

U 

a 
O 

«. 

99  99 

Chapman    •    •  • 

5 

2 

7 

99  99 

CoUitis   .    •    .  , 

4 

3 

1 

»  8. 

Self  

.  10 

0 

0 

„  22. 

Whisson     .    .  . 

.  11 

13 

0 

99  99 

Self  ...  . 

.    .  30 

0 

0 

„  23. 

^oorf    :    .    .  . 

6 

15 

7 

„  26. 

Constable    .  • 

,    .  8 

15 

« 

99  99 

Humphrey  .  . 

,    .  13 

7 

a 

£  219 

17 

9 

The  balaiioe  of  the  acoonnt  shewn  by  the  «aid  [la^iH 
bookia  &Toar  of  the  pkmtiff  on  the  1st  of  January ^ 
1S4T,  ns,  167/L  14j.  ll^iL,  being  the  sum  remamin^ 
t&er  dfdytrng  the  paTments  made  br  the  ooropanj  in 
IMi  fipQB  their  receipts  of  the  plaintiff  during  the  £ame 
J€tt.  As  ▼€3  the  receipt*  a£  the  payment*  of  1840 
wipintd  ef  szss  of  money  paH  In  and  drawn  <wt  on 
li  o»B  aojLtAi  aiid  on  of  tbe  otber  f Artie;. 

He  CttJy  CTa  pail  Lri  ly  the  pSaintiST  to  Li«  cre^t 
ifter^  ib?r»  isrc.  tt^*,  a  clieq>*  crawa  by  11*?!^  Ir 
2«rfi  n  Bc^;irT  i  C:^  f:T  l^OL  4f.  Sd,  da:/rf  tirt: 
ISA  Jwnsrt.  1547.  TrLii  paid  ia  Vy  tLt  pW'^ 
fiff  Oft  ^  one  itl*  atii  /"rtirMfo^  ItxiitI  bicik, 

»d  WM  csMHft  ri  irxf  ."I!  Irr  lilt  sijd  btrV--?  •xci.TAirr, 
aad  w»  pxrj!?;     lit  jiird?' «  cr^Si  cc:  iL*:  of 

tiff  froK  Fziffr  f  Zf'HLHa  laymeEi  i'jc  Kjuxie  wii!5U  of 
Lord  Z3r  iSLhti  iracay  fruc  liit  asd  fieii-  wiaA  wii*^ 

It  wiE  K  wtBL  ly  tig;  jaas-ioic.       zi^sst  wsk  ica 
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1850*      of  the  pluntiflTs  cheques  paid  by  the  company  between 

the  Ist  and  the  27th  of  January. 

On  the  19tb  of  January ^  1847^  ihe  balance  appear- 
Coopiii.  ing  due  to  the  plaintiff  in  his  said  banking  account,  was 
18Z.  85.  9^.  On  the  20th  of  January ,  he  was  credited 
with  180/L  4:8.  Sd.,  the  proceeds  of  Vines  ^  TamUn^B 
cheque,  thereby  making  a  balance  in  his  favour  of  198/L 
I3s.  5(L:  but,  on  the  22nd,  he  drew  out  by  two 
cheques  41/.  135.,  and,  on  subsequent  days,  the  further 
amount  of  28Z.  18^.  7<f.,  and  thereby  reduced  the 
balance  due  to  him  to  128/.  Is.  10c/.,  which  still  remains 
unpaid  to  him,  and  is  the  amount  claimed  in  the  action 
of  debt, — the  banking  account  having  remained  in  the 
same  state  down  to  the  present  time. 

On  the  27th  of  January,  1847,  the  plaintiff  drew  a 
cheque  on  the  said  banking  company,  in  the  usual  form, 
for  27 L  8s.  8d.,  in  favour  of  the  Bev.  R.  Billing,  or  bearer, 
and  which  cheque  he  delivered  on  the  same  day  to  the^ 
Bev.  R.  Billing  in  payment  of  a  debt  of  that  amount  due 
from  the  plaintiff  to  him.  The  Bev.  R.  Billing,  througt^^ 
his  banker's  clerk,  F.  J.  Headland,  duly  presented 
cheque  for  payment,  on  the  29th  of  January,  to  the  1 
branch  bank  at  Tunbridge,  where  the  plaintiff's  aocomcrrs^ 
was  kept ;  and  the  said  company  reAised  to  pay  the  rmm 
but  referred  the  bearer  of  the  cheque  to  the  plaintiff 

On  the  30th  of  January,  1847,  the  plaintiff  al^ 
drew  a  cheque  on  the  said  company,  in  the  usual  forn^ 
for  8/.  15^.,  payable  to  self,  or  bearer,  and  caused  the 
same  to  be  duly  presented  by  his  agent,  Thomas  PooU, 
for  payment,  on  the  same  day,  to  the  said  branch  bani; 
but  the  said  company  refused  to  pay  the  same,  and  re- 
ferred the  bearer  thereof  to  the  plaintiff 

The  dishonour  of  these  two  cheques  arose  out  of  the 
following  circumstances :  —  After  Michaelmas,  1846, 
Lord  De  JOIsU  became  dissatisfied  with  the  state  of  tk 
accounts  between  himself  and  the  pl^ntiff  as  his  fam- 
bailiff,  and,  on  the  11th  of  January,  1847,  his  bidaluis 
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through  Mr.  Glendinning,  told  the  plaintiff  he  was  not  1850. 

from  that  time  to  deal  any  more  with  Lord  JDe  L^Isle's   

property,  but  to  confine  his  services  to  giving  orders  ^ambll 
to  the  men,  and  to  seeing  that  they  did  their  work  on  Cooper. 
the  farm. 

Some  time  between  this  date  and  the  28th  of  January ^ 
Lord  De  Vlsh^  having  learnt  that  the  plaintiff  had  an 
account  with  the  said  banking  company,  went  with  Mr. 
GkiuUnninff  to  the  said  Tunbridge  branch  bank,  and 
applied  to  the  company's  manager  there  for  leave  to 
inspect  the  plaintiff^s  banking  account  which  the  com- 
pany kept  in  their  books  there  according  to  the  usage 
of  bankers.  This  the  manager  refused,  unless  he  had 
inst-ructions  to  do  so  from  the  principal  office  of  the 
bank  in  London.  Lord  De  Vlihy  having  applied  to 
that  office,  obtained  such  instructions,  and  again,  in 
company  with  Mr.  Qhndinning^  applied  to  the  Tun-* 
bridge  branch  bank  on  the  28th  of  January ;  and  they 
were  then  allowed  by  the  manager  there  to  inspect  the 
plaintiff^s  account,  of  which  he  furnished  them  with 
a  copy.  Upon  inspecting  this  account.  Lord  De  VIsle 
served  the  bank  with  a  notice,  signed  by  him,  of  which 
the  following  is  a  copy :  — 

"  To  The  London  and  County  Joint-Stock  Banking 
Company. 

2Sth  January,  1847. 
"Please  to  hold  in  your  hands,  until  further  cor- 
respondence, the  balance  of  128Z.  1*.  lOd.  on  credit  of 
the  account  of  Mr.  Tassell,  the  same  being  formed  of 
money  belonging  to  me;  and  I  engage  to  hold  you 
harmless  for  so  doing. 

(Signed)   De  Tlsle:' 

It  was  in  consequence  of  this  notice  that  the  com- 
pany dishonoured  the  plaintiff's  cheques,  as  above 
mentioned. 
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1850^  After  bspectiiig  the  aoooonfty  Mr.  QlenXmnimg^  on 
the  same  day,  by  aathonty  of  Lord  De  Vhie^  went  to 
the  plaintiff,  and  told  him  he  had  been  reoaTiDg  money 
for  Lord  De  V Isle's  wheat ;  to  which  the  pbdntiff  rapGed 
that  he  had.  Mr.  Glendinning  then  said — ^*  How  dire 
you  do  it,  after  my  orders?  Did  I  not  tell  you  tiiat 
you  were  not  to  deal  with  Lord  De  VImI£%  pftqperty, 
when  I  gave  you  orders  some  time  ago?"  The  plaintiff 
replied  — You  did:  but  you  did  not  tell  me  not  to 
receive  money ;  and  I  had  a  right  to  receive  it."  To 
this  Mr.  CUendenning  rejoined — If  you  don't  consider 
money  property,  I  don't  know  what  is."  (rlendamimg 
then  demanded  the  pkintiff^s  books,  which  he  refosed 
to  give  up :  and  he  also  refused  to  give  a  cheque  for 
the  balance  of  his  said  banking  account,  whidi  Glat^ 
dinning  demanded.  The  latter  then,  by  Lord  De  ^ 
authority,  discharged  the  plaintiff  from  his  lordship's  ^ 
service,  and  put  a  person  in  possession  of  the  farm* 
On  a  subsequent  investigation  of  the  accounts  ren- 

dered  by  the  pbdntiff  to  Lord  De  VIsU^  of  the  plain  ^ 

tiff's  receipts  and  disbursements  as  farming^lMuliff  to  1 
lordship,  it  appeared,  that,  on  the  29th  of  Sepiemberr 
1846,  there  was  a  balance  of  4A%L  19«.  4dl  in  fiivoarj 
of  hb  lordship ;  and,  by  a  supplemental  acoount 
dered  m'March^  1847,  it  appeared,  that,  on  the  iliii^^md 
of  Jannanfy  1847,  that  balance  had  increased  to  517 
28.  2(i.  in  his  lordship's  favour. 

The  sdd  balance  of  517/L  2s.  2d.  also  included  t^Hie 
s^d  cheque  received  of  Vines  ^  TamUn.    But,  h 
these  accounts,  the  plaintiff  had  not  taken  credit  iFiv 
the  salary  which  was  due  to  him  from  Lord  De  JOLm^ 
for  his  services,  from  Michaelmas^  1844,  and  whaci, 
according  to  the  defendant's  evidence,  amounted  to  si 
least  180/L,  at  the  end  of  1846. 

On  the  20th  of  February,  1847,  the  phuntiff  served 
the  banking  company  with  a  notice  in  writing,  ngoed 
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by  him,  deman^ng  payment  of  the  said  balance  of  1850* 

128/.  1*.  lOd,  and  giving  them  notice  that  interest  

would  be  churned  from  the  date  of  such  demand  until  Tasmtll 
the  time  of  payment.  Coopeb. 

On  the  22nd  of  February^  1847,  these  actions  were 
brought 

It  is  agreed  that  the  court  shall  be  at  liberty,  if  they 
shall  think  fit,  to  draw  such  inferences  from  the  above 
hciJAy  as  a  jury  would  have  been  justified  in  doing,  or 
to  send  back  the  case  to  be  amended  or  re-stated. 

The  question  for  the  opinion  of  the  court  is,  whether, 
upon  the  above  facts  and  pleadings,  the  plaintifi*  or  the 
defendant  is  entitled  to  the  verdict  on  the  issues  joined 
in  these  actions,  or  either  of  them. 

If  the  court  shall  be  of  opinion  that  the  plaintiff  is 
entitled  to  the  verdict  in  the  first  action,  then  the  ver- 
dict is  to  be  entered  for  the  plaintiff,  for  128/.  \s,  lOe/., 
debt,  and  damages  equal  to  the  interest  on  that  sum 
at  5/.  per  cent,  per  annum,  from  the  20th  of  February, 
1847,  till  judgment:  but,  if  the  court  shall  be  of  opinion 
that  the  defendant  is  entitled  to  a  verdict  in  that 
action,  then  it  is  to  be  entered  for  him  accordingly. 

If  the  court  shall  be  of  opinion  that  the  plaintiff 
is  entitled  to  the  verdict  in  the  second  action,  on 
either  count  or  breach,  then  the  verdict  is  to  be  en- 
tered for  the  plaintiff,  damages  405. :  but,  if  the  court 
shall  be  of  a  contrary  opinion,  then  the  verdict  is  to 
be  entered  for  the  defendant. 

J.  Brown,  for  the  plaintiff.  This  is  an  action  by  a  First  action, 
customer  against  his  bankers,  to  recover  the  balance 
of  a  banking  account.  It  is  admitted,  upon  the  face 
of  the  case,  that  there  is  a  balance;  but  the  answer 
attempted  to  be  set  up,  is,  that  that  balance  consists 
of  the  proceeds  of  a  cheque  which  was  the  property 
of  Lord  De  L'lsle^  and  was  paid  into  the  bank  by 
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*  I860.      the  plaintiff  as  the  agent  of  Lord  De  VIsU,  or  wib 
—      tortiously  obtained  by  the  plaintiff,  and  that  therefiwe 
Tamll     ^jjg  bankers  were  justified  in  withholding  it  from  him, 
CoopBB,     under  a  notice  from  Lord  De  VhU.    On  the  part  of 
the  plaintiff,  it  will  be  submitted,  that  the  balance 
which  is  now  claimed  is  not  composed  wholly  of  Lord 
De  VIsU^s  cheque ;  that  the  cheque  was  not  paid  in  as 
agent  and  on  account  of  Lord  De  Vlsle^  but  on  the  ^ 
plaintiff's  own  private  account;  that  the  defendants^ 
could  not  themselves  set  up  the  jw  ieriii,  nor,  b]^ 
improperly  disclosing  the  state  of  the  plaintiff^s  aooonn*^ 
to  a  stranger,  enable  such  stranger  to  interpose ; 
that  the  money  in  question  was  money  lent  by  tl^^ 
plaintiff  to  the  banking  company. 

The  facts  stated  on  the  face  of  the  case  shew  dearly 
that  the  balance  in  question  did  not  consist  wholly  of 
money  belonging  to  Lord  De  VIsle.    At  the  time  the 
cheque  for  180/.  4^.  id.  was  paid  in,  the  balance  in  t&e 
plaintiff's  favour  was  18Z.  85.  9d.    On  tbit  chsqae 
being  cashed,  therefore,  the  defendants  were  indebted 
to  the  plamtiff  in  the  sum  of  198/.  13«.  6c/.  The  cheques 
subsequently  drawn  were  not  paid  out  of  one  part  of 
that  balance  more  than  out  of  another,  [ilfatcfe,  J.  The 
18/.  8^.  9^.  stands  first  in  order  of  date.  Cresswett,  J.  It 
is  now  settled,  that  money  paid  in  by  a  customer  to  his 
banker,  is  money  lent  to  the  latter  2 'Pc?/^  v.  Ckgg{ay 
Money  paid  out  to  the  customer  pays  off  the  earlier 
debt ;  if  this  were  not  so,  the  earlier  debt  might  be 
barred  by  the  statute  of  limitations.]    Li  MiUs  v. 
Fowhes{b),  Tindal,  C.  J.,  says:  "In  Peters  v.  Awkr- 
8on{c)y  where  a  debt  was  due  from  the  defendant 
to  the  plaintiff*  on  a  covenant,  and  a  debt  on  simple 
contract,  and  the  defendant  delivered  goods  in  payment, 


(a)  16  M.  ^  W.  321.  (c)  5  Taunt.  596.,  1  Mtrtk. 

(b)  3  N.  a  455.  462.,  7  288. 
Scott,  444.  455. 
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without  appropriating  them  to  either  debt  in  particiilar,  i860. 

it  was  held  that  the  plaintiff  might  appropriate  them   

to  the  debt  for  which  he  had  the  worse  security.    In  Tawbll 
Basanquet  v.  Wray{d)y  it  was  held  that  a  creditor  Cooper. 
reoeiying  money  without  any  specific  appropriation 
by  the  debtor,  might  be  permitted,  in  a  court  of  law, 
to  ascribe  it  to  the  discharge  of  a  prior  and  purely 
equitable  debt,  and  sue  him  at  law  for  a  subsequent 
legal  debt    These  cases  shew  clearly  that  the  receiver 
has  a  right  to  appropriate,  if  the  payer  omit  to  do  so ; 
and  Simsan  y.  Ingham  (5)  shews  that  he  may  make  the 
appropriation  at  any  time  before  action.'*   It  will  be 
said  that  the  contract  under  which  the  defendants 
received  the  money  in  question,  was  a  contract  made 
by  them  with  the  plaintiff  as  agent  of  an  undisclosed 
principaL    The  facts,  however,  shew  that  this  was  the 
plaintiff's  private  banking  account,  quite  independent 
of  Lord  De  VlsUy  and  opened  before  the  plaintiff 
became  Lord  De  V Isle's  agent.    Lord  De  Vhle  could 
not  have  drawn  cheques  upon  this  fund,  mixed  up  as  it 
iiras  with  the  plaintiff's  own  moneys.    Sims  v.  Bond  (c) 
is  precisely  in  point ;  it  was  there  held,  that,  where  a 
person  lends  money  nominally  on  his  own  account, 
lut  really  on  account  of  another,  the  real  lender  cannot 
xecover  the  money,  unless  he  prove  distinctly  that 
the  loan  was  in  reality  intended  to  be  his,  and  was 
leceived  as  such:  and,  where        as  the  managing 
owner  of  a  vessel,  was  permitted  by  the  other  owners 
to  have  the  possession  of  two  warrants  or  orders  of 
The  East  India  Company^  to  pay  to  the  said  owners, 
or  bearer,  the  sums  of  money  therein  mentioned,  for 
freight,  and  A,  deposited  these  warrants  in  the  hands 


(fl)  6  Taunt.  597-,  2  Marsh.  (h)  2  B.  C.  65.,  3  D. 
519.  ^.  249. 

(c)  5B.S(Ad.  389. 
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and  which  the  plaintiff  had,  as  such  agent  and  bailiff  ad  1850. 
aforesaid,  before  the  accruing  of  any  of  the  causes  of  — 
action  in  the  introductory  part  of  the  plea  mentioned,  Tawkll 
to  wit,  on  the  20th  of  January^  1847,  paid  to  and  de-  Cooper. 
poeited  with  the  said  banking  company,  in  his  own 
name,  and  without  disclosing  to  the  said  company  that 
the  Said  baron  was  his  principal,  or  that  the  said  moneys 
were  the  proper  moneys  of  the  said  baron:  that  the 
«dd  cash  balances  were  the  proper  moneys  of  the  said 
baron,  and  that  the  plaintiff,  at  any  time,  had  not  any 
lien  upon  the  said  cash  balances  as  against  the  said 
baron,  nor  any  right  to  have  the  said  cash  balances,  or 
any  part  thereof^  paid  to  him,  the  plaintiff,  by  the  said 
banking  company,  except  as  such  agent  of  the  said 
baron  as  aforesaid,  and  by  the  permission  of  the  said 
baron:  that,  after  the  plaintiff  had  so  retained  and 
employed  the  said  banking  company  as  aforesaid,  and 
whilst  the  said  cash  balances  were  so  in  the  hands  of 
the  said  banking  company  as  aforesaid,  and  before  the 
said  drafts  or  orders,  or  either  of  them,  were  so  drawn, 
or  were  so  presented  for  payment,  as  in  the  declaration 
mentioned,  to  wit,  on  the  22nd  of  January^  1847,  the 
said  baron  gave  notice  to  the  said  banking  company  of 
all  the  premises  in  this  plea  mentioned,  and  then  directed 
and  required  the  said  ^banking  company  to  retain  in 
their  hands  the  ssdd  cash  balances  for  the  use  of  him 
the  sidd  baron,  and  not  to  pay  or  deliver  the  same,  or 
any  part  thereof,  to  the  plaintiff  or  his  order ;  to  which 
said  request  of  the  said  baron,  the  said  banking  com- 
pany then  assented, — of  all  which  premises  in  this  plea 
aforesaid,  the  plaintiff  afterwards,  and  before  he  drew 
the  said  drafts  or  orders  in  the  declaration  mentioned, 
or  either  of  them,  had  notice :  and  that  therefore  the 
said  banking  company,  at  the  several  times  when  &c. 
in  the  declaration  mentioned,  did  refuse  to  pay  the  said 
L  L  3 
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the  attorney  of  the  proposed  lender  beforo  fa 
by  the  plaintiff.  The  defendants  here  are, 
attempting  to  put  the  plaintiff  to  interplead  > 
De  Vlshy  which  they  cannot  be  allowed  to  d 
$on  V.  Kn(ADles{a)\  Jamet  v.  Pritchard.(Jbi)  ] 
y.  OgiHn/  (c\  it  was  held  that  an  insnnu 
could  not,  as  an  agent,  dispute  tiie  claim  o 
known  principal  for  the  amount  of  losses  n 
him,  on  the  ground  that  other  persons  were 
in  the  subject-matter  of  the  insurance,  i 
Bimie  (d)  is  to  the  same  effect. 

If  the  defendants  had  intended  to  rely  on  1 
the  cheque  having  been  obtained  by  fraud,  1 
a  matter  in  confession  and  avoidance,  it  ougl 
been  specially  pleaded. 

Couchf  for  the  defendants.    The  cheque  ii 
was  paid  in  to  the  bankers'  by  the  plaintiffj 
for,  and  to  be  cashed  for  the  use  of.  Lord 
[^Cresswett,  J.    And  the  cash  to  be  held  at  t 
of  Lord  De  L^Islef]    As  agent  for  an 
principal,  who,  when  he  disclosed  himself, 
a  right  to  draw  the  money  out.  [^MauU 
you  will  contend  that  the  plaintiff  was 
breach  of  duty  to  Lord  De  L'Isle  in 
a  separate  account  in  his  name?]  The 
no  breach  of  duty,  if  the  plaintiff  onl 
this  particular  cheque  for  Lord  De  VI 
l^Maule,  J.    We  all  think  there  was  a 
of  original  contract  between  Lord  De 
banking  company,  —  which  there  wov 
argument  were  tenable.    You  must,  if 
some  circumstances  aliunde  to  excuse  1 

(a)  BMadd.  47.  (d)  71 
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of    ±iMe  cheques.]    The  authority  of  the  plamtiff  to  1850. 
lecei^e  money  on  Lord  De  L^Isle^s  account  ceased  on 
iho    X  1th  January,  1847^  when  he  was  informed  that 
ha  was  no  longer  to  deal  with  his  lordship's  property, 
hat;  to  confine  his  services  to  the  performance  of  the 
ordinary  duties  of  a  farming-bailiff.    After  his  autho- 
rity was  BO  determined,  he  improperly  received  this 
*^eque  from  Vines  &  Tomlin.     [Maule,  J.    Were  not 
^^nes  &  Tomlin  justified  in  treating  the  plaintiff  as  a 
pci^n  authorised  to  receive  the  money  ?   Does  Lord 
Vhle  adopt  it  as  a  payment  ?]    He  is  not  bound 
^   €3o  so.    [ikfattfe,  J.    Does  he?]    No.    \Maule,  J. 
Then,  how  can  the  cheque,  or  its  proceeds,  be  his?] 
H^^^ing  got  possession  of  it  by  means  of  an  imposition, 
for,  the  court  may  infer  that  he  obtained  it  by  a 
*^it  assertion  that  his  agency  continued,  —  the  plaintiff 
^vild  acquire  no  title  to  the  cheque:    Madden  v. 
^^^nipster  (a) ;  Hardman  v.  Willcocks.  (b) 

There  was  no  necessity  to  plead  the  fraud;  for,  if 
the  cheque  was  obtained  by  fraud,  Lord  De  VIsle  had 
*  xight  to  interpose  and  say  that  the  proceeds  were 
^oney  had  and  received  by  the  banking  company  to 
tis  use.  J.    Suppose  Lord  De  VIsle  had  not 

^terposed,  but  the  other  facts  could  be  established, — 
^uld  the  company  have  set  up  this  defence  ?]  Until 
Bome  claim  was  made,  they  could  not.    \_31auley  J* 
I^oes  their  right  arise  upon  notice  from  Lord  De  L'lsle  f] 
Yes.    [Jkfcwfe,  J.    Then,  up  to  the  time  of  notice,  the 
plaintiff  would  have  a  good  right  of  action?]  The 
iiotice  would  relate  bacL    [Alaule,  J.    Suppose  Lord 
Vlsle  had  interposed  during  the  trial,  —  would  you 
B*y  that  his  claim  would  afford  the  bankers  any  defence 
upoD  non  assumpsit  or  nil  debet  ?]    A  fact  occurring 
since  the  commencement  of  the  action  could  not  be 


(a)  I  Catnpb.  12.  (6)  9  Singh.  382,  a. 
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^  -^^m  a  general  account5  embracing  as  well  the  plain-  1850. 

own  moneys,  as  moneys  received  by  him  in  his   

» j>a-city  of  agent  for  Lord  De  VTsle,  and  purporting  to  Tamell 
be    aji  account  between  the  plaintiff  and  the  bankers  Coopbb, 
only •    As  between  these  parties,  it  seems  to  me  that 
the    cheque  was  the  property  of  the  plaintiff.    But,  at 
oil  events,  after  it  was  turned  into  money,  the  bankers 
vere  indebted  to  him  as  for  money  had  and  received  to 
^  use,  or  money  lent,  and  became  liable  to  account 
to  liim  for  it  whenever  he  chose  to  call  for  it.    It  was 
perfectly  competent  to  Lord  De  IJIsle  to  allow  his  agent 
to  receive  money  on  his  account,  and  to  deal  with  it  as  if 
It  were  his  own ;  and  the  evidence  shews  that  that  was 
the  state  of  things  before  the  plaintiff  was  told  that  his 
'^uttority  to  interfere  with  Lord  De  V Islets  property 
put  an  end  to,  and  that  he  was  to  confine  himself 
future  to  giving  orders  to  the  men.    It  appears  that 
had  before  this,  being  duly  authorised  so  to  do,  sold 
®Qine  corn  to  ^^nes  Sf  Tomlin.     He  might  very  well 
^^Ppose,  notwithstanding  his  authority  as  agent  was  to 
®^»ne  extent  recalled,  that  that  did  not  prevent  him 
^^xii  completing  transactions  which  he  had  already 
^ommenccj     Lord  De  L* Islets  account.  But,  assuming 
that  the  plaintiff  had  no  authority  to  receive  this 
^liequc,  and  that  he  received  it  under  a  tacit  assertion 
^^at  he  had  authority ;  still,  having  got  the  cheque  and 
S^'eu  it  to  his  bankers,  it  seems  to  me  that  it  was  not 
^^napetent  to  the  bankers  to  say  that  they  did  not 
^^eive  the  money  on  his  account,  because  he  obtained 
^lie  cheque  in  a  wrongful  manner.    The  result  of  the 
in  my  view,  is,  that  the  money  in  question  was, 
*t  the  time  it  reached  their  hands,  money  lent  by  the 
pontiff  to  the  banking  company,  or  money  had  and 
received  by  them  to  his  use :  and  it  would  have  con- 
tinued so,  if  Lord  De  L'Tsle  had  not  interfered.  At  the 
otmost,  Lord  De  L^lsle*Q  rights  accrued  only  after  the 

M  M  3 


and  that  the  oircumstance  that  the  receipt  of  the  chcc 
by  the  plaintiff  might  have  been  blameable,  does  ] 
afford  any  answer  to  this  action.  The  transaction  ^ 
regular  and  lawful  so  far  as  the  plaintiff  and  the  bank 
were  concerned :  it  was  a  simple  transaction  of  los 
and  -consequently  I  think  the  plaintiff  is  entitled 
recover  in  the  first  action. 

As  to  the  second  action,  I  am  of  opinion  that  i 
plaintiff  must  have  a  verdict  for  AOs.  upon  the  Sx 
count,  and  that  the  defendant  is  entitled  to  a  veidl 
on  the  second  count. 

Cresswell,  J.  I  am  of  the  same  opinion.  H 
account  purported  to  be  an  account  between  the  plu 
tiff  and  the  banking  company  only:  there  is  no  pi 
tcnce  for  saying  that  Lord  De  L'lsk  had  anything  to 
with  it.  It  is  said  that  the  cheque  of  Vines  &  Tom 
was  received  by  the  plaintiff  in  defiance  of  an  ore 
from  Lord  De  VIsle  not  to  receive  it.  Assume  thai 
was :  if  the  plaintiff  had  himself  received  the  cash 
that  cheque,  and  had  paid  the  money  in  to  his  acooi 
with  the  banking  company,  they  clearly  would  hi 
been  responsible  to  him  for  it :  and  I  cannot  see  tl 
it  makes  the  slightest  difference,  that,  instead  of  doi 
80,  he  handed  the  cheque  to  the  bankers  to  get  cash 
they  havinc;  no  notice  at  the  time  they  obtuned  1 
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HL^hU  was  dissatisfied  with  the  state  of  the  account  1850. 
•'een  himself  and  the  plaintiff,  and  that  Mr.  Glen-  — — 
fwjr,  at  his  request,  intimated  to  the  plaintiff  that  Tabsell 
vas  to  deal  no  more  with  his  lordship's  property.  Coophr. 
&y  be  very  questionable  whether  the  plaintiff  might 
»irl7  have  understood  that  as  prohibiting  him  from 
Lng  any  more  sales,  but  not  from  getting  in  money 
persons  to  whom  he  had  already  sold  com^ — 
^ially  aa  he  does  not  seem  to  have  been  asked  to 
^  an  account  of  the  sales  which  he  had  already 
The  case  of  Hardman  v.  Willcocks  (a)  differs 
^tially  from  this  case.    There,  the  plaintiff  had  ob- 
^  possession  of  the  goods  by  a  fraud  between  him 
tJie  insolvent,  and  therefore  could  be  in  no  better 
^tion  than  the  insolvent  himself:  the  goods  not 
g  in  reality  the  plaintiff's  goods,  the  rights  of  the 
JTiees  intervening,  the  defendant  was  not  bound  to 
tint  to  him  for  the  proceeds  of  the  sale. 

^ILLIAHS,  J.  I  am  of  the  same  opinion*  If  we 
%  to  decide  otherwise,  I  tlunk  we  should  be  pro- 
^ting  a  doctrine  that  would  be  found  very  injurious 
Bnkers. 

.8  to  the  second  action,  I  think  the  second  count 
•  not  disclose  a  cause  of  action.  But  all  difficulty 
3  that  is  removed  by  Mr.  BrowrC&  concession  that  a 
Lict  may  be  entered  for  the  defendant  as  to  that 
□t 

Judgment  accordingly, 
(a)  QBingh^Smia). 
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HiTCHiNS  V.  The  Kilkenny  and  Great  SouTHE^a^ 
AND  Western  Railway  Company. 


By  the  65th    T\EBT.    The  first  count  of  the  declaration  statecJ, 

section  of  the  ^Ymt,  before  and  at  the  time  of  the  passing  and 
companies 

clauses  con*  coming  into  operation  of  TTie  Kilkenny  and  Grea^ 
solidation       Southern  and  Western  Railway  act,  1846(a),  and 

9^cJ.  ^^^^  commencing  of  this  suit,  to  wit,  on  the  7tl:a. 
c.  i6,  —  it  is  of  August^  1846,  there  was  due  to  the  plaintiff  a  hu]^^ 
^The  m  Jne**  sum,  to  wit,  3000/.,  for  costs  and  expenses  by  the  plaiiaL — 
raised  hy  the  tiff,  before  the  passing  of  the  said  act,  incurred 
company,  obtaining  the  said  act,  and  for  expenses  incident  theretc^^ 
subsCTiptions  ^riQQ  and  value  of  work  before  tt 

of  the  share-  passing  of  the  said  act  done,  and  materials  for  the  sam. 
Uwn^or  ^^^^  provided,  by  the  plaintiff,  and  for  money  by  the  plairm — 
otherwise,  before  the  passing  of  the  said  act  paid,  laid  out,  am 

shall  be  ap-    expended  in  and  about  obtaining  the  said  act,  and  m.r» 
fn^paVi^g^h'e        about  divers  other  matters,  things,  and  expenses 
costs  and       necessarily  incident  thereto:  that,  after  the  passing aad 
expenses  m-    coming  into  operation  of  the  said  act,  to  wit,  on  the 
obtaining  the  1^*'^^  August y  1846,  the  defendants  had  notice  of  the 
special  act,     premises,  and  that  the  said  sum  was  so  as  aforesdd  due 
penses^n-"  plaintiff  for  costs  and  expenses  incurred  in  ob- 

cident  taining  the  said  act,  and  for  expenses  incident  thereto: 

thereto,  and,   ^^^^  afterwards,  to  wit,  on  the  day  and  year  last  men- 
secondly  in 

carrying' the  tioned,  and  on  divers  other  days  and  times  between  that 
purposes  of  (]ay  and  the  commencement  of  this  suit,  they,  the 
execution"^—  defendants,  being  "  The  Kilkenny  and  Great  Southern 
Held,  that  and  Western  Railway  Company^^  in  the  said  act  naen- 
the  expenses 

of  obtaining  (^j  9  &  10  net.  c.  ccclx. 

the  special 
act  were 

recoyerabte  against  the  company  in  an  action  of  debt. 
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tioned,  by  virtue  of  the  said  act,  and  of  the  powers  1850. 

and  proyisions  therein  contained  in  that  behalf,  nused   

aod  received  divers  sums  of  money,  amounting  in  the  ^'^^"^'^^ 
Tirhole  to  a  large  sum,  to  wit,  20,000/.,  being  more  than  The 
stiflficient  to  pay  and  satisfy  all  the  costs  and  expenses  ^^'^'Kenny 
iaouzred  in  obtaining  the  said  act,  and  all  expenses 
inoident  thereto, — and  of  which  said  sums  so  raised 
Mad    received  by  the  defendants  as  aforesaid  they  the 
defendants,  at  the  time  of  the  making  of  the  request  by 
•be    plaintiff  hereinafter  next  mentioned,  had  in  their 
**xic3g  a  large  sum,  to  wit,  5000Z,,  out  of  which  the 
Pendants  could  and  might  and  ought  to  have  paid  and 
^"^isfied  the  plaintiff  the  said  sum  so  due  to  him  as 
^^x-^isaid,  to  wit,  the  said  sum  of  3000/. :  that  thereupon 
'  l>ec5ame  and  was  the  duty  of  the  defendants,  out  of  the 
sums  of  money  so  raised  and  received  by  them  as 
^^^€^said,  to  pay  to  the  plaintiff  the  said  sum  so  due  to 
as  aforesaid,  and  the  defendants,  after  the  said 
^^^a  of  money  had  been  by  the  defendants  so  raised 
■"^^    received  as  aforesaid,  to  wit,  on  the  1st  of  •Tw/y, 
IS^*^^  were  requested  by  the  plaintiff  to  pay  him  the 
sum  so  due  to  him  as  aforesaid:    Yet  that  the 
^^^^''^ndants  did  not  then  apply,  nor  had  they  ever  in  any 
^^^•^xiner  whatsoever  applied,  the  said  sums  of  money  so 
them  raised  and  received  as  aforesaid,  or  any  part 
^^etcof,  in  or  towards  paying  or  discharging  the  said 
^Um  so  due  to  the  plaintiff  as  aforesaid ;  and  that 
thereby,  and  by  reason  of  the  non-payment  of  the  said 
sum,  an  action  had  accrued,  &c. 

To  this  count  the  defendants  demurred  specially.  Special  de- 
assigning  for  causes, — that  the  said  first  count  discloses 
no  ground  or  cause  of  action  upon  which  the  defendants 
are  liable  to  be  sued,  inasmuch  as  there  is  no  statute 
which  casts  any  duty  or  liability  upon  them,  as  a  com- 
pany, and  in  a  corporate  capacity,  to  pay  the  moneys 
sought  to  be  recovered  by  the  first  count,  out  of  the  first 
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moneys  coming  to  their  hands,  as  allied  in  the 
count ;  —  that  it  appears  by  the  said  first  count,  th^ 
no  legal  claim  existed  against  any  person  before  t^^^^ 
passing  of  the  said  act  in  the  first  count  of  the 
claration  mentioned,  in  respect  of  the  claims  and  cao^e» 
of  action  in  that  count  mentioned,  inasmuch  as  it  does 
not  appear  in  and  by  the  first  count  that  the  said  wori^ 
and  labour  therein  mentioned  was  done  or  bestowed^  <^:vr 
the  said  money  paid,  by  or  in  consequence  of  any  requen^ 
from  any  one,  or  in  any  wise  on  the  contract  of  iik^^ 
defendants,  and  the  said  act  of  parliament  does  not 
the  plaintiff  any  claim  against  the  defendants  whiish  i 
plaintiff  had  not  before  against  some  indiyidual; — i 
the  said  first  count  discloses  no  privity  of  oontraot  1 
tween  the  plaintiff  and  the  said  company,  and  it  is  : 
shewn  therein  that  the  debts  therein  mentioned  we 
contracted  at  the  request  of  the  defendants;— that^  i 
the  said  first  count  is  based  upon  any  statute, 
statute  should  have  been  followed,  and  the  specifi 
remedy  therein  provided  should  have  been  adopted;  — 
that  the  said  first  count  discloses  (if  any  cause  of « 
whatever)  a  common  law  duty,  and  a  breach  of  it,  i 
which  an  action  on  the  case  ought  to  have 
brought ;  —  that  the  said  first  count  should  have 
that  the  works  therein  mentioned,  and  the 
therein  stated  to  have  been  paid  by  the  plaintiff  for  1 
said  company,  were  done  and  performed  and  paid  c 
spectively  at  the  request  of  the  said  company ;— and 
if  the  plaintiff  complains  of  a  misapplication  of  ^  ftp 
funds  of  the  company,  such  complaint  is  propeil; 
ground  for  an  action  on  the  case,  and  not  for  an  acfcS 
of  debt. 

The  plaintiff  joined  in  demurrer. 


Pearsouy  in  support  of  the  demurrer.  The  first  oofluz^ 
is  clearly  bad.   It  does  not  allege  that  any  money 
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le  to  the  pluntiff  upon  any  contract  before  the  passing  1850. 

the  act:  every  word  contained  in  the  declaration 
%y  "be  perfectly  true,  and  yet  the  plaintiff  may  have 


HiTOHINB 


cause  of  action  against  the  company.    The  money 


led  may  be  due  from  somebody  other  than  the  Kilkenny 
mpany.<  Reliance  will  be  placed,  on  the  part  of  the  ^^^^^^  ®* 
lix&tiff,  upon  the  65th  section  of  the  companies  clauses 
aaolidation  act,  1845,-8  &  9  Vtct  c.  16,  —  which 
^TTxdes  "  that  all  the  money  raised  by  the  company, 
^et;lier  by  subscriptions  of  the  shareholders,  or  by 
JQ»  or  otherwise,  shall  be  applied,  firstly,  in  paying 
^  costs  and  expenses  incurred  in  obtaining  the  special 
^  oad  all  expenses  incident  thereto,  and,  secondly,  in 
trying  the  purposes  of  the  company  into  execution." 
"^lie  plaintiff  complains  of  any  misapplication  of  the 
3.cie  collected  by  the  company,  the  proper  remedy 
^uld  have  been  by  an  action  upon  the  case :  Cane  v. 
^ajman  (a) ;  Wilkes  v.  Tlie  Hungerford  Market  Com'- 
»y  (i) ;  WelU  V.  Iggulden  (c) ;  Moore  v.  TTie  Metro- 
fi^cn  Sewage  Manure  Company,  (d)  [^Williams,  J. 
o  w  do  you  distinguish  Carden  v.  T%e  General  Ceme- 
Company  (e)  from  the  present  case  ?]  There,  the 
lestion  arose,  not  on  demurrer  to  the  declaration,  but 
"^lie  plea :  and  it  arose  under  a  statute  which  con- 
m«I  no  clause  similar  to  the  142nd  section  of  the  act 
under  consideration,  which  enacts,  that,  "in  all 
sea  where  any  damages,  costs,  or  expenses,  are  by 
or  the  special  act,  or  any  act  incorporated  there- 
^^^9  directed  to  be  paid,  and  the  method  of  ascertain- 
S  the  amount  or  enforcing  the  payment  thereof  is  not 
^^ided  for,  such  amount,  in  case  of  dispute,  shall  be 


5  Ad.Sf  E.  647.,  1  N.  (d)  3  Exch.  333.,  18  Law 
104.  tAwim.,  N.  S.,  Ejpch.  164. 

2  N.  C.  281.,  8  Scott,       (e)  5  N.  C.  253.,  7  Scott, 
97. 


^Cc)  SB.^C.  186.,  5  2>.  4^ 
13. 
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1 850.      ascertained  and  determined  by  two  justices ;  and,  if  t^^ 
■  amount  so  ascertained  be  not  paid  by  the  company, 

HiTCHiNg    other  party  liable  to  pay  the  same,  within  seven 

The       ^ter  demand,  the  amount  may  be  recovered  by  dist^r*^ 
Kilkenny    of  the  goods  of  the  company  or  other  party  liable 
aforesaid:  and  the  justices  by  whom  the  same  nball 
have  been  ordered  to  be  paid,  or  either  of  them,  oo 
application,  shall  issue  their  or  his  warrant  accordinglj." 
The  plaintiff's  remedy  was  under  that  clause :  Critp  t. 
Bunlury.  {a) 


Unthanky  contrh.  This  is  not  a  case  in  which  the 
justices  have  any  jurisdiction.  The  act  contempktes 
several  things,  amongst  others,  the  ascertdnment  of  the 
amount  of  the  expenses,  and  that  moneys  have  come  to 
the  hands  of  the  company, — which  could  not  be  mquired 
into  by  justices.  The  I42nd  section,  therefore,  has  no 
application  to  a  debt  in  respect  of  services  rendered  in 
relation  to  the  formation  of  the  company.  The  general 
point  is  settled  by  Tilson  v.  The  Warwick  Chu-JJgU 
Company  (i)  and  Garden  v.  The  General  Cemetery  Cm- 
pany.  (c)  In  the  former,  an  act  of  parliament  for  in- 
corporating a  gas-light  company  enacted  that  all  the 
costs  of  obtaining  the  act  should  be  psud  and  discharged 
out  of  the  moneys  subscribed,  in  preference  to  all  other 
payments ;  and  it  was  held,  that  the  attorneys  who 
obtained  the  act  might  maintain  an  action  of  debt, 
founded  upon  the  statute,  for  their  costs.  And  in  the 
latter,  by  the  act  incorporating  the  company,  they  were 
to  apply  the  first  moneys  received  under  the  act  in  dis- 
charge of  expenses  incurred  in  obtaining  the  act;  and 
it  was  held,  that  the  plaintiff,  though  a  member  of  the 

(a)  8  Bingh.  394.,  1  M.  6^        (6)  4      <^  C.  962.,  1  B.^ 
Scott,  646.  And  see  The  King     E.  376. 
V.  The  Tmateesofthe  Milden-        (c)  5  N.  C.  253.  7  Sntt, 
haU  Savings  Bank,  6  Ad,  ^  E.  97. 
952. 
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omponj,  might  sue  them  (in  indebitatus  assumpsit) 
or  his  time  and  trouble,  and  money  expended,  in  ob- 
uning  the  act.  The  judgment  of  the  court  in  the 
itter  case  is  quite  decisive. 

Maule,  J.  We  all  think  it  is  impossible  to  dis- 
Inguish  this  case  from  Tilson  v.  The  Warwick  Gas-Light 
lompany^  and  Garden  v.  Tlie  General  Cemetery  Company. 


1850. 

HlTOHINS 

The 

KlLK£NN7 

Railway  Co. 


Judgment  for  the  plaintiff. 


fATES  and  Others,  Assignees  of  Samuel  Seal, 
a  Bankrupt,  v.  Hoppe. 

Feb.  iS.  ' 

^SSUMPSIT  for  money  had  and  received  by  the  Where 

defendant  to  the  use  of  the  plaintiffs  as  assignees 
>f  Samuel  Seal,  after  the  bankruptcy  of  Seal.  to  B.,  to  be 

The  defendant  pleaded,  except  as  to  3/.  55.  5(/.,  non  applied  by 
issumpsit,  and  as  to  that  sum,  payment  into  court.        pursuan^t  to 

The  plaintiffs  joined  issue  on  the  first  plea,  and  as  to  a  binding 

he  2L  5s.  6rf.,  accepted  it  in  satisfaction  pro  tanto.        contract  be- 
_  ."ii/.^  T         in      tween  the 

The  cause  was  tned  before  Cresswell,  J.,  at  the  first  parties,  A. 

itting  in  London  in  Michaelmas  Term  last.    It  ap-  cannot  revoke 

reared  that  the  action  was  brought  to  recover  a  sum  of 

lOOLf  which  was  handed  by  the  bankrupt,  a  few  days     a,,  the 

:)efore  the  issuing  of  Si,Jiat  against  him,  to  the  defendant,  ^^^^^^  of  an 

accommoda- 
tion bill,  a 

Tew  days  before  its  maturity,  handed  over  money  to  A,  the  acceptor,  for  the 
purpose  of  meeting  the  bill.  A  fiat  having  been  issued  against  A,  between 
day  of  such  deposit  an(!  the  maturity  and  payment  of  the  bill :  —  Held,  that, 
the  money  having  been  handed  over  to  B.  in  pursuance  of  a  binding  contract, 
ipon  a  good  consideration,  viz,  an  implied  contract  of  indemnity,  the  bank« 
uptcy  of  B.  was  no  revocation  of  A,'s  authority  to  apply  the  money  in  satisfac- 
tion of  the  bill ;  and  consequently  that  B.'s  assignees  could  not  recover  it  back 
from  him  in  an  action  for  money  bad  and  received  to  their  use. 


;S  HILARY  VACATION, 

1850.      for  the  purpose  of  enabling  the  latter  to  take  up  a  hilCf  ^ 
—      for  196Z.  14«,  7i,  which  he  had  accepted  for  the 
YATBg      rupt's  accommodation.     The  examination  of  the  de 
HoppE.     fendant  before  the  commissioner,  which  was  put  ir^ 
shewed  that  the  bankrupt  had  brought  the  200/. 
him  in  bank-notes  on  the  15th  or  16th  of  March,  18^^^^ 
and  that  the  defendant  paid  the  bill  when  presented..^  ^ 
its  maturity  on  the  23rd  of  the  same  month,  with  "^^be 
same  notes  which  had  been  handed  to  him  by  ^itJie 
bankrupt 

The  ^at  against  Seal  was  issued  on  the  2l8t  of 
March, 

The  learned  judge  left  it  to  the  jury  to  say,— first, 
whether  the  payment  by  the  bankrupt  to  the  defend&xit 
was  a  voluntary  payment, — secondly,  whether  it  was 
made  in  contemplation  of  bankruptcy, — thirdly,  wlme- 
ther  it  was  intended  as  a  payment,  or  whether  iJie 
money  was  delivered  to  the  defendant  merely  as  « 
stakeholder,  to  hand  it  over  to  the  person  who  mif^ 
be  entitled  to  receive  it  as  holder  of  the  bilL 

The  jury  found, — first,  that  the  payment  was  Tolufl- 
tary,  —  secondly,  that  it  was  not  made  in  contemplation 
of  bankruptcy, — thirdly,  that  the  money  was  delive*^ 
to  the  defendant  for  the  purpose  of  being  kept  by  b*°^ 
until  the  bill  arrived  at  maturity,  and  of  being  tl»^ 
paid  over  to  the  person  who  might  present  the  bill 

The  learned  judge  thereupon  directed  a  venKct  to  ^ 
entered  for  the  plaintiffs,  reserving  leave  to  the 
fendant  to  move  to  set  it  aside,  and  enter  a  verdict  ^ 
him,  if  the  court  should  be  of  opinion  that  the  ab(^ 
state  of  facts,  and  the  finding  of  the  jury  thereon, 
titled  him  to  do  so. 

Bylesy  Seijt.,  in  the  same  term,  obtained  a  rule  i 
accordingly. 


H.  Mills  now  shewed  cause.    The  authority  of 
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sfendant  to  apply  this  money  in  satisfaction  of  the  1850. 

U,  was  revoked  by  the  intervening  bankruptcy  of  the   

■awer,  and  the  money  became  from  that  moment  the  Yatbs 
■operty  of  the  assignees.  Where  money  is  placed  in  Hop'pe. 
le  hands  of  an  agent  for  the  purpose  of  being  paid 
rer,  it  remains  until  it  is  paid  over  the  property  of  the 
^poeitor^  and  the  authority  of  the  agent  is  revocable 
any  time;  and  the  acceptor  of  an  accommodation 
11  has  no  greater  authority  in  this  respect  than  an 
dinary  agent:  Williams  v.  Everett  (a);  Wedlahe  v. 
TurUy  (i);  Toovey  v.  Milne  (c);  Simpson  v.  Sikes  (d); 
Toare  v.  Barthrap  (e).  It  was  contended^  on  moving 
•r  this  rule,  that  the  money  in  question  was  paid  pur- 
lant  to  a  contract  between  the  bankrupt  and  the  de- 
ndant,  to  apply  it  to  the  purpose  for  which  it  was 
ft  with  the  defendant,  and  therefore  that  the  payment 
as  irrevocable,  inasmuch  as  it  was  made  pursuant  to  an 
ithority  which  was  coupled  with  an  interest.  There 
ae  no  evidence  of  any  such  contract,  and  no  principle 
r  law  to  warrant  that  position.  What  is  the  contract 
hich  the  drawer  of  an  accommodation  bill  enters 
ito  with  the  acceptor  ?  It  is  an  open  contract  of 
idemnity :  Reynolds  v.  Doyle  (y) :  and  see  the  pre- 
sents in  2  Chitty  on  Pleading,  7th  edit.,  p.  232, 
^earson  on  Pleading,  134.  To  give  a  man  an  autho- 
ty  coupled  with  an  interest,  there  must  be  a  good 
)n8ideration  existing  at  the  time:  Walsh  v,  Whit- 
mib  {h) ;  Gaussen  v.  Morton  (i) ;  Smart  v.  Sandars  (k). 
'he  only  exception,  if  it  be  one,  is,  where  the  authority 
18  been  assented  to  by  all  parties.  In  Walker  v. 
\ostron  (Z),  the  plaintiff  sold  goods  to       taking  his 

a)  14  East,  582.  (A)  2  Esp.  N.  P.  C.  565. 

6)  1  C.  4-  J,  83.  (f)  lOB.     C.  731,  5  3f.<^ 

(c)  ZB.Sp  Aid,  683.  JR.  6lS. 

\d)  6M.S^  Selw.  295.  (k)  AnU,  Vol.  V.  p.  895. 

(«)  1  B.SfC.5.,2D,S!R.25.  (Z)  9  M.  S;  W.  411. 
{9)  IM.SfO.  753,  2  ScoU, 
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1850.      acceptances  for  the  price,  and  sent  them  to  the  de^£ 

  fendant  as  jB.'s  agent,  who  consigned  them  to  hrj 

Yates      partners  abroad  for  sale.    While  the  acceptances  werr^ 
HoppE.     running,  the  plaintiff,  doubting  jB.'s  solvency,  require^^^^ 
further  security ;  whereupon  it  was  agreed  between  thf^ 
plaintiff,  and  i?.,  and  the  defendant,  that  B.  should  writ^^^ 
and  deliver  to  the  defendant  a  letter  authorising  hi^^^ 
out  of  any  remittances  he  might  receivo  against  to^  ^ 
net  proceeds  of  the  above  consignments,  to  pay  ^  ^ 
acceptances  as  they  became  due,  if  not  honoured 
him,  jB.,  previously  to  the  receipt  of  such  net  proce^^^ 
The  letter  was  accordingly  delivered  to  the  defends^fl^ 
and  he  assented  to  the  terms  of  it.    Before  the  ^iziilb 
were  due,  B.  became  bankrupt,  and  the  defend, 
having  received  the  net  proceeds  of  the  goods,  ref«j«sed 
to  pay  any  part  thereof  to  the  plaintiff,  but  handed 
them  over  to  £.'s  assignees.    It  was  held,  that  the 
plaintiff  was  entitled  to  recover  the  amount  oF  the 
acceptances  from  the  defendant,  in  an  action  for  monej 
had  and  received ;  this  being  an  appropriation  irrevo- 
cable except  by  the  consent  of  all  parties,  for  whicB  tie 
existing  debt,  altliough  not  then  payable,  was  a  g'ood 
consideration.    Here,  however,  there  was  no  consider 
ation:  there  was  no  debt  due  from  the  bankrupt 
the  defendant  during  the  currency  of  the  bill,  Int^  * 
mere  possibility  of  contingent  damage.  [^fVtHiams, 
After  depositing  the  money  with  the  defendant,  ^^^^ 
Seal  any  longer  under  any  duty  to  indemnify  the 
fendant  ?]    If  the  view  of  the  contract  presented 
the  plaintiffs  be  correct,  clearly  not.     [  Williamsy  ' 
What  plea  would  you  plead,  to  a  declaration  agwn^^^ 
him  for  not  indemnifying  ?]    A  special  plea  setting  oi^^ 
all  the  circumstances.     [^TaJfourd,  J.     You  say  h^^ 
could  not  plead  that  he  had  indemnified  the  acceptor? 
Precisely  so.    The  jury  have  found  as  a  fact  that  ther 
bankrupt  had  no  intention  that  the  defendant  should 
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y  other  interest  in  the  money  than  that  of  an  ordi- 
ry  stakeholder.  [Maule,  J.  It  is  quite  clear  that 
2  payment  was  not  meant  as  a  payment  out  and  out 
der  all  circumstances;  for  instance,  the  defendant 
luld  have  had  no  right  to  retain  the  money,  if  he  was 
wer  called  upon  to  pay  the  bill  at  all.  The  money 
8  to  be  paid  oyer  on  the  bill  being  presented.  The 
estion  is,  whether  this  appropriation  of  the  money  was 
x>cable.]  The  mere  coincidence  of  authority  and 
erest  will  not  make  that  irrevocable  which  would 
lerwise  have  been  revocable.  Humphries  v.  Wil- 
i(a)  is  substantially  this  case:  there.  A.,  shortly 
fore  his  bankruptcy,  on  being  applied  to  by  B.,  to 
lom  he  owed  47Z.,  to  pay  the  debt,  gave  him  a  bill  of 
^change  to  get  it  discounted,  to  pay  his  own  debt,  and 
ty  over  the  surplus :  before  the  bill  was  discounted, 
•  became  bankrupt ;  and  it  was  held  that  B.  could 

retain  the  bill  against  the  assignees.  So,  in  Bticha- 
«  V.  Findlay  (i),  A.  &  Co.,  merchants  at  Liverpool y 
^tted  a  bill  to  ^.  &  Co.  in  London,  with  directions 
"^t  it  discoimted,  and  apply  the  proceeds  in  a  par- 
lar  way.  B,  &  Co.  did  not  get  the  bill  discounted, 
""eceived  the  money  when  it  became  due.  Before 

t:ime,  A.  &  Co.  had  stopped  payment,  and  de- 
have  the  bill  returned  to  them.  A  commission 
•^Iruptcy  having  been  issued  against  them  before 
■^oney  was  received  on  the  bill  by  B,  &  Co., — ^it 
t^^ld,  that  the  latter  were  liable  to  be  sued  for  the 
•-"irit  by  the  assignees  o{  A.  &  Co.,  as  money  re- 
to  their  use ;  and  that  B,  &  Co.  could  not  set 
^  debt  due  to  them  from  A.  &  Co.  Here,  the 
Aidant  was  merely  an  agent  to  pay  the  bill :  Beat/ 
^ackwood  (c).    Guthrie  v.  Crossley  (d)  differs  from 

present  case  in  some  of  its  circumstances :  there. 


P)  2  Stark,  iV.  P.  C.  566. 
fi)9B.^a  738,4  ilT.  ^  R.  693. 


(c)  7  Ad.  ^  E.  917. 
{d)2C.^  P.  301. 


1850. 

Yates 
r. 

HOPPE. 
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1860.      there  was  no  intervening  bankruptcy;  and  the  cs;;^ 
went  off  on  the  ground  of  fraudulent  preference :  ^ 
V.        money  was  not  sent  for  the  specific  purpose  of  mee^^^ 

HoppE.     tjjg  ijjiig  ^hich  the  defendant  had  accepted  for  th&  ^ 
commodation  of  the  bankrupt,  but  generally  "  to  \je]p 
him  over  his  payments."    That  case  was  followed  byg 
case  of  Abbott  v.  Lmarencey  cited  in  Abbott  v.  I^m- 
fret  (a),  which  also  went  off  on  the  ground  of  frauduleor 
preference.    The  payment  here  was  voluntary  and 
without  consideration:  there  was  no  subsisting  debt ; 
and,  if  there  had  been,  the  defendant  could  not  aTiil 
himself  of  mutual  credit  as  a  defence  under  non 
assumpsit :  Wood  v.  Smith  (b) ;  Pearson  on  Pleading, 
393.    [Mauley  J.    That  surely  cannot  be  so.] 

ByleSy  Serjt.,  in  support  of  the  rule.    The  jury 
having  disposed  of  the  question  of  fraudulent  prefer- 
ence, it  is  now  sought  to  get  rid  of  the  effect  of  their 
finding,  by  saying  that  the  payment  by  the  bankrupt 
to  the  defendant  was  revocable.    It  is  submitted,  how- 
ever, that  that  argument  cannot  be  sustained,— first, 
because  the  payment  was  made  in  pursuance  of  de 
bankrupt's  implied  undertaking  to  indemnify  the  de 
fendant  against  the  consequences  of  his  acceptance: 
and,  further,  it  is  submitted,  that,  even  if  there  were  no 
such  implied  undertaking,  a  new  contract  arose  upon  a 
sufficient  consideration ;  and  that,  when  the  defendant 
obtained  possession  of  the  money,  he  became  an  ac- 
ceptor for  value.    The  first  ground,  however,  will  suf- 
fice to  dispose  of  the  case.    The  contract  into  which 
the  drawer  of  an  accommodation  bill  enters  with  the 
acceptor,  is,  that  he  will  proNide  funds  to  meet  the  bill, 
or  take  it  up  himself,  or  indemnify  the  acceptor  against 
the  consequences  of  his  omission  to  do  so.    The  decla- 
ration in  Reynolds  v.  Doyle  (jc)  was  framed  upon  a 

(a)  1  N,  a  462, 1  ScoU,  470.       (c)  1  M,  &  G,  753,  2  SetM, 

(b)  4  M.  iS  rr:  522.  k,  jr,  45. 
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breach  of  the  contract  to  indemnify.    That  case  shews 
that  the  drawer's  contract  is,  to  do  that  which  an  ordi- 
nary acceptor  for  value  is  bound  to  do.    If  the  bill  is 
made  payable  at  a  particular  place,  as  between  the 
drawer  and  the  accommodation  acceptor,  the  latter  is 
not  bound  to  have  the  money  there,  but  the  former 
is ;  and,  if  he  has  it  there,  it  is  in  pursuance  of  his 
original  contract.    In  Young  v.  Hockley  (a),  the  decla- 
ration, in  assumpsit  by  an  accommodation  acceptor 
against  the  drawer,  alleged  the  promise  to  be,  that  the 
defendant  "would  pay  the  said  bill,  or  supply  the 
plaintiffs  with  property  for  payment  thereof,  when  it 
became  due,  and  would  indemnify  and  save  the  plain- 
tifi  harmless  against  all  costs,  charges,  and  exiK»nses 
which  they  would  sustain  by  reason  of  their  acceptance 
thereof."   That  is  the  true  contract  which  the  drawer 
enters  into.    This  payment,  therefore,  was  a  j)a}nnent 
made  by  the  bankrupt  in  pursuance  of  his  original 
liability:  it  was  not  even  a  premature  payment. 
[WilUmis,  J.    Suppose  there  had  been  no  bankruptcy, 
and,  the  bill  being  due,  the  accommodation  acceptor 
omits  to  apply  th(»  money  in  payment  of  it,  and  after- 
wards is  sued  upon  it,  and  pays  th(»  amount,  and  the 
costs  of  the  action,  and  afterwards  sues  the  drawer  upon 
the  contract  of  indemnity, — how  would  you  set  up  the 
previous  pajTnent  ?]    By  alleging,  that,  before  breach, 
a  new  contract  was  entered  into  between  the  parties, 
by  which  the  drawer  was  discharged.     [Alaule,  J. 
Probably  it  might  be  said  in  that  case  that  there  was 
no  promise  to  indemnify.]    If  so,  the  answer  would 
wise  on  non  assumpsit,  or  a  traverse  of  the  danmifica- 
tion.  The  matter,  however,  has  been  decided.  Lord 
BUenioraugh,  in  Willis  v.  Freeman  (A),  says :  "  The 
case  of  Wilktns  v.  Casey  (e)  has  established,  that,  if  a 


(«)  -V  Wils,  346. 

W  12  East,  656,  659. 


1850. 

Yates 
r. 

HOPPE. 


(r)  7  T.  /?.  711. 
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1850.      man  who  has  funds  in  his  hands  belonging  to  a  tra^^, 
Y^^gg      who  has  committed  a  secret  act  of  bankruptcy,  acc^^j 
t*.        a  bill  for  that  trader,  without  knowing  of  such  act.  ^ 
^OTTE.     bankruptcy,  he  may  apply  those  funds,  when  the  b£ 
becomes  due,  to  the  discharge  of  his  own  accepta:cicc 
though  a  commission  of  bankruptcy  may  have  issued  xn 
the  interim,  and  will  be  protected  against  any  chixn 
the  assignees  may  afterwards  make  upon  him  in 
spect  of  the  funds  so  applied."   [Maule,  J.   At  mli 
events,  it  is  mutual  credit.]  In  Madden  v.  K€mp8ter(€^'), 
it  was  ruled  by  Lord  EUenborough^  that,  if  A.  is  under 
acceptance  to  J?.,  he  may  retain  money  of  B.*s  in  his 
hands  to  discharge  it,  either  until  the  bill  is  deliTered 
up  to  him,  or  until  he  receives  a  bond  of  indemnity 
against  being  sued  upon  it.    In  Morse  v.  Williamsib), 
it  was  held,  that,  where  a  sum  of  money  has  been 
lodged  with  a  party,  to  indemnify  him  against  bills  of 
exchange  he  has  accepted  for  the  accommodation  of 
another,  an  action  will  not  lie  against  him  to  recorer 
the  money  while  the  bills  are  outstanding,  although 
the  statute  of  limitations  has  run  upon  them.  [Crm- 
well,  J.  I  feel  a  difficulty  in  discovering  a  consideration 
for  the  new  contract  which  you  rely  on.    That  matter 
was  a  good  deal  discussed  in  Walker  v.  Rostran{c)\ 

Maule,  J.    This  is  an  action  for  money  had  and 
received,  brought  by  the  assignees  of  a  bankrupt  t 
recover  a  sum  of  money  paid  by  the  bankrupt  to  tl 
defendant  before  the  bankruptcy.    The  payment, 
appears,  was  made  volimtarily,  but  not  in  contemj 
tion  of  bankruptcy,  and  was  for  the  purpose  of  enab! 
the  defendant  to  take  up  a  bill  which  he  had  acce 
for  the  bankrupt's  accommodation.    Under  these 
cumstances,  the  case  seems  to  reduce  itself  to  the 
question  as  if  the  action  were  brought  by  the  ban 

(fl)  1  Oimpb.  12,  (r)  9  J»f.  4-  W.  411. 

\b)  3  Campb.  418. 
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h.imsel£   The  circumstances  under  which  the  money  1850. 
eras  paid  were  these: — ^The  defendant  had,  at  the  yates 
request,  and  for  the  accommodation,  of  the  bankrupt,  v. 
Bu»epted  a  bill  for  196/.  14*.  Id.    It  does  not  appear  Hoppe. 
that  there  was  any  special  agreement  between  the 
parties:  but  it  is  clear  that  there  is  an  implied  con- 
tract in  all  these  cases,  that  the  person  for  whose 
aoooimnodation  the  acceptance  is  given  shall  provide  for 
the  bill,  or  in  some  way  take  care  that  the  acceptor 
shall  not  be  damnified  by  his  acceptance.    That  is  the 
ntoation  in  which  this  bankrupt  stood  to  the  defendant. 
The  bill  being  within  a  few  days  of  its  maturity,  the 
iMnkrupt  handed  to  the  defendant  a  sum  of  money, 
which  the  jury  find  was  handed  over  for  the  express 
pupoee  of  taking  up  the  bill  when  it  should  be  pre- 
sented for  payment.    The  question  is,  whether  the 
btoknipt  could  have  revoked  that  destination  of  the 
VMmev,  and  could  have  called  upon  the  defendant  to 
ictom  it  to  him.    The  ground  upon  which  the  de- 
fendant contends  that  he  could  not,  is,  that  the  contract 
vftids  a  defence:  and  it  seems  to  me  that  it  doef>, 
^Qse  the  drawer  of  the  bill,  being  under  an  obligation, 
oot  specificaDy  to  provide  funds  at  a  particular  time  to 
meet  the  bOL  but  one  which  might  be  performed  in  the 
wbole  or  in  pan  by  doing  so,  adopt«  a  reasonable  and 
^Koal  cooTKr  fcT  that  purpose,  by  providing  the  a^-eptor 
beforehand  with  a  ?um  of  money  to  be  applied  to  the 
Payment  rf  the  biiL    An  act  done  in  performance  of  a 
bindinj?  conin/:':  i*  not  rev^x-able.    The  acr*jrtance  of 
the  WD  wa*  t         o:«ri«ideTation  for  the  f^jzitm^,  to 
^^^^cnuiily.    Az.  fjT^zii^iiTT  m'l-ie  of  iridemniSc-atioTi  i*. 
to  provide  fii,i*  to  meet        bill    Thit  zh^mL^  tL-.- 
iwwer  ha§  aid:v*>^    In  orc:r.3CT  catse-.  wL^rT*:  a  islai. 
18  bound  Vf  yij  n-'.TieT  rz.  -.t  Vrf'.re  a  z^r^z.  dij,  « 
payment  mtiet  '^-f  .T»r  t:.r  cav      -  v:  r^-i  rVvlf-.  Tli^ 


ks  lie 


mo^^^  toT>c^^  -^ees 
^     .Yds  8^?* 


CASES 


ARGUED  AND  DETERMINED 

IN  THB 

COURT  OF  COMMON  PLEAS, 

IN 
IN  THE 

XmRTEENTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


ThI    JvDOBS    who    sat    in   banco    DU&INO    THIS    TERM,    W£HB  — 

Wiu>B,  C.  J.,  Crbsswsll,  J.,  Williams,  J.,  and  Talfouhd,  J. 


Marsh  v.  Higgins  and  Another.  April  25, 

^T^HIS  was  an  action  of  assumpsit  by  the  indorsee  Clear  and  un- 

airainst  the  acceptors  of  a  bill  of  exchan&^e.  ambiguous 
^  1  o  words  are  ne- 

The  defendants  pleaded^ — first,  a  traverse  of  the  in-  cessary  to 

dorsement  by  the  payees  to  the  plaintiffs.    Secondly —  8^^®  ? 

spectiye  effect 

to  an  act  of  parliament,  so  as  to  depriye  a  party  of  a  vested  right  of  action. 

The  225th  section  of  the  12  &  13  Vict,  c,  106,  enacts,  "  that  no  such  deed  or 
memorandum  of  arrangement  (as  mentioned  in  «.  224)  shall  be  effectual  or 
obligatory  upon  any  creditor  who  shall  not  have  signed  the  same,  until  after 
the  expiration  of  three  months  (calendar,  by  the  interpretation  clause,  «.  276) 
from  the  time  at  which  such  creditor  shall  have  had  notice  from  such  trader,  of 
his  suspension  of  payment,  and  of  such  deed  or  memorandum  of  arrangement, 
unless  such  trader  shaU  within  such  time  obtain  from  the  court  an  order  or 
certificate  of  the  said  court,  declaring  or  certifying  that  such  deed  or  memo- 
randum of  arrangement  has  been  duly  signed  by  or  on  behalf  of  such  majority 
<if  the  creditors  as  aforesaid : " — 

Held,  thai  this  clause  is  not  to  be  construed  retrospectively,  so  as  to  deprive 
the  creditor  of  his  right  to  continue  an  action  duly  conmienced  by  him  before 
the  act  <»me  into  operation. 

Held  also,  that  an  intimation  to  a  creditor,  from  one  of  the  trustees  named 
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that,  before  the  commencement  of  this  suit,  to  wit»^  ^ 
the  1st  of  November,  1847,  by  an  indenture  then 
between  the  defendants  of  the  first  part,  Charles  Gr^^^ 
and  Joseph  Fry  of  the  second  part,  and  the  sevo^/ 
other  persons,  creditors  of,  or  claimants  for  daio^^y 
against,  the  said  parties  of  the  first  part,  to  wit,  the 
defendants,  who,  by  themselyes  or  their  agents  should 
subscribe  and  affix  their  names  and  seals,  or  otherwise 
assent  to  the  said  indenture,  of  the  third  part;  and 
which  said  indenture  was  at  the  time  of  the  making 
thereof,  and  is,  sealed  with  the  respective  seals  of  the 
defendants,  and  which  said  indenture  has  never  been, 
and  is  not  now,  in  the  possession,  custody,  or  power  of 
the  defendants,  or  either  of  them,  and  which  they 
cannot  produce  to  the  court  here, — ^reciting  that  the 
defendants  were  indebted  to,  or  admitted  claims  for 
damages  due  to,  the  several  parties  thereto  of  the  thiid 
part,  and  were  then  unable  to  pay  those  debts  and 
claims ;  and  that,  at  a  meeting  of  their  creditors,  then 
recently  held,  it  was  agreed  and  determined  that  the 
defendants  should  execute  an  assignment  of  all  their 
estate  and  efiects  for  the  benefit  of,  and  receive  a 
general  release  from,  their  creditors  and  claimants,  pro- 
vision being  made,  as  a  primary  trust  of  such  assign- 
ment, for  the  discharge  of  the  claims  of  the  three 
parties  in  the  said  indenture  after-named,  on  the  prin- 
ciple and  in  the  manner  thereinafter  declared,  viz. 
The  Coalhrook'Dale  Iron  Company ,  Messrs.  Blockow  & 
Vaughan,  and  Mr.  James  Batson,  having  respective!; 


in  the  deed,  that  such  a  deed  had  been  executed  by  the  majority  of  the  credi- 
tors, accompanied  by  a  request  to  him  to  sign  it,  was  sufficient  evidence  of 
notice,  without  the  production  of  the  deed  itself. 

A  plea  under  this  section  contained  an  averment  that  "  three  months  from 
the  time  at  which  the  plaintiff  had  notice  from  the  defendants  of  their  suspen- 
sion of  payment,  and  of  the  deed,  expired  before  the  commencement  of  this 
suit:" — Held  (the  plaintiff  having  pleaded  over),  that  this  must  be  taken  to 
mean  three  cakndar  months. 
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claims  upon  the  said  defendants  for  damages  for  non-  1850. 
^performance  of  contracts  made  with  them  by  the  said  ri 
defendants  for  the  purchase  of  iron^  it  was  agreed  that  t?. 
"tlie  said  three  above-named  parties  in  manner  therein-  Higgins. 
-mentioned  (which  is  not  material  here  to  set  forth) ; 
And  that^  in  and  by  the  said  indenture^  in  pursuance 
of  the  said  first-mentioned  agreement^  they,  the  said 
defendants,  by  the  direction  and  on  the  nomination  of 
the  parties  thereto  of  the  third  part,  testified  by  their 
severally  executing  or  assenting  to  the  said  indenture, 
did  thereby  assign  unto  the  said  Charles  Groves  and 
Joseph  Fn/y  their  executors,  administrators,  and  assigns, 
all  and  singular  the  household  goods,  books,  furniture, 
stock  in  trade,  bonds,  bills,  money,  and  securities  for 
money,  debts,  and  credits,  and  all  other  the  personal 
estate  and  efiects  belonging  or  owing  to  them  the  said 
defendants,  and  each  of  them,  and  in  particular*  a  certain 
right  of  action  and  suit  against  The  National  Exchange 
Company y  and  certain  damages  to  be  recovered  against 
the  said  National  Exchange  Company  (save  and  except- 
ing out  of  the  said  assignment  the  necessary  wearing 
apparel  of  them  the  said  defendants  respectively,  and 
their  respective  families),  and  all  the  right  and  title, 
possession,  property,  claim,  and  demand  whatsoever, 
at  law  and  in  equity,  of  the  said  defendants,  and  of 
each  of  them,  into,  out  of,  or  upon  the  said  premises 
respectively,  together  with  all  books,  accounts,  writings, 
bills,  notes,  and  receipts,  papers,  and  vouchers  touching 
the  same,  or  any  part  thereof, — To  have,  receive,  and 
take  the  said  goods,  chattels,  stocks,  moneys,  securities 
for  money,  bonds,  bills,  and  all  and  singular  other  the 
premises  intended  to  be  thereby  assigned,  unto  the  said 
Charles  Groves  and  Joseph  Fry^  their  executors,  admi- 
nistrators, and  assigns,  upon  certain  trusts  in  the  said 
indenture  expressed,  that  is  to  say,  upon  trust  to  get 
in  the  estate  in  manner  therein  mentioned ;  and,  after 
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making  certain  pa^Tncnts  in  the  said  indenture 
tioned^  then  upon  trust  that  the  said  trustees  sho^^ 
apply  all  the  moneys  which  should  be  received  undp^ 
or  by  virtue  of  the  trusts  of  the  said  indenture^  in  pajr-  ^ 
ment  of  all  the  debts  and  sums  of  money  which  shoul^^^^ 
be  owing  by  the  said  defendants  to  such  of  thci:r:==^-^ 
creditors  (save  and  except  the  said  Coalbrook-Dale  /roi^' 
Company y  and  the  said  Messrs.  Blockow  &  Vaughan.^  ^ 
and  the  said  James  Batson,)  therein  named  as  sh 
have  executed  the  said  indenture^  rateably  and  in 

portion  to  the  amount  of  their  respective  debts^  without"   ^ 

priority  or  preference  of  any  one  or  more  of  them  ove^cr  r 
the  others,  or  any  other  of  them,  until  each  of  the  timuf  ^ 
creditors,  or  his,  her,  or  their  executors  or  administia- 
tors,  should  have  received  the  full  amount  of  the  del 
due  to  him  or  her  respectively ;  and  should  assign,  pa; 

and  apply  the  residue  and  surplus,  if  any,  of  the  sai   ^ 

trust  estate,  moneys,  and  premises,  to  the  said  del 
ants,  their  executors,  administrators,  or  assigns, 
their  own  proper  use  and  benefit,  or  as  they  should.  ^ 
direct:  That  it  was  thereby  declared  and  agreed  tWa.^ 
it  should  be  lawfiil  for  the  said  trustee  or  trustees,  £^ 
they  should  think  proper,  but  not  otherwise,  to  pay  to 
all  or  any  creditors  of  the  said  defendants  whose  claims 
respectively  should  not  exceed  the  sum  of  10/.,  the  full 
amoimt  of  such  claims  respectively,  so  as  to  supersede 
the  necessity  of  their  being  parties  to  the  said  indenture: 
That,  in  and  by  the  said  indenture,  in  consideration  ot 
the  assignment  and  covenant  therein  contained,  and  of 
other  the  premises,  the  said  several  creditors  and 
claimants  parties  thereto,  did  thereby,  for  themselves 
severally,  and  for  their  respective  heirs,  executors, 
and  administrators,  covenant  with  the  said  defendants, 
their  executors  and  administrators,  that  they,  the  re- 
spective covenantors,  or  their  respective  heirs,  executors, 
administrators,  or  assigns,  should  and  would  not,  at  any 
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eafter^  sue,  implead,  or  attach  the  said  defend-  1860. 
either  of  them,  their,  or  either  of  their  heirs,  j^^^^ 
I,  or  administrators,  estate  or  effects,  for  or  by 
•  on  account  of  any  debt,  damages,  claim,  or  Hiogins. 
then  owing,  or  claimed  to  be  owing,  by  the 
ndants  to  the  covenantors  respectively;  and, 
:e  covenantors,  or  any  of  them,  should  act  con- 
heir  covenant  therein-before  contained,  being 
X)venant,  and  the  true  intent  of  the  said  in- 
then  the  said  defendants,  their  heirs,  executors, 
istrators,  should  and  might  plead  the  said 
i  as  a  general  release  in  bar  of  all  or  any  such 
uits,  or  attachments  (a) :  That,  before  and  at 
of  making  and  entering  into  the  said  deed,  the 
^js  were  traders  liable  to  become  bankrupts 
I  laws  then  in  force  relating  to  bankrupts,  and 
le  meaning  of  the  statute  hereinafter  men- 
Fhat  the  said  deed  was  signed  and  executed  by 
lialf  of  more  than  six  sevenths,  to  wit,  by 
lirteenths,  in  number  and  value  of  those 
whose  debts  amoimted  to  10/.  and  upwards, 
g  ever}'  creditor  a  creditor  in  value  in  respect 
nount  only  as  upon  an  account  fairly  stated, 
•wing  the  value  of  mortgaged  property  and 
[i  available  securities  or  liens  from  the  defend- 
ither  of  them,  would  appear  to  be  the  balance 
n, — that  is  to  say,  the  said  deed  was  signed  and 
a  great  many  respectively  of  the  said  creditors, 
dgned  and  sealed  on  behalf  of  the  residue  of 
creditors,  the  said  residue  being,  to  wit,  one 
and  the  said  creditors  by  whom  and  on 
whom  the  said  indenture  was  so  signed  and 
thereby  assented  to  the  said  indenture,  and 
nd  thereby :  That,  at  the  time  of  the  making 
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same,  and  being  stilly  in  force)  the  said  deed  then 
became,  and  had  thence  continued,  and  was,  effectual 
and  obligatory  in  all  respects  on  the  said  creditors  by 
whom  and  on  behalf  of  whom  it  was  signed  as  afore- 
said, and  upon  the  plaintiff  as  such  creditor  of  the 
defendants,  and  as  effectual  and  obligatory  in  all  re- 
spects upon  and  against  the  plaintiff  as  if  he  had  duly 
executed  and  signed  the  same :  That  the  trustees  in 
the  said  deed  named  accepted  the  said  trusts  thereof, 
and  had  at  all  times  acted  in  performance  of  the  same : 
And  that,  by  reason  of  the  premises  respectively,  the 
defendants,  before  the  commencement  of  this  suit, 
became  and  were  released  from  the  said  claims  and 
demands  of  their  said  creditors  by  whom  and  on  behalf 
of  whom  the  said  deed  was  so  signed. 

To  the  second  plea,  the  plaintiff  replied  that  he  had 
no  notice  of  the  deed, — upon  which  issue  was  joined. 

The  writ  was  issued  on  the  2nd  of  Jtihj,  1849 :  the 
declaration  was  delivered  on  the  8th  of  August^  and 
tlxe  defendants  pleaded  on  the  1st  of  November  in  the 
same  year.  The  statute  12  &  13  VicL  c.  106,  upon 
wliich  the  second  plea  was  framed,  received  the  royal 
assent  on  the  1st  of  August,  1849,  and  came  into 
general  operation  on  the  11th  of  October ,  1849. 

The  cause  was  tried  before  JVtlde,  C.  J.,  at  the 
sittings  in  London  after  last  Hilary  Term.  In  order  to 
prove  that  the  plaintiff  had  notice  of  the  defendants' 
^spension  of  payment,  and  of  the  deed  of  arrangement 
Mentioned  in  the  second  plea,  the  defendants  called 
Joseph  Fry,  one  of  the  trustees.    He  stated  that  he  had 
^^'o  interviews  with  the  plaintiff  upon  the  subject, — 
one  on  the  6th,  the  other  on  the  26th  of  January, 
^^48 ;  that,  upon  both  occasions,  he  held  in  his  hand 
^he  document  which  he  held  in  his  hand  at  the  time  of 
Pving  evidence  (and  which  was  represented  to  be  the 
of  arrangement  mentioned  in  the  plea),  but  that 
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he  did  not  read  it  to  the  plaintiff,  but  merely  told  Iujks^ 
shortly  what  was  the  nature  of  its  provisions,  askic^-^? 
him  to  sign  it,  which  he  declined  to  do ;  that,  at  il^^ 
first  interview,  the  plaintiff  admitted  that  he  was  awa^^ 
that  the  defendants  had  suspended  payment ;  and  that- 
upon  the  second  occasion  he,  the  witness,  told 
plaintiff  that  the  deed  had  been  executed  by  neail 
all  the  creditors. 

The  deed  was  not  produced. 

On  the  part  of  the  plaintiff,  it  was  submitted 
there  was  no  evidence  at  all  to  support  the 
issue ;  for,  that,  to  constitute  the  conversations  dej 
to  notice  of  the  deed,  the  deed  ought  to  have  bee 


9n 


produced ;  and,  further,  that  the  plea,  if  prove-  ~rr-  - 
afforded  no  answer  to  the  action. 

A  verdict  was  found  for  the  plaintiff  on  the  first  i 
and  for  the  defendants  on  the  second ;  and  leave  ^ 
reserved  to  the  plaintiff  to  move  to  enter  the  venLi 
for  him  on  the  second  issue,  or  for  judgment 
obstante  veredicto. 


Keating,  on  a  former  day  in  this   term,  movc^ 
accordingly.    If  the  defendants  meant  to  rely  upon 
Fry^s  evidence  as  proof  that  the  plaintiff  had  notice 
of  the  deed,  the  deed  itself  ought  to  have  been  pro- 
duced, otherwise  there  was  nothing  to  show  that  the 
instrument  set  out  in  the  plea  was  the  same  as  that 
which  formed  the  subject  of  the  alleged  conveisatioai. 
[Oresswell,  J.    Upon  an  issue  upon  notice  of  dishoDOor 
of  a  bill,  is  it  necessary  to  produce  the  bill?]  The 
plaintiff's  admission  at  the  most  amounts  to  this,^ 
I  know  that  a  deed  has  been  prepared,  and  that  it  is 
executed  by  certain  creditors :  but  that  does  not  shev 
that  the  plaintiff  had  the  notice  which  this  act  of 
parliament  requires.    The  issue  was  upon  the  deft*nd- 
ants ;  they  were  bound  to  put  in  the  deed. 
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The  plea  is  clearly  a  bad  plea.    The  224th  section 
of  the  12th  &  13th  Vict,  c,  106,  enacts,  "  that  every 
deed  or  memorandum  of  arrangement  now  or  hereafter 
entered  into  between  any  such  trader  and  his  creditors, 
and  signed  by  or  on  behalf  of  six  sevenths  in  number 
and  value  of  those  creditors  whose  debts  amount  to 
10/.  and  upwards,  touching  such  trader's  liabilities, 
and  his  release  therefrom,  and  the  distribution,  in- 
spection, conduct,  management,  and  mode  of  winding 
up  of  his  estate,  or  all  or  any  of  such  matters,  or  any 
matters  having  reference  thereto,  shall  (subject  to  the 
conditions  hereinafter  mention(»d)  be  as  effectual  and 
obligatory  in  all  respects  upon  all  the  creditors  who 
shall  not  have  signed  such  deed  or  memorandum  of 
arrangement,  as  if  they  had  duly  signed  the  same :  and 
suLch  deed  or  memorandum,  when  so  signed,  shall  not 
be,  or  be  liable  to  be,  disturbed  or  impeached  by 
re?ason  of  any  prior  or  subsequent  act  of  bankruptcy : 
provided  always  that  every  cr(»ditor  shall  be  accounted 
^  creditor  in  vahie  in  respect  of  such  amount  only  as, 
^X^ii  an  account  fairly  stated,  after  allowing  the  value 
mortgaged    property   and  other  such  available 
^^curities  or  liens  from  such  trader,  shall  appear  to 
^  the  balance  due  to  him."    Tlio  225th  section  then 
PYo>'i(ies,  "  that  no  sucli  deed  or  memorandum  of 
**^^iigement  shall  be  effectual  or  obligatory  upon  any 
^editor  who  shall  not  have  signed  the  same,  until 
*fter  the  expiration  of  three  months  from  the  time  at 
^Hich  such  creditor  shall  have  had  notin*  from  such 
^^der  of  his  suspension  of  paj-ment,  and  of  such  deed 
^   memorandum  of  arrangement,  unless  such  trader 
within  such  time  obtain  from  the  court  an  order 
^  certificate  of  the  said  court,  declaring  or  certifying 
that  such  deed  or  memorandum  of  arrangement  has 
^^^^  duly  signed  by  or  on  behalf  of  such  majority  of 
the  creditors  as  aforesaid;  and  it  shall  be  lawful  for 
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"  have  resided  or  carried  on  business  for  six  mc 

Marsh  .  ,  ,  .  .  ^ 

t,.         next  immediately  preceding  his  suspension  of  payn 

HiGGiNS.     to  make  such  order  or  certificate  on  the  petition  of 

such  trader,  and  to  exercise  jurisdiction  in  and 

the  matters  of  any  such  application ;  and  no  cre< 

who  shall  not  have  had  fourteen  days'  notice  of 

intended  application  for  such  order  or  certificat 

aforesaid,  shall  be  bound  thereby."    The  notice 

templated  by  this  section  must  be  a  notice  ui 

and  given  subsequently  to,  the  passing  of  the  act. 

legislature  clearly  could  not  have  intended  to  lei 

valid  a  previous  notice.    That  which  is  relied  on 

notice  here,  took  place  on  the  6th,  or  the  26th 

January y  1848.    It  could  have  no  effect  whatever  x 

the  act  passed ;  and  the  act  did  not  come  into  op 

tion  until  the  11th  of  October y  1849,  which  was  8 

the  commencement  of  the  action,  and  after  issue  jou 

The  notice  clearly  was  intended  to  be  prospect 

consequently,  the  plea  is  bad.    [CressweUy  J.  ' 

224th  section  is  prospective.]    The  225th  cannot^ 

any  fair  intendment,  be  so  construed.    The  plei 

also  bad  for  not  alleging  that  three  calendar  moi 

had  elapsed :  three  lunar  months'  notice  would  noi 

sufficient.   [Talfourdy  J.   May  we  not  read  that  all< 

tion  by  the  light  afforded  by  the  interpretation  cla 

section  276,  which  enacts  that  the  term  " month" s 

mean  a  calendar  month  ?]   The  court  cannot  look  at 

interpretation  clause  to  construe  the  plea.  [Cresswdl 

The  objection  might  be  good  on  special  demurrer ;  b 

after  pleading  over,  we  must  assume  that  the  ]vA 

properly  told  the  jury  that  the  notice  must  be  a  thi 

calendar  months'  notice.] 

Wilde,  C.  J.   This  rule  is  moved  on  two  grounds,- 
first,  to  enter  a  verdict  for  the  plaintiff  on  the  secon 
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issue,  which  is  joined  upon  the  question  whether  or 
not  the  plaintiff  had  notice  of  the  deed  referred  to  in 
the  second  plea, — secondly,  to  enter  a  verdict  for  the 
plaintiff  on  the  second  issue  non  obstante  veredicto ,  on  the 
grajmi  that  the  plea,  if  proved,  is  no  answer  to  the  action. 

XJpon  the  first  point,  it  is  material  to  see  what  deed 
it  is  that  the  creditors  are  bound  by,  and  then  to  con- 
sider whether  or  not  the  plaintiff  had  notice  of  that 
deed.   By  the  224th  section,  it  appears  that  it  is  not 
aii3r  particular  description  of  deed  that  is  to  be  binding 
upon  the  creditors,  but  that  a  deed  of  any  kind, 
"  sig;ned  by  or  on  behalf  of  six  sevenths  in  number 
and  value  of  those  creditors  whose  debts  amount  to 
10?-  and  upwards,  touching  the  trader's  liabilities,  and 
his  irelease  therefrom,  and  the  distribution,  inspection, 
conduct,  management,  and  mode  of  winding  up  his 
estate,  or  all  or  any  of  such  matters,  or  any  matters 
having  reference  thereto,"  shall,  subject  to  the  condi- 
tions thereinafter  mentioned,  be  effectual  and  obligatory 
^pon  all  the  creditors.    What  are  those  conditions? 
Having  already  provided  that  a  deed  of  the  nature 
^fore  mentioned,  and  signed  as  above,  shall  bind  the 
^^'fcditors,  the  legislature  proceed,  in  section  225,  to 
enact,  "  that  no  such  deed  or  memorandum  of  arrange- 
''^nt  shall  be  effectual  or  obligatory  upon  any  creditor 
^ho  shall  not  have  signed  the  same,  imtil  after  the 
expiration  of  three  months  from  the  time  at  whicli 
'^cli  creditor  shall  have  had  notice  from  such  trader 
•      his  suspension  of  payment,  and  of  such  deed  or 
^^orandum  of  arrangement,  unless  such  trader  shall 
^tliin  such  time  obtain  from  the  court  an  order  or 
^^^tificate  of  the  said  court  declaring  or  certifying  that 
^^ch  deed  or  memorandum  of  arrangement  has  been 
signed  by  or  on  behalf  of  such  majority  of  the 
liters  as  aforesaid."    Noav,  what  Avas  the  notice 
The  witness  says,  I  held  the  deed  in  my  hand, 
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1850.  and  told  the  plaintiff  that  it  was  a  deed  of  arrange- 
j^^^^     ment  between  Messrs.  Higgins  and  their  creditors, 

V,        and  that  it  was  signed  by  nearly  all  the  creditors,  (a)^ 
HiQoiNS.    Suppose  such  a  notice  had  been  served  upon  th^ 
plaintiff  in  toriting,  I  apprehend  it  would  have  been  ^ 
perfectly  good  notice,  and  would  call  upon  the  plaintiL::^ 
to  inform  himself  whether  or  not  the  deed  was  such 
one  as  the  statute  contemplated.    The  plaintiff  migf^ 
have  read  the  deed.    I  remember  a  case  where 
arbitrator  had  locked  himself  in  a  room  in  order  to 
prevent  his  being  served  with  a  deed  of  revocation  of 
his  authority ;  and  Lord  Tenterden  told  the  jury,  that, 
if  the  arbitrator  had  the  means  of  knowledge,  bu^ 
wilfully  abstained  from  acquiring  it,  it  was  the  same 
as  if  he  had  been  duly  served.    So,  here,  it  is  the  same 
as  if  the  creditor  had  said, — "  It  is  immaterial  what  the 
nature  of  the  deed  may  be ;  I  will  not  execute  it" 
For  these  reasons,  I  am  of  opinion  that  there  should 
be  no  rule  upon  the  first  point.  As  to  the  motion  to  enter 
judgment  non  obstante  veredicto,  the  rule  may  go. 


Cresswell,  J.  I  agree  with  my  lord  that  there  is 
no  ground  for  disturbing  the  finding  of  the  jury  upon 
the  second  issue.  The  plea  sets  out  a  deed  of  arrange- 
ment, with  an  averment  that  the  plaintiff  had  notice  of 
it.  The  plaintiff,  by  his  replication,  merely  traverses 
that  he  had  notice  of  the  deed.  The  e\'idence  is,  that 
he  had  notice  of  a  deed,  which,  as  far  as  the  statement 
shews,  corresponds  with  that  stated  in  the  plea.  There 
is  no  suggestion  that  there  was  any  other  deed,  in 
order  to  raise  any  ambiguity.  I  therefore  think  the 
evidence  sufficient.    The  other  branch  of  the  motion, 


(a)  Quare,  whether  a  notice 
that  "  nearly  all  the  creditors'* 
had  signed  the  deed,  amounted 
to  notice  that  "  six  sevenths  in 


number  and  value  of  those  cre- 
ditors whose  debts  amounted  to 
10/.  and  upwards"  had  exe- 
cuted it  ? 


13  VICTORIA. 

to  the  validity  of  the  plea,  raises  a  question  that  is 
"well  worthy  of  consideration. 

The  rest  of  the  court '  concurring,  a  rule  nisi  was 
^pranted  to  enter  judgment  nan  obstante  veredicto  on  the 
se<xmd  issue. 
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SyleSy  Serjt.,  and  Aspland,  shewed  cause.  The  main 
question  is,  whether  the  12  &  18  Vict.,  which  came 
into  operation  after  the  commencement  of  the  action, 
l^ut  before  plea  pleaded,  is  applicable  to  this  case?  The 
2S4th  section,  upon  which  this  plea  is  founded,  clearly 
applies  to  past  deeds:  it  speaks  of  "every  deed  or 
rnemorandum  of  arrangement  now  or  hereafter  entered 
into."    That  is  the  substance  of  the  thing :  the  notice 
is  a  mere  incident.  The  226th,  227th,  228th,  and  229th 
sections  also  clearly  are  retrospective  as  well  as  prospec- 
tive. Where  the  provision  is  intended  to  be  prospective 
only, — as  in  ss.  135,  136,  137, — the  words  "  after  the 
commencement  of  this  act"  are  used.    Section  201  is 
lx>th  prospective  and  retrospective  in  its  language. 
The  211th  and  following  sections  are  prospective  only. 
There  is  no  clause  providing  that  the  act  shall  be  con- 
strued beneficially  for  creditors.    [Wilde,  C.  J.    I  do 
not  wonder  at  the  omission ;  for,  many  judges  have  said 
that  they  did  not  know  what  it  meant.]    There  can  be 
no  hardship  in  putting  such  a  construction  upon  the 
act,  which  was  intended  to  favour  these  arrangements, 
as  will  deprive  a  hostile  creditor  of  the  power  of  ha- 
rassing his  debtor.    [Wilde,  C.  J.    To  justify  us  in 
construing  a  statute  to  be  retrospective,  the  words  must 
be  very  explicit.]    That,  no  doubt,  is  the  general  rule, 
as  is  laid  down  in  Moon  v.  Durden  (a),  where  it  is  said 
that  "  the  general  rule,  in  construing  rec(?nt  statutes, 

(a)  2  Exch,  22. 
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plea  must,  at  all  events  after  verdict,  be  read  with  the 
aid  of  the  interpretation  clause,  and  therefore  means 
"  calendar  month."  Reading  it  with  the  context,  even 
without  the  aid  of  the  interpretation  clause,  it  must  be 
so  intended:  litus  v.  Lady  Preston  (a);  Lang  v. 
Gale  (b) ;  Cockell  v.  Gray  (c).  [Cresswelly  J.  All  the 
cases  on  the  subject  are  considered  in  Simpson  v.  Mar' 
yitson(d).]  Where  the  opposite'  party  has  pleaded 
over,  and  the  pleading  is  capable  of  a  construction 
which  will  support  it,  the  court  will  give  it  that  con- 
struction. Besides,  the  day  is  involved  in  the  issue ; 
and  the  jury  have  found  it.  It  may  be  said,  as  was 
said  in  CKbhons  v.  Vouillon  (e),  that  this  defence  might 
"have  been  pleaded  puis  darrein  continuance :  but  the 
three  months  since  the  passing  of  the  act  have  9ww 
elapsed,  and  the  court  will  give  the  right  judgment  on 
the  whole  record,  although  the  prayer  of  the  plea  may 
Tk;  informal :  Le  Bret  v.  Papilhn  {f) ;  Charnley  v. 
Wimtanley  (g) ;  Allen  v.  Hopkins  (h) ;  Cobbett  v.  Sir 
George  Grey,  (t)  [Talfourdy  J.  The  plea  is  bad  or 
^ood  at  the  time  of  pleading.]  The  defendants  might 
liave  pleaded  puis  darrein  continuance  at  nisi  prius. 


1850. 
Mabsu 
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Keating  and  Winston^  in  support  of  the  rule.  To 
^ve  a  retrospective  construction  to  an  act  of  parliament, 
the  court  will  require  very  clear  and  imambiguous 
words  indicating  an  intention  on  the  part  of  the  legis- 
lature that  a  vested  right  of  action  should  be  thereby 
^ected.  Moon  v.  Burden  is  a  strong  instance  of  the 
disinclination  of  the  courts  to  construe  statutes  retro- 
spectively.   Parke  y  B.,  there  says  (A;):  "It  seems  a 


{a)  1  Stra.  6o2. 
(6)  1  M.  Sf  Selw.  111. 
\c)  3  Brod.  <Sr  B,  186, 
B.  Moore,  483. 
{d)  n  Q.  B.  23. 
{e)  Ant^,  Vol.  VIII.  p. 


6  J. 


483. 


(/)  4  East,  502. 
Xg)  5  East,  266. 
(A)  13  M.  ^  W.  94. 
(0  4  Exch.  729. 
{h)  2  Exch,  22. 
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rial  words  in  the  clause  are  wholly  inconsistent  with 
any  other  construction. 

No    doubt^   in   construing   mercantile  contracts, 
month"  may  mean  lunar  or  calendar,  according  to  the 
intention  of  the  parties,  as  evidenced  by  custom  or  the 
surrounding  circumstances.    But,  in  a  record,  it  means 
jprimd  facie  a  lunar  month  only.  [  Williams,  J.  Upon 
this  record,  it  is  capable  of  meaning  "  calendar  month : " 
and,  if  so,  it  must  be  assumed  that  the  judge  told  the 
jury  so.    CressweUy  J.    What  is  the  object  proposed 
to  be  attained  by  the  notice  ?    Aspland  suggested  that 
it  was  to  give  the  creditor  an  opportunity  of  inquiring 
into  the  genuineness  of  the  deed.  CressweUy  J.  That's 
a  strong  reason  for  holding  the  provision  in  question  to 
"be  prospective.     The  creditor  would  have  had  no 
interest  in  making  the  inquiry  before  the  passing  of 
this  statute.] 


1860. 
Mabsh 

HiGQINS. 


Wilde,  C.  J.  The  court  is  placed  in  great  difficulty 
in  dealing  with  this  act  of  parliament ;  and  we  are  by 
no  means  enabled  to  arrive  at  a  satisfactory  conclusion 
as  to  some  parts  of  it.  We  must,  however,  enter  upon 
the  consideration  of  it  witli  a  due  regard  to  the  well- 
known  general  principle,  that  statutes  are  not  to  be 
held  to  operate  retrospectively,  unless  they  contain 
express  words  to  that  effijct.  Sometimes,  no  doubt,  the 
legislature  finds  it  expedient  to  give  a  retrospective 
operation  to  an  act  to  a  considerable  extent ;  but  then 
care  is  always  taken  to  express  that  intention  in  clear 
and  unambiguous  language.  It  is  plain  that  this  act 
was  meant  to  be  retrospective  to  a  limited  extent, — to 
establish  certain  deeds  executed  before  the  passing  of 
the  act.  It  is  contended  that  the  act  was  meant  to 
operate  retrospectively  in  another  respect,  which  is 
quite  contrary  to  the  ordinary  practice  of  the  legis- 
lature,— viz.y  to  take  away  an  action  which  has  been 
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1850.  well  commenced  in  respect  of  a  vested  right.  It  must 
j^^^^^  have  been  well  known  to  both  branches  of  the  leps- 
i;.  lature  that  strong  and  distinct  words  would  be  necessaij 
HiGQiNS.  to  defeat  a  vested  right  to  continue  an  action  which  haf 
been  well  commenced:  and  we  have  carefully  con* 
sidered  the  act  with  a  view  to  discover  if  it  will  beu 
such  a  construction  as  is  contended  for  on  the  part  of  thf 
defendants ;  but  we  are  unable  to  arrive  at  any  certain 
and  satisfactory  conclusion  in  the  affirmative.  Some 
expressions  have  been  relied  on  as  shewing  that  a 
retrospective  operation  was  contemplated.  But  thost 
expressions  do  not  seem  to  us  necessarily  to  bear  th. 
interpretation  sought  to  be  put  upon  them;  for^ 
find  the  very  same  words  used  elsewhere  in  a  eeom 
which  clearly  could  not  be  retrospective.  The  gener— 
rule  of  construction  being  as  I  have  already  static 
viz.,  that  the  words  of  an  act  are  to  be  construed  to 
prospective  only,  unless  the  intention  of  the  legislatuj 
to  the  contrary  is  unequivocally  expressed,  and  th^ 
being  nothing  to  shew  that  the  act  was  intended  to 
retrospective  with  reference  to  the  matter  now  in  que 
tion,  we  must  construe  it  as  being  prospective  oxiM 
This  action,  therefore,  having  been  well  brought,  a*: 
there  being  nothing  in  the  act  to  warrant  us  in  sayin^ 
that  the  legislature  meant  to  take  it  away,  the  plaiiit£d 
is  entitled  to  the  judgment  of  the  court. 

Cresswell,  J.  I  am  entirely  of  the  same  opinion. 
At  the  time  this  action  was  commenced,  the  plaintiff 
had  a  clear  right  to  bring  it ;  and  it  is  for  the  defendants 
to  make  out  that  the  statute  is  retrospective,  for  the 
purpose  of  ousting  the  plaintiflf  of  that  right.  If  there 
is  any  ambiguity  in  the  language  of  the  act,  the  de- 
fendants' argument  fails.  I  cannot  say  that  the  statute 
has  any  such  effect,  though  it  is  possible  that  it  may 
have  been  intended  to  be  retrospective.    Construing  it. 
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The  plea  is  clearly  a  bad  plea.    The  2S4th  section 
of  the  12th  &  13th  Vict.  c.  106,  enacts,  "  that  every 
deed  or  memorandum  of  arrangement  now  or  hereafter 
entered  into  between  any  such  trader  and  his  creditors, 
and  signed  by  or  on  behalf  of  six  sevenths  in  number 
and  value  of  those  creditors  whose  debts  amoimt  to 
10/.  and  upwards,  touching  such  trader's  liabilities, 
and  his  release  therefrom,  and  the  distribution,  in- 
spection, conduct,  management,  and  mode  of  winding 
up  of  his  estate,  or  all  or  any  of  such  matters,  or  any 
matters  having  reference  thereto,  shall  (subject  to  the 
conditions  hereinafter  mentioned)  be  as  effectual  and 
obligatory  in  all  respects  upon  all  the  creditors  who 
shall  not  have  signed  such  deed  or  memorandum  of 
arrangement,  as  if  they  had  duly  signed  the  same :  and 
sach  deed  or  memorandum,  when  so  signed,  shall  not 
be,  or  be  liable  to  be,  disturbed  or  impeached  by 
reason  of  any  prior  or  subsequent  act  of  bankruptcy: 
provided  always  that  every  creditor  shall  be  accounted 
a  creditor  in  value  in  respect  of  such  amount  only  as, 
upon  an  account  fairly  stated,  after  allowing  the  value 
of   mortgaged    property   and   other   such  available 
securities  or  liens  from  sucli  trader,  shall  appear  to 
be  the  balance  due  to  him."    The  225th  section  then 
provides,  "  that  no  such  deed  or  memorandum  of 
arrangement  shall  be  effectual  or  obligatory  upon  any 
creditor  who  shall  not  have  signed  the  same,  until 
after  the  expiration  of  three  months  from  the  time  at 
which  such  creditor  shall  have  had  notice  from  such 
trader  of  his  suspension  of  payment,  and  of  such  deed 
or  memorandimi  of  arrangement,  unless  such  trader 
shall  within  such  time  obtain  from  the  court  an  order 
or  certificate  of  the  said  court,  declaring  or  certifying 
that  such  deed  or  memorandum  of  arrangement  has 
been  duly  signed  by  or  on  behalf  of  such  majority  of 
the  creditors  as  aforesaid;  and  it  shall  be  lawful  for 
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the  statute  now  under  consideration,  I  find  no  sn^^ 
clearly  expressed  intention,  and  therefore  I  £9el  boar:^' 
to  hold  the  act  to  be  prospective  only. 

Talfourd,  J.    I  am  of  the  same  opinion.  Tfc^ 
general  rule  of  construction  is  not  denied ;  and  it  seeo^c 
to  me  that  its  application  to  this  case  is  suffident^3 
dear.    "  Such  time,"  in  the  225th  section,  means  sucis 
time  as  a  future  deed  or  memorandum  of  arrangemene 
has  been  duly  signed  by  or  on  behalf  of  a  majority  < 
the  creditors,  and  therefore  must  mean  time  future, — 
after  the  passing  of  the  act.  My  Brother  Byles  suggests 
that  the  court  may  give  judgment  on  the  whole  lecoiti^ 
and  that,  after  verdict,  it  will  be  assumed  that  the  thiee 
months  had  elapsed  after  the  passing  of  the  act  Thit, 
however,  would  be  an  unwarrantable  application  of  the 
rule  of  pleading.    We  must  construe  the  pleadings  u 
they  are,  not  as  they  might  have  been.  This  plea  being 
no  good  bar,  the  rule  for  entering  judgment  for  the 
plaintiff  non  obstante  veredicto  must  be  made  absolute. 


Rule  absolute. 


15.  Ellison  v.  Collingridge. 

Held,  that  an  m  SSUMPSIT.  The  first  count  was  upon  a  poKcy 
mstmmentm   .rM      .  ,,i-r>         j»        i  a 

the  following  of  assurance  made  by  the  Port  of  London  o«i, 

form,— "Por<  pirCy  and  Life  Assurance  Company.  The  second  count 

^a,  First  charged  the  defendant  as  the  drawer  of  a  biU  rf 

and  Life  As-  exchange  for  500/.,  indorsed  to  the  plaintiff.  The  third 

suranceCom-  ^^^^  described  the  same  instrument  as  a  promissory 

the  cashier,    note.    The  fourth  coimt  was  upon  an  accoimt  stated. 
Fifty-thrco 

days  after  date,  credit  Messrs.  P.  &  Co.,  or  order,  with  the  sum  of  500/.,  daimed 
per  Cleopatra^  in  cash,  on  account  of  this  corporation. — A.  C,  Managing 
Director," — ^waa  properly  declared  on  as  a  biU  of  exchange. 
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issue,  which  is  joined  upon  the  question  whether  or 
not  the  plaintifif  had  notice  of  the  deed  referred  to  in 
tiie  second  plea, — secondly,  to  enter  a  verdict  for  the 
plaintiff  on  the  second  issue  non  obstante  veredicto y  on  the 
ground  that  the  plea,  if  proved,  is  no  answer  to  the  action. 

Upon  the  first  point,  it  is  material  to  see  what  deed 
it  is  that  the  creditors  are  bound  by,  and  then  to  con- 
sider whether  or  not  the  plaintiff  had  notice  of  that 
deed.  By  the  224th  section,  it  appears  that  it  is  not 
any  particidar  description  of  deed  that  is  to  be  binding 
upon  the  creditors,  but  that  a  deed  of  any  kind, 
signed  by  or  on  behalf  of  six  sevenths  in  number 
and  value  of  those  creditors  whose  debts  amount  to 
10/.  and  upwards,  touching  the  trader's  liabilities,  and 
his  release  therefrom,  and  the  distribution,  inspection, 
conduct,  management,  and  mode  of  winding  up  his 
estate,  or  all  or  any  of  such  matters,  or  any  matters 
having  reference  thereto,"  shall,  subject  to  the  condi- 
tions thereinafter  mentioned,  be  effectual  and  obligatory 
upon  all  the  creditors.  What  are  those  conditions? 
Having  already  provided  that  a  deed  of  the  nature 
before  mentioned,  and  signed  as  above,  shall  bind  the 
creditors,  the  legislature  proceed,  in  section  225,  to 
enact,  "  that  no  such  deed  or  memorandum  of  arrange- 
ment shall  be  effectual  or  obligatory  upon  any  creditor 
who  shall  not  have  signed  the  same,  until  after  the 
expiration  of  three  months  from  the  time  at  which 
such  creditor  shall  have  had  notice  from  such  trader 
.  of  his  suspension  of  payment,  and  of  such  deed  or 
memorandum  of  arrangement,  unless  such  trader  shall 
within  such  time  obtain  from  the  court  an  order  or 
certificate  of  the  said  court  declaring  or  certifying  that 
such  deed  or  memorandum  of  arrangement  has  been 
didy  signed  by  or  on  behalf  of  such  majority  of  the 
creditors  as  aforesaid."  Now,  what  was  the  notice 
here?    The  witness  says,  I  hold  the  deed  in  my  hand, 
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payees  were  debtors  to  the  company  at  the  maturity  ^ 
the  bill.    If  they  were  debtors^  it  would  amount  to  ^ 
order  to  pay  them  the  balance.    [Oresswell,  J.  Vl^i 
cannot  take  into  consideration  any  counter  claim  in 
construing  this  instrument.]    This  is,  in  truth,  a  men 
order  or  direction  from  a  principal  to  an  agent,  h 
jRtisseU  y.  Powell  (a)^  J.  M.,  by  indenture  assigned  to 
the  plaintiff  a  ninth  part  of  his  share  in  the  residue  of 
the  estate  of  T.  H.  deceased.    By  an  order  of  the  S9th 
of  Jtdtfy  1842,  made  in  a  suit  in  Chancery,  of  PwcSv. 
Norwoody  the  Vice-Chancellor  ordered  the  defendants 
in  that  suit  to  retain  250/.,  being  part  of  the  produce  of 
/.         share  of  the  residuary  estate  of  21  J?.,  to  be 
paid  to  such  person  as  the  now  defendant  and  /.  Jf. 
should  jointly  direct.  It  was  afterwards  agreed  between 
the  parties,  that  50/.,  to  be  considered  as  part  of  the 
sum  of  250/.,  should  be  paid  by  the  defendant  to  the 
solicitors  for  «/l  M.  and  the  plaintiff.    An  acticm  haying 
been  brought  to  recover  this  sum  of  60/.,  the  plaintiff 
tendered  in  evidence  the  following  document:— "To 
the  executors  of  T.  H,,  deceased.    Powell  v.  Norwood. 
Gentlemen, — ^We  do  hereby  authorize  and  require  you 
to  pay  to  Mr.  George  Powell,  or  his  order,  the  sum  of 
250/.,  being  the  amount  directed  by  the  order  of  the 
29th  of  July  last  to  be  paid  to  our  order.    We  are,  &c., 
/.  M.    December  16th,  1842."    This  document  was 
signed  by  /.  M.  only,  and  was  imstamped.    It  was 
held  (Rolfe,  B.,  dissentiente),  that  it  was  not  a  bill  of 
exchange,  and  that  it  was  admissible  in  evidence 
without  a  stamp.    [Cresswell,  J.   Who  ever  heard  of  a 
negotiable  right  to  be  credited  in  a  book  ?    Wilde,  C.  J. 
Suppose  this  instnmient  had  been  accepted  by  the 
cashier,  what  would  have  been  the  consequence  ?]  He 
would  not  have  been  liable  to  be  called  upon  to  pay  it. 


(a)  14  M.  ^  W.  418. 
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y^is  is  not  unlike  the  case  of  Jenny  v.  Herle  (a),  where 
"Was  held  that  a  bill  drawn  payable  out  of  a  particular 
is  not  a  bill  of  exchange.    At  the  utmost^  this  is 
order  to  pay  out  of  the  moneys  of  the  corporation. 

Wilde,  C.  J.  I  think  this  instrument  is  a  bill  of 
exchange.  There  is  nothing  ambiguous  in  its  terms ; 
nothing  to  be  inferred  but  that  the  sum  therein  men- 
tioned is  to  be  paid.  As  I  understand  the  words 
"credit  in  cash,"  this  is  an  order  by  one  person  on 
another,  to  hold  to  the  use,  or  at  the  command,  of  a 
third  party,  a  certain  sum.  That  means  "pay  the 
money  to  him."   I  see  no  ground  for  a  rule. 

Cresswell,  J.  "Credit  in  cash"  clearly  means 
"  pay  over  the  money."  The  case  of  Mussell  v.  Powell 
differs  essentially  from  this.  There,  a  very  special 
agreement  was  entered  into :  but  the  judgment  of 
Solfe,  B.,  shews  pretty  strong  reasons  for  construing 
the  instrument  to  be  a  bill  of  exchange. 

Williams,  J.  I  am  of  the  same  opinion.  "  Credit 
in  cash"  is  equivalent  to  "pay." 
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V. 

COLLIXG- 
BIDOE. 


Talfourd,  J.,  concurred. 


Rule  refused. 


(a)  1  Stra.  591. 
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Allen  v.  The  Sea  Fire  and  Life  Assur- 
ance Company. 

Apra  18. 

An  inatru-  ^^jj^SSUMPSIT.    The  first  two  counts  were  upon  a 

meDt  issued  policy  of  assurance. — ^the  defendants  beinc:  de- 

byacompany,  .                                     .  . 

completely  scribed  in  the  first  count  to  be  a  joint-stock  company 

registered  completely  registered,  by  the  name  of  Tfie  Sea,  Fire, 

pursuAzit  to  ,                          ,  , 

ihel&BVict.  ^if^  Assurance  Society,  and  to  have  obtained  a  oer- 

c.  llOjinthii  tificate  of  complete  registration  conformably  to  the 

FMife^s-  statute  7  &  8  Vict.  c.  110,  intituled  "An  act  for  the 

surance  Com-  registration,  incorporation,  and  regulation  of  joint- 

pany.  To  the  companies." 
cashier.  Thir- 

ty  days  after  The  third  count  stated  that  the  defendants  then- 
date,  credit  tofore,  to  wit,  on  the  28th  of  October,  1849,  made  thrir 
order,  wi^  promissory  note  in  writing,  and  delivered  the  same  to 
the  sum  of  the  plaintiff,  and  thereby  promised  to  pay  to  the  plain- 
Si  W.  98.  6d.,  ^Y^^  g^jj  j^^^g  described  as  Mrs.  Ann  Atten,m 

'SusanKing'  order,  the  sum  of  311/.  9«.  6rf.,  thirty  days  after  the 

m  cash,  on  thereof,  and  that  the  note  was  unpaid,  &c. 
account  of 

this  corpora-  The  defendants  traversed  the  making  of  the  note 

tion," — and  mentioned  in  the  third  count. 

c^S^^e^^  At  the  trial,  before  WUde,  C.  J.,  at  the  last  assises  at 

tors  of  the  Maidstone,  the  plaintiff  put  in  an  instrument  in  the 

Hd^o bea  ^^'^^^^^^  form,  bearing  an  8«.  6rf.  stamp : — 

promissory  "  Marine  Department. 

note,  and  «  Sea,  Fire,  Life  Assurance  Society. 

Jwmp^y,  "  31,  ComhiU,  October  20th,  1849. 

notwith-  "  689,617.       £311  9s.  Qd. 

standing  it  "  To  the  cashier, 
might  not 

have  been  "  Ninety  days  after  date,  credit  Mrs.  Ann  Allen,  est 

drawn  strict-  qyAcTj  with  the  sum  of  three  hundred  and  eleven  pounds, 
ly  pursuant 

to  the  provisions  of  the  deed  of  settlement,  so  as  to  be  binding  upon  the  share- 
holders. 
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lillings^  and  sixpence^  claims  per  ^  Susan  King^ 
\,  on  account  of  this  corporation. 

"      Davis.    )  T^.•    i.  » 

itered,  F.  F.  A,y  Aciountant." 

the  part  of  the  defendants,  it  was  submitted  that 
is  not  a  promissory  note  at  all,  but  a  mere  order 
payment  of  money ;  and  that,  if  a  promissory 
t  was  not  drawn  with  the  formalities  required  by 
tute  7  &  8  Vict.  c.  110,  s.  45.  (a) 


Hiich  enacts,—"  With 
t»  bills  of  exchange  and 
ory  notes  made,  accept- 
indorsed  on  the  behalf 
unt  of  any  such  com- 
9  far  as  relates  to  the 
\  making,  accepting,  or 
Lg  the  same,  and  to  the 

of  any  such  company 
, — ^that,  if  the  directors 
::ompany  be  authorized 
\  of  settlement  or  bye- 
issue  or  accei)t  bills  of 
fe  or  promissory  notes, 
jry  such  bill  of  exchange 
nisBory  note  shall  be 
r  accepted  (as  the  case 
)  by  and  in  the  name  of 
lie  directors  of  the  com- 
whose  behalf  or  account 
le  may  be  so  made  or 
1,  and  shall  be  by  such 
8  expressed  to  be  made 
jted  by  them  on  behalf 
L  company ;  and  that 
ich  bill  of  exchange  and 
ory  note  so  made  or 
1  as  aforesaid  shall  be 
figned  by  the  secretary 
•  appointed  officer  of  the 
y  in  whose  behalf  the 

expressed  to  be  made  or 
d;  and  that  every  Mil 
lange  so  made  as  afore- 
received,  by  or  on  behalf 
company,  nmy  be  in- 
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dorscd  in  the  name  of  the  com- 
pany by  any  officer  authorized 
by  deed  of  settlement  or  bye- 
law  in  that  behalf;  and  that 
every  such  bill  of  exchange  or 
promissory  note  so  made,  ac- 
cepted, or  indorsed  as  aforesaid, 
shall,  inmiediatcly  after  the 
making,  accepting,  or  indorsing 
of  the  same,  be  reported  to  the 
proper  officer  of  the  company 
on  whose  behalf  the  same  shall 
have  been  made,  accepted,  or 
indorsed,  and  such  last-men- 
tioned officer  shall  enter  the 
same  in  proper  books  to  be  kept 
for  that  purpose  ;  and  that,  if 
any  such  bill  of  exchange  or 
promissory  note  bo  not  so  re- 
ported and  entered,  then  the 
officer  by  whose  default  such 
biU  or  note  shall  not  be  so 
reported  or  entered,  shall  be 
liable  to  repay  to  the  company 
the  amount  which  the  com- 
pany shall  pay,  or  be  liable  to 
pay,  in  respect  of  such  bill  or 
note:  Provided  always  that 
nothing  herein  contained  shall 
be  deemed  to  make  any  such 
secretary  or  officer  personally 
liable  upon  any  such  bill  of 
exchange  or  promissory  note, 
nor  be  deemed  to  make  any 
such  directors  personally  liable 
thereon,  except  as  shareholders 
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1850.         Under  the  direction  of  his  lordship,  a  verdic 

,  found  for  the  defendants  upon  all  the  issues  exce 

Allen 

third,  which  was  found  for  the  plaintiff ;  and  lea\ 

The  Sea  Fire  reserved  to  the  defendants  to  move  to  enter  the  ^ 
IjIf E 

Assurance  them  on  the  third  issue  also,  if  the  court  8 
CoMPANT.    think  either  of  the  objections  well  founded. 

SJ^ee,  Serjt.,  now  moved  accordingly.  1.  The  i 
ment  produced  at  the  trial  was  not  a  promissory 
it  was  not  a  note  in  terms  necessarily  for  the  pa] 
of  money.  [  Wilde,  C.  J.  We  held  the  other  d 
Ellison  V.  CoUingridge  (a),  that  "  credit  in  c 
without  the  aid  of  extrinsic  circumstances,  i 
"pay."]  This  is  quite  consistent  vrith  satisfiicti 
set-off.  [  Wildcy  C.  J.  So  is  a  cheque.]  But  d 
does  not  appear  upon  the  face  of  the  instni 
[WHdey  C.  J.  There  is  no  mutuality  betweei 
person  to  whom  the  order  is  addressed  and  the  he 
it  is  a  direction  by  the  employers  to  their  clerk  Xi 
the  money.]  This  is  more  like  a  bill  of  exchange 
a  promissory  note.  It  is  addressed  to  a  person 
not  a  member  of  the  corporation, — to  one  who  i 
have  been  personally  liable  upon  it  if  he  had  aco 
it.  [Oresswelly  J.  What  more  is  necessary  to  mi 
a  promissory  note  ?  Wilde,  C.  J.  Is  not  this  1 
party  drawing  upon  himself?  It  has  been  held  thi 
instrument  purposely  made  ambiguous,  may  be  dec 
on  as  a  promissory  note :  Allan  v.  Mawsan  (b) ; 
V.  Bury{c):  and  see  Brown  v.  De  Winton(d).] 

of  the  company ;  and  that  every  the  case  of  any  contract 

such  company  on  whose  behalf  and  entered  into  under 

or  account  any  bill  of  exchange  common  seal.'' 
or  promissory  note  shall  be       (a)  Antey  p.  670. 
made,  accepted,  or  indorsed,  in       (b)  4  Campb.  1  Id. 
manner  and  form  aforesaid,       (c)  6  B.  ^  C,  433, 9  D. 

shall  and  may  sue  and  be  sued  492,  2  Car,  ^  P.  559. 
thereon  as  fully  and  cflfectually,       (rf)  Ante,  Vol.  \l.  p.  32 

and  in  the  same  manner,  as  in  D.  4*  L.  62. 
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2.  Assuming  that  this  was  a  promissory  note, — ^it  is  1850. 
not  drawn  in  conformity  with  the  company's  deed  of  " 
sottlement,  under  which  alone  it  could  be  drawn.  The 

clause  provides  that  there  shall  be  not  less  than  The  Sea  Fire 
tlix^ee,  or  more  than  ten,  directors  of  the  company,  assurance 
rixe  44th  authorises  the  directors  to  make,  accept,  and  Company. 
indorse  bills  and  notes,  in  the  whole  not  exceeding 
lOO^OOO/. :  if  they  exceed  that  simi,  the  shareholders 
aro     not  liable.    [CressweU^  J.    Are  the  shareholders 
clxo.3rged  here?]    They  will  be,  when  execution  comes 
to  l>e  issued.    [CressweU,  J.  It  might  afford  an  answer 
to  £L  motion  for  leave  to  issue  execution  against  a  share- 
biolder.    The  instnmicnt  is  binding  upon  the  company, 
tKoxxgh  it  may  not  be  upon  a  shareholder,  except  to  the 
extent  of  the  value  of  his  shares.]    Then,  the  deed 
<^^tains  no  clause  impowering  two  directors  to  draw  or 
wicept.    [Cresswelly  J.    The  45th  section  of  the  7  &  8 
^ict.  c.  110,  gives  authority  to  two  directors  to  draw: 
the  deed  was  made  after  the  passing  of  that  act,  and 
tUis  is  one  of  the  very  things  contemplated  by  it.]  The 
note  should  have  been  countersigned  by  the  secretary 
^  other  appointed  officer  of  the  company.   [  Wilde  ^  C.J. 
I^his  is  countersigned  by  the  accountant.]   Tliere  was  no 
^^dence  that  he  was  the  appointed  officer  of  the  company. 

^ViLDE,  C.  J.  I  think  there  should  be  no  rule  in 
this  case.  The  first  objection  is,  that  the  instrument 
^^lared  on  in  the  third  count  is  not  a  promissory  note. 

IS  necessary  to  constitute  a  promissory  note  : 
'^hese  parties  issue  this  instrument,  importing  that  the 
^tJipany  promise  to  pay.    The  note  is  addressed  by 
drawers  to  their  own  clerk.  My  Brother  Shee  treats 
cashier  as  a  drawer.   But  at  the  trial  it  was  insisted 
the  plaintiff,  that  the  instrument  was  precisely  what 
^  think  it  is.    The  company  indicate  that  they  mean 
pay,  by  a  direction  to  their  officer  to  pay, — "  credit 

VOL.  IX. — c.  B.  P  P 


678 


EASTER  TERM, 


1850.      in  cash,"  meaning,  as  we  held  in  the  former  case, 
^^^^^      *^pay;"  and  they  point  out  to  whom  payment  is  to 
be  made.    It  appears  to  me  that  the  instnmient  con- 
ThcSEAFiBE  tains  all  that  is  essential  to  constitute  a  promissory 
Assurance  I*      then  said,  that  assuming  it  to  be  a  pro- 

CoMPANY.    missory  note,  it  is  not  made  in  conformity  with  the 
deed  of  settlement.    This  note,  however,  is  issued  by 
the  company ;  and  the  action  is  brought  against  them. 
The  restrictions  in  the  deed  cannot  be  prayed  in  aid  in 
an  action  wherein  the  shareholders  do  not  appear  to  be 
charged.  What  may  be  its  operation  as  to  them  remains 
to  be  seen.    Next  it  is  said  that  the  note  does  not  pur- 
port to  be  signed  by  all  the  directors :  but  that  objection 
is  answered  by  the  authority  given  by  the  deed,  and  by 
the  45th  section  of  the  statute,  which  provides,  that, 
"  if  the  directors  of  the  company  be  authorised  by  deed 
of  settlement  or  bye-law  to  issue  or  accept  bilk  of  ex- 
change or  promissory  notes,  then  every  such  bill  of 
exchange  or  promissory  note  shall  be  made  or  accepted 
(as  the  case  may  be)  by  and  in  the  name  of  two  of  tk 
directors  of  the  company  on  whose  behalf  or  account 
the  same  may  be  so  made  or  accepted,  and  shall  be  by 
such  directors  expressed  to  be  made  or  accepted  by 
them  on  behalf  of  such  company."    There  is  no  stipu- 
lation in  the  deed  which  is  inconsistent  with  that. 
This  note,  therefore,  is  properly  signed  by  two  directors. 
It  is  next  objected  that  the  note  is  not  countersigned  by 
the  secretary  or  other  officer  appointed  by  the  company. 
How  are  parties  to  know  who  is  an  officer  appointed 
by  the  company  ?    By  "  countersigned,"  I  understand 
that  the  instrument  must  appear  to  have  passed  under 
the  signature  of  some  appointed  officer.    Here,  the 
accountant  has  authenticated  this  instrument  by  his 
signature.    I  think  there  is  no  foundation  for  either  of 
the  objections. 

The  rest  of  the  court  concurring. 

Rule  refused. 
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Beavan  v.  Cox  and  Another.  MayG. 

TUDGMENT  in  outla^vry  having  been  recovered  Upon  error 

^  against  the  plaintiff  at  the  suit  of  the  defendants,  ^^''^^'^ 

to  reverse  un 

the  former  brought  a  writ  of  error  coram  vobis  to  outlawry,  a 
reverse  the  outlawry,  assigning  for  error,  that  he,  the  yerdict  hav- 
plaintiff,  was,  "  before  and  at  the  time  of  awarding  and  fo^d^o^  the 
issuing  of  the  writ  of  exigi  facias  upon  which  the  plaintiff  in 
said  judgment  of  outlawry  was  pronounced,  and  thence  ^J^^^^^^  ^ 
continually  afterwards  until  the  time  of  pronouncing  the  asaign- 

thc  said  judgment  of  outlawy,  and  afterwards,  was  in  ^^^^  ®^ 

.   ,        J  . ,  „  rors,  and  the 

parts  oeyona  tne  seas.  time  for  mov- 

ing for  a  new 

Prideatix. — upon  an  affidavit  stating  the  above  facts, 

'      ^  .  passed, — the 

and  also  stating  that  the  defendants  by.  their  plea  plaintiff  is 
traversed   the   said  assignment  of  error,  that  the  ^^^^^^^  °' 

.    1  1        r^r.  ^         n      J       '1  ^  i  ™^  absolutO 

cause  was  tried  on  the  29th  oi  Aj>ru  lust,  when  a  to  reverse  the 
verdict  was  found  for  the  plaintiff  in  error,  and  that  outlawr}% 
the  habeas  corpora  in  the  cause  was  returnable  on  the  Ji^^of  tl^^^* 
27th  of  April  last,  and  that  no  rule  for  a  new  trial  had  record  and 
been  granted,  and  upon  production  of  the  record  and  P^^^^' 
posteay — ^moved  to  reverse  the  outlawry.    lie  stated  that 
this  course  had  been  adopted  in  a  case  of  Gremlle  v. 
Stuh  (a). 

Wilde,  C.  J.,  after  conferring  with  the  masters,  said 
that  the  rule  might  be  absolute  in  the  first  instance. 

Rule  accordingly. 
(a)  In  Q.  B,,  Michaelmas  Tenu,  1H47. 


r  i»  2 
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April  26.     Hallett  and  Others  v.  Wigram  and  Others. 

A  claim  for  HFIHIS  was  an  action  of  assumpsit.  The  first  count 
tT^nS'''  declaration  stated  that  the  defendants, 

average        before  and  at  the  several  times  hereinafter  mentioned, 
to  wit,  on  the  15th  of  March^  1847,  were  owners  of 

where  a  part 

of  the  cargo  ^^d  interested  in,  and  in  possession  of,  a  certain  ship 
is  sacrificed  or  vessel  called  the  Ilarpoaner,  then  being  at  a  certain 
servation^f   P^^^'  Adelaide,  in  South  Australia,  and 

the  ship  and  bound  from  thence  to  a  certain  port  in  the  United 

the  rest  of  Kingdom,  to  wit,  to  Swansea,  in  South  Wales:  that 
the  cargo  6       »  '  » 

from  an  im-  theretofore  the  plaintiffs,  to  wit,  on  the  day  and  year 

pending  dan-  aforesaid,  at  the  special  instance  and  request  of  the 

^ere*a  part  defendants,  caused  to  be  shipped  and  loaded  in  and  on 

of  the  cargo  board  of  the  said  ship,  at  Adelaide  aforesaid,  divers 

is  sold  to  raise  rmods  and  merchandises  of  them  the  plaintiffs,  to  wit, 
money  at  a     "  . 
port  to  which  five  hundred  tons  of  copper  ore,  of  great  value,  to  wit, 

^ttWkf^   of  the  value  of  20,000/.,  to  be  carried  and  conveyed  in 

the  repair  of  ^he  said  ship  by  the  defendants  for  the  plaintife. 

damage  in-     from  Adelaide  aforesaid  to  Swansea  aforesaid,  and  there, 

dhiaiy  perik  ^  Swansea  aforesaid,  to  be  delivered  by  the 

of  the  sea.      defendants  to  the  plaintiffs,  the  dangers  and  accidents 

of  the  seas  and  navigation  only  excepted,  for  certain 

freight  and  reward  to  be  paid  by  the  pliiintiffs  to  the 

defendants  in  that  behalf:  That  thereupon,  afterwards, 

to  wit,  on  the  day  and  year  aforesaid,  the  said  ship  set 

sail  and  proceeded  on  her  said  voyage  from  Adelaide 

aforesaid  to  Swamea  aforesaid,  with  the  said  goods  and 

merchandises  of  the  plaintiffs,  and  certain  other  cargi^. 

on  board  thereof,  and  afterwards,  and  while  she  was 

proceeding  on  her  said  voyage,  with  the  said  goods  and 

merchandises  and  cargo  on  board  thereof  as  aforesaid. 
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to  wit,  on  the  day  and  year  aforesaid,  the  said  ship  was, 
by  the  force  and  violence  of  the  winds  and  waves,  and 
by  means  of  stormy  and  tempestuous  weather,  in  the 
course  of  such  voyage,  greatly  damaged  and  injured ; 
and  thereupon,  and  in  consequence  of  the  said  injury 
and  damage  so  sustained  as  aforesaid,  the  master  of  the 
said  ship  did,  to  wit,  on  the  day  and  year  aforesaid, 
cause  the  said  ship  to,  and  the  said  ship  did  then,  put 
back  and  sail  back  again  to  Adelaide  aforesaid,  to  have 
the  said  injury  and  damage  repaired;  and  the  said 
injury  and  damage  was,  by  the  direction  of  the  said 
master,  to  wit,  on  the  day  and  year  aforesaid,  then  and 
there  repaired :  That  the  costs  and  expenses  thereby 
then  and  there  incurred  by  the  defendants  as  owners  of 
the  said  ship  as  aforesaid,  in  and  about  the  repairing 
the  said  damage  and  injury,  and  in  and  about  the  pro- 
viding the  necessary  stores  and  victuals  for  the  supply 
of  the  said  ship,  and  the  crew  thereof,  amounted  in  the 
whole  to  a  large  sum,  to  wit,  to  the  sum  of  10,000/. ; 
and,  because  the  master  of  the  said  ship  had  not  then, 
and  could  not  obtain,  moneys  for  the  repairs  of  the  said 
ship,  and  without  such  moneys  the  said  ship  could  not 
then  have  been  repaired,  and  the  same,  and  the  freight 
to  be  earned  by  the  carriage  of  the  said  goods,  would 
then  have  become  wholly  useless  and  lost  to  the  de- 
fendants, the  said  master  did  then,  for  the  preservation 
of  their  said  ship  as  aforesaid,  and  in  order  to  enable 
them  to  earn  the  said  freight  of  the  said  ship  for  the 
said  voyage  as  aforesaid,  and  to  pay  the  costs  and 
expenses  so  incurred  as  aforesaid,  take  a  large  portion, 
to  wit,  three  hundred  tons  of  the  said  copper  ore  of  the 
plaintiffs,  of  great  value,  to  wit,  of  th<?  value  of  10,000/., 
so  delivered  to  them  the  defendants  to  be  carried  and 
conveyed  and  delivered  to  the  plaintiffs  as  aforesaid, 
and  did  then  sell  the  same  for  a  certain  sum  of  money, 
to  wit,  the  sum  of  5,000/.,  with  which  last-mentioned 
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sum  of  money  so  realised  by  the  sale  of  the  said  copper 
ore  as  aforesaid^  the  costs  and  chains  so  as  aforesaid 
incurred  in  and  about  the  premises  were  paid,  to  wit^ 
by  the  defendants ;  and  the  said  ship  allterwards,  to  wit, 
on  the  day  and  year  aforesaid,  so  repaired,  resumed  her 
voyage,  and  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  arrived  in  safety  at  her  destined  port :  That 
the  defendants  did  then,  in  consideration  of  the  pre- 
mises, promise  the  plaintiffs  that  they  would,  on  the 
request  of  the  plaintiffs,  pay  to  them,  the  plaintiff,  the 
value  of  the  said  copper  ore  so  sold  as  aforesaid,  and 
contracted  to  be  carried,  conveyed,  and  delivered  as 
aforesaid,  for  which  the  same  might  have  been  sold,  had 
the  same  then  been  delivered  by  the  said  defendants  to 
the  said  plaintiffs  at  Swansea  aforesaid  :  That  the 
value  of  the  said  copper  ore  so  sold  as  aforesaid,  for 
which  the  same  might  have  been  sold  at  Swansea  afore- 
said, had  the  same  then  been  delivered  there  to  the 
plaintiffs  as  aforesaid,  amounted  to  a  large  sum  of 
money,  to  wit,  the  sum  of  10,000/.,— of  all  which  pre- 
mises the  defendants  then  had  due  notice,  and  were 
afterwards,  to  wit,  on  the  1st  of  June^  1848,  requested 
by  the  plaintiffs  to  pay  to  them  the  said  last-mentioned 
moneys,  &c. 

Seioiid  pica.  To  this  count  the  defendants  pleaded,  secondly,— 
except  as  to  the  non-payment  by  the  defendants  of  the 
sums  of  1,680/.  lis.  8d.  and  770/.  4«.  llrf.,  parcels 
respectively  of  the  said  sum  of  10,000/.  for  which  the 
said  copper  ore  so  sold  as  in  that  count  mentioned, 
might  have  been  sold,  had  the  same  been  delivered  by 
the  defendants  to  the  plaintiffs  at  Swansea  aforesaid,  as- 
in  the  siiid  first  count  mentioned, — that,  on  the  occasion 
of  the  said  ship  so  being  by  the  force  and  violence  of 
the  winds  and  waves,  and  by  means  of  stormy  and  tern- 
])ostuous  weather,  damaged  and  injured  as  in  the  said 
first  count  mentioned,  the  said  ship  became  and  was.  in 
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consequence  of  the  said  injury  and  damage^  the  same  1860. 
then  being  dangers  and  accidents  of  the  seas  and  navi-    ^^^  ^^^ 
gation,  broken,  leaky,  dangerous,  and  incapable  of  t?. 
further  prosecuting  her  said  voyage,  insomuch  that  it  Wigram. 
then  became  expedient  and  necessary,  for  the  preserva- 
tion of  the  said  ship  and  her  cargo,  and  to  enable  her  to 
complete  her  said  voyage,  and  to  prevent  the  said  ship, 
with  her  said  cargo,  from  being  wholly  lost  and  de- 
stroyed, and  for  the  common  benefit  and  advantage  of 
the  plaintiffs  and  all  persons  interested  in  the  said 
cargo,  and  in  the  performance  or  completion  of  the  said 
voyage,  that  the  said  ship  should  put  back  and  sail 
back,  as  in  the  said  first  count  mentioned,  to  have  the 
said  cargo  unloaded  and  taken  from  on  board  the  said 
ship,  and  the  said  damage  and  injury  repaired ;  and  the 
said  ship  did  so  sail  back  and  put  back,  and  the  master 
of  the  said  ship  did  so  cause  the  said  ship  to  sail  back 
and  put  back  as  in  the  first  coimt  mentioned,  to  have 
the  said  cargo  unloaded,  and  the  said  damage  and  injury 
repaired,  and  for  the  preservation  of  the  said  ship  and 
cargo,  and  to  enable  the  said  ship  to  complete  her  said 
voyage,  and  to  prevent  the  said  ship  and  cargo  being 
wholly  lost,  and  for  such  common  benefit  and  advantage 
as  aforesaid, — the  said  port  and  place  to  which  the  said 
ship  so  sailed  back  and  put  back  as  aforesaid  then  being 
the  most  proper  and  convenient  port  and  place  in  that 
behalf  for  the  preservation  of  the  said  ship  and  cargo, 
and  at  which  the  said  ship  could  be  repaired  or  made 
fit  to  prosecute  her  said  voyage :  That  the  said  cargo 
then  was  unloaded,  and  the  said  ship  repaired,  for  such 
conmion  benefit  and  advantage  as  aforesaid,  and  not  for 
the  exclusive  benefit  of  the  defendants,  or  for  the  benefit 
or  advantage  of  the  defendants  as  o>vner8  of  the  said 
ship  more  or  in  a  greater  degree  than  of  the  owners  of 
the  said  cargo :  That  the  said  repairs  in  the  said  first 
count  mentioned  were  necessary  and  requisite  for  the 
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completion  of  the  said  voyage,  and  the  said  costs  and 
expenses  in  the  first  count  mentioned  were  then  incurred 
for  the  said  repairs,  and  in  and  about  the  unloading  of 
the  said  cargo  as  aforesaid :  That  the  costs  of  the  said 
repairs  then  greatly  exceeded  the  value  of  the  said  ship 
when  the  same  was  so  repaired,  and  the  said  repairs 
were  such  as  ought  not  to  have  been  done  to  the  said 
ship,  except  for  the  purposes  of  conveying  the  said 
cargo  to  the  said  port  of  delivery,  and  the  same  would 
not  have  been  done  to  the  said  ship,  if  the  said  caiga 
could  otherwise  have  been  conveyed  to  the  said  port  of 
delivery ;  and,  because  the  said  master  was  unable,  by 
bottomry,  hypothecation,  or  otherwise  than  by  mcb 
sale  as  hereinafter  mentioned  of  part  of  the  said  cargo, 
to  raise  fimds  sufficient  for  the  said  costs  and  expenses, 
or  to  cause  or  procure  the  said  repairs  to  be  done  on 
credit,  or  to  convey  or  cause  to  be  conveyed  the  re- 
mainder of  the  said  cargo  to  the  said  port  of  delivery, 
to  wit,  to  Swansea  aforesaid,  he,  the  said  master,  in 
order  to  complete  the  said  voyage,  and  to  convey  the 
remainder  of  the  said  cargo  to  the  said  port  of  delivery, 
and  as  a  matter  of  urgent  necessity,  as  the  same  then 
was,  did,  at  the  time  in  the  said  first  count  in  that 
behalf  mentioned,  sell  the  said  part  of  the  said  copper 
ore  in  the  said  first  count  in  that  behalf  mentioned, 
together  with  certain  other  goods,  being  part  of  the 
said  cargo, — ^he,  the  said  master,  then  exercising  reason- 
able and  proper  discretion  and  due  care  and  diligence, 
and,  after  due  deliberation  had  by  him  in  that  behalf, 
reasonably  and  bond  fide  deeming  and  considering  it  to 
be,  as  the  same  in  fact  then  was,  the  best  thing  that 
could  be  done  for  all  parties  concerned  in  the  said 
voyage,  and  especially  for  the  owners  of  the  remainder 
of  the  said  cargo  then  remaining  unsold:  That  the 
proceeds  of  the  sale  of  the  said  part  of  the  said  copper 
ore  so  sold  as  aforesaid,  amounted  to  a  certain  sum,  to 
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wit^  the  sum  of  1^680/.  17^.  8d.,  and  no  more^  although  1850. 
he,  the  said  master,  then  sold  the  same  for  the  best  ^ 
price  that  could  be  obtained  for  the  same  at  the  said  ^ 
port  and  place  where  the  same  was  so  sold  as  aforesaid,  Wigram. 
and  then  used  due  care  and  diligence  and  his  utmost 
endeavours  to  obtain  for  the  said  part  of  the  said  copper 
ore  so  sold  as  aforesaid  the  best  and  highest  possible 
price;  and  the  said  part  of  the  said  copper  ore,  and 
the  said  part  of  the  said  cargo  so  sold  as  aforesaid, 
then  being  a  proper  and  convenient  part  to  be  so  sold 
on  such  emci^ency,  and  being  such  part  as  could  be 
sold  with  as  little  loss  as  possible :  That  the  master  of 
the  said  ship  did  then,  with  and  by  means  of  the  pro- 
ceeds of  the  said  sale,  cause  the  necessary  repairs  to  be 
done,  and  prosecute  and  complete  the  said  voyage  with 
the  said  ship,  and  the  remainder  of  the  said  cargo,  and 
of  the  said  copper  ore  so  delivered  to  the  defendants,  for 
the  purpose  in  the  first  count  mentioned,  and  did  after- 
wards, to  wit,  on  the  1st  of  January,  1848,  deliver  the 
same  to  the  plaintiffs  at  the  port  of  delivery,  to  wit,  at 
Swansea  aforesaid,  the  same  then  being  of  great  value, 
to  wit,  of  the  value  of  5,000/.,  and  having  been  safely 
and  securely  carried  and  conveyed  on  board  the  said 
ship  from  Adelaide  aforesaid  to  Swafisea  aforesaid: 
That  the  value  to  the  plaintiffs  of  the  said  part  of  the 
said  copper  ore  so  sold  as  aforesaid,  if  the  same  had 
been  conveyed  to  the  said  port  of  delivery,  instead  of 
being  so  sold  as  aforesaid,  would  then  have  been  a 
certain  sum,  to  wit,  the  sum  of  5,707/.  3s,  4rf.,  and  no 
more  ;  and  that,  on  the  occasion  aforesaid,  by  reason  of 
the  sale  aforesaid,  a  certain  loss  (exceeding  the  value  of 
the  said  ship  when  so  repaired  as  aforesaid)  was  in- 
curred, to  wit,  to  the  amount  of  4,026/.  5^.  Sd.,  the 
same  being  the  difference  between  the  produce  of  the 
said  sale  and  the  value  to  the  plaintiffs  of  the  said  part 
of  the  said  copper  ore  so  sold  as  aforesaid,  and  which 
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1850.      the  said  part  would  have  been  worth  if  the  same  Ixad 
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of  being  so  sold  as  aforesaid ;  and  the  said  sum  of 

WiGRAM.  4,026/.  58.  8d,  was,  on  the  occasion  of  the  said  safe, 
lost  and  sacrificed  in  the  manner  aforesaid,  and  for  tire 
common  benefit  and  advantage  of  all  parties  interested 
in  the  said  ship  or  freight,  or  her  said  cargo,  or  the 
completion  of  the  said  voyage ;  and  the  said  loss  was 
incurred  for  such  common  benefit  and  advantage  as 
aforesaid ;  and,  by  the  usage  and  custom  of  merchants, 
the  said  loss  and  sacrifice  so  incurred  and  made  as 
aforesaid  was  and  is  the  subject  of  a  general  average 
contribution  by  and  amongst  all  parties  interested  in 
the  said  ship  and  the  said  cargo,  and  the  completion  of 
the  said  voyage,  and  in  the  fireight  to  be  therein  earned 
by  the  said  ship,  in  proportion  to  their  respective  in- 
terests :  That  the  amount  of  such  contribution  to  be  by 
them,  the  defendants,  contributed  in  proportion  to  thdr 
interest  in  the  said  ship,  freight,  and  cargo,  amounted 
to  a  certain  sum,  to  wit,  the  sum  of  770?.  48.  lid.,  and 
no  more :  That  the  defendants,  by  reason  of  the  pre- 
mises, became  and  were  discharged  from  the  payment 
of  any  larger  sum  in  respect  of  the  said  copper  ore  so 
sold  as  aforesaid,  and  the  value  thereof  for  which  the 
same  might  have  been  sold  had  the  same  been  deUvered 
by  the  defendants  to  the  plaintifis  at  Swansea  aforesaid, 
other  than  and  beyond  the  amount  of  the  proceeds  of 
the  sale  of  the  said  copper  ore  so  sold  as  aforesaid,  to 
wit,  the  said  sum  of  1,680/.  118.  8rf.,  and  the  amount 
of  the  said  last-mentioned  contribution,  to  wit,  the  sum 
of  770/.  4«.  llrf.,  which  said  two  sums  of  1,680/.  17<  8rf. 
and  770/.  4^.  lid.  are  the  sums  in  the  introductory 
part  of  this  plea  mentioned,  and  therein  excepted. 
Third  pica.  Third  plea,  to  the  first  count, — so  far  as  the  same 
relates  to  the  non-payment  by  the  defendants  of  the 
sum  of  3,342/.  17*.,  parcel  of  the  value  of  the  said 
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copper  ore  so  sold  as  in  that  count  mentioned,  for  which 
the  same  might  have  been  sold  had  the  same  been 
delivered  by  the  defendants  to  the  plaintiffs  at  Swansea 
aforesaid,  as  in  the  said  first  count  mentioned, — that, 
on  the  occasion  of  the  said  ship  so  being,  by  the  force 
and  violence  of  the  winds  and  waves,  and  by  means  of 
stormy  and  tempestuous  weather,  damaged  and  injured, 
as  in  the  said  first  coimt  mentioned,  the  said  ship 
became  and  was,  in  consequence  of  the  said  injury  and 
damage,  the  same  then  being  dangers  and  accidents  of 
the  seas  and  navigation,  broken,  leaky,  dangerous,  and 
incapable  of  further  prosecuting  her  said  voyage,  inso- 
much that  it  then  became  expedient  and  necessary,  for 
the  preservation  of  the  said  ship  and  her  cargo,  and  to 
enable  her  to  complete  her  said  voyage,  and  to  prevent 
the  said  ship,  mth  her  said  cargo,  firom  being  wholly 
lost  and  destroyed,  and  for  the  common  benefit  and 
advantage  of  the  plaintiffs  and  all  persons  interested  in 
the  said  cargo,  or  in  the  performance  or  completion  of 
the  said  voyage,  that  the  said  ship  should  put  back  and 
sail  back,  as  in  the  said  first  count  mentioned,  to  have 
the  said  cargo  imloadcd  and  Uiken  from  on  board  the 
said  ship,  and  the  said  damage  and  injury  repaired; 
and  the  said  ship  did  so  sail  ])ack  and  put  back,  and  the 
said  master  of  the  said  sliip  did  so  cause  the  said  ship 
to  sail  back  and  put  back,  as  in  the  first  count  men- 
tioned, to  have  the  said  cargo  imloaded,  and  the  said 
damage  and  injury  repaired,  and  for  the  preservation  of 
the  said  ship  and  cargo,  and  to  enable  the  said  sliip  to 
complete  her  said  voyage,  and  to  prevent  the  said  ship 
and  cargo  being  wholly  lost,  and  for  such  common 
benefit  and  advantage  as  aforesaid, — the  said  port  and 
j)lace  to  which  the  said  ship  so  sailed  back  and  put 
back  as  aforesaid,  then  being  the  most  proper  and  con- 
venient port  and  place  in  that  behalf  for  the  preserva- 
tion of  the  said  ship  and  cargo,  and  at  whicli  the  said 
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ship  could  be  repaired  or  made  fit  to  prosecute  her  said 
voyage ;  and  the  said  cargo  then  was  unloaded^  and  the 
said  ship  repaired^  for  such  common  benefit  as  aforesaid, 
and  not  for  the  exclusive  benefit  of  the  defendants,  or 
for  the  benefit  or  advantage  of  the  defendants  as  owners 
of  the  said  ship  more  or  in  a  greater  degree  than  of  the 
owners  of  the  said  cargo :  That  the  said  repairs  in  the 
said  first  count  mentioned  were  requisite  and  necessary 
for  the  completion  of  the  said  voyage :  That  the  said 
costs  and  expenses  in  the  said  first  coimt  mentioned 
were  then  incurred  for  the  said  repairs^  and  in  and 
about  the  unloading  of  the  said  cargo  as  aforesaid^  and 
the  costs  of  the  said  repairs  then  greatly  exceeded  the 
value  of  the  said  ship  when  the  same  was  so  repaired, 
and  the  said  repairs  were  such  as  ought  not  to  hare 
been  done  to  the  said  ship,  except  for  the  purpose  of 
conveying  the  said  cargo  to  the  said  port  of  deUverj*, 
and  the  same  would  not  have  been  done  to  the  said  ship 
if  the  said  cargo  could  otherwise  have  been  conveyed  to 
the  said  port  of  delivery :  That,  because  the  said  master 
was  unable,  by  bottomry,  hypothecation,  or  otherwise 
than  by  such  sale  as  hereinafter  mentioned  of  part  of 
the  said  cargo,  to  raise  funds  sufficient  for  the  said 
costs  and  expenses,  or  to  cause  and  procure  the  said 
repairs  to  be  done  on  credit,  or  to  convey  or  cause  to  be 
conveyed  the  remainder  of  the  said  cargo  to  her  said 
port  of  delivery,  to  wit,  to  Swansea  aforesaid,  he,  the 
said  master,  in  order  to  complete  the  said  voyage,  and 
to  convey  the  remainder  of  the  said  cargo  to  the  said 
port  of  delivery,  and  as  a  matter  of  urgent  necessity,  as 
the  same  then  was,  did,  at  the  time  in  the  said  first 
count  in  that  behalf  mentioned,  sell  the  said  part  of  the 
said  copper  ore  in  the  said  first  count  in  that  behalf 
mentioned,  together  with  certain  other  goods,  being 
part  of  the  said  cargo,  and  shipped  luid  delivered  on 
board  the  said  ship,  to  be  by  the  defendants,  as  oi^ncrs 
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of  the  said  ship,  conveyed  on  board  the  same  from  1850. 
Adelaide  aforesaid  to  Swansea  aforesaid,  he,  the  said  j^^^^^et 
master,  then  exercising  reasonable  and  proper  discretion  t?. 
and  due  care  and  diligence,  and,  after  due  deliberation  /^^V'igra^ 
had  by  him  in  that  behalf,  reasonably  and  bond  fide 
deeming  and  considering  it  to  be,  as  the  same  in  fact 
then  was,  the  best  thing  that  could  be  done  for  all 
parties  concerned  in  the  said  voyage,  and  especially  for 
the  owners  of  the  remainder  of  the  said  cargo  then 
remaining  unsold  :  That  the  proceeds  of  the  sale  of  the 
said  part  of  the  said  cargo,  to  wit,  the  said  copper  ore 
and  other  goods  so  sold  as  aforesaid,  amounted  to  a 
certain  sum,  to  wit,  the  simi  of  2,410/.  3d.,  and  no 
more,  although  he,  the  said  master,  then  sold  the  same 
for  the  best  price  that  could  be  obtained  for  the  same  at 
the  said  port  as  aforesaid,  and  then  used  due  care  and 
diligence,  and  his  utmost  endeavours  to  obtain  for  the 
said  part  of  the  said  cargo  so  sold  as  aforesaid  the  best 
and  highest  possible  price,  and  the  said  part  of  the  said 
cargo  so  sold  as  aforesaid  then  being  a  proper  and  con- 
venient part  to  be  so  sold  on  such  an  emergency,  and 
being  such  part  as  could  be  sold  with  as  little  loss  as 
possible:  That  the  said  master  of  the  said  ship  did 
then,  with  and  by  means  of  the  proceeds  of  the  vSjiid 
sale,  cause  the  necessary  repairs  to  be  done,  and  pro- 
secute and  complete  the  said  voyage  vriih  the  said  ship, 
and  remainder  of  the  said  cargo,  and  of  the  said  copper 
ore  so  delivered  to  the  defendants,  for  the  purpose  in  th(^ 
said  first  count  mentioned,  and  did  afterwards,  to  ^vit, 
on  the  1st  of  January,  1848,  deliver  the  same  to  th<» 
plaintiffs  at  the  port  of  delivery,  to  wit,  Swansea  afore- 
said, the  same  then  being  of  great  value,  to  wit,  tli(» 
value  of  5,000/.,  and  liaving  been  safely  and  seeun^ly 
carried  and  conveyed  on  board  the  said  ship  from 
Adelaide  aforesaid  to  Swansea  aforesaid:  That  th(» 
value  to  the  owners  of  the  said  part  of  the  said  cargo  so 
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sold  as  aforesaid,  would  then  have  been,  a  certain  suirm^ 

WiGRAM.    to  wit,  the  sum  of  6,544Z.  Ss.  Id. ;  and  that,  on  th^ 
occasion  aforesaid,  by  reason  of  the  sale  aforesaid,  « 
certain  loss,  exceeding  the  value  of  the  said  ship  whcxnt 
so  repaired  as  aforesaid,  was  incurred,  to  wit,  to  tk€2 
amount  of  4,258/.  14t8.  llrf.,  the  same  being  the  difer— 
ence  between  the  proceeds  of  the  said  sale  and  the  val».e 
of  the  said  part  of  the  said  cargo  so  sold  as  aforesaid, 
and  which  the  said  part  would  have  been  worth  if  the 
same  had  been  conveyed  to  the  said  port  of  delivery, 
instead  of  being  so  sold  as  aforesaid ;  and  the  said  sum 
of  4,258/.  lis.  lid.  was,  on  the  occasion  of  the  said  sale, 
lost  and  sacrificed  in  the  maimer  aforesaid,  and  for  the 
common  benefit  and  advantge  of  all  parties  interested 
in  the  said  ship  or  freight,  or  her  said  cargo,  or  the 
completion  of  the  said  voyage ;  and  the  said  loss  wa« 
incurred  for  such  common  benefit  and  advantage  as 
aforesaid ;  and,  by  the  usage  and  custom  of  merchants, 
the  said  loss  and  sacrifice  so  incurred  and  made  as 
aforesaid  was  and  is  the  subject  of  a  general  average 
contribution  by  and  amongst  all  persons  interested  in 
the  said  ship  and  the  said  cargo,  and  the  completion  of 
the  said  voyage,  and  in  the  freight  to  be  therein  earned 
by  the  said  ship,  in  proportion  to  their  respective  in- 
terests :  That,  by  the  usage  and  custom  of  merchants,  the 
said  defendants,  as  owners  of  the  said  ship,  were  and  are 
liable  to  reimburse  and  make  good  to  the  owners  of  the 
said  goods  so  sold  as  aforesaid,  the  amount  in  respect 
of  the  said  loss  to  which  such  last-mentioned  owners 
were  and  are  entitled  by  reason  of  such  sale :  That  the 
said  defendants,  as  such  ship-owners,  so  being  Uable  to 
reimburse  and  make  good  the  said  loss,  were  and  are, 
by  the  said  usage  and  custom  of  merchants,  entitled  to 
receive  the  contributions  to  such  general  average :  That 
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the  amount  of  such  contribution  to  be  by  the  plaintiffs 
contributed,  in  proportion  to  their  interest  in  the  said 
3opper  ore  and  cargo,  amounted  to  a  certain  large  sum, 
to  wit,  the  said  sum  of  3,342/.  17«.,  whereof  the  dcfend- 
mts,  before  the  commencement  of  this  suit,  to  wit,  on 
:he  1st  of  Januaryy  1849,  had  notice,  and  the  same 
ilways  had  been  and  still  remained  unpaid  and  un- 
uitisfied  by  the  plaintiffs ;  and  thereupon,  by  reason  of 
:he  premises  in  that  plea  mentioned,  and  by  the  usage 
uid  custom  of  merchants,  the  defendants  became  and 
vrere  before  the  commencement  of  this  suit,  and  thence 
tiitherto  had  been,  and  still  were,  entitled  to  deduct 
the  last-mentioned  sum  of  money  from  the  said  sum  in 
the  said  first  count  alleged  to  be  payable  from  the 
lefendants  to  the  plaintiffs,  as  the  value  of  the  said 
copper  ore  so  sold  as  aforesaid,  and  to  set  off  and  allow 
the  said  sum  of  3,342/.  17^.  against  an  equal  amount  of 
the  value  of  the  said  copper  ore  of  the  plaintiffs  so  sold 
as  aforesaid,  and  to  have  such  equal  amount  Uquidatod 
and  discharged :  That  the  amount  of  contribution  to 
be  contributed  by  the  plaintiffs  as  aforesaid,  was  ascer- 
tained before  the  commencement  of  this  suit,  to  wit,  on 
the  day  and  year  last  aforesaid,  and  the  defendants 
then  were,  and  thence  hitherto  had  been  ready  and 
willing  to  have  the  amount  of  the  said  contribution 
deducted  from  the  value  of  the  said  copper  ore,  and 
that  an  equal  amount  of  the  value  of  the  said  copi)cr 
ore  should  be  set  off  and  allowed  against  the  said 
amount  of  contribution,  and  should  be  thereby  liqui- 
dated and  discharged,— of  all  which  the  plaintiffs  then, 
to  wit,  on  the  day  and  year  last  aforesaid,  had  notice, 
and  were  then,  and  before  the  commencement  of  this 
suit,  required  by  the  defendants  to  make  and  allow  sucli 
allowance,  deduction,  and  set-off  as  aforesaid ;  and  the 
lefendants  thereby,  according  to  the  usage  and  custom 
merchants,  became  and  were  discharged  from  the 
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payment  of  the  said  sum  of  3,342/.  lis.  in  the  intro- 
ductory part  of  this  plea  mentioned,  the  same  bein^ 
equal  to  and  equalled  by  the  amounts  of  such  contribu- 
tion so  to  be  by  the  plaintiffs  contributed  as  aforesaid, — 
verification. 

To  these  pleas,  the  plaintiffs  demurred  specially. 

Sir  F.  Kelly  (with  whom  was  Barstoto),  in  support 
of  the  demurrer.  The  facts  which  appear  upon  the 
record  are  these : — ^The  Harpooner  received  on  board  at 
Adelaide  a  quantity  of  copper  ore  belonging  to  the 
plaintiffs,  with  which  she  sailed  on  her  voyage  to 
Swansea,  In  the  course  of  the  voyage,  the  ship  sus- 
tained sea  damage  which  compelled  her  to  return  to 
Adelaide.  Considerable  repairs  being  found  necessary 
to  enable  the  vessel  to  pursue  her  voyage,  and  the 
master  being  unable  otherwise  to  raise  money  to  effect 
such  repairs,  and  being  imable  otherwise  to  forward 
the  rest  of  the  cargo  to  the  port  of  destination,  a  por- 
tion of  such  cargo,  belonging  to  the  plaintiff,  was 
sold,  and  the  vessel,  being  repaired,  afterwards  com- 
pleted her  voyage,  and  delivered  the  rest  of  the  cargo 
at  Swansea.  The  second  plea,  admitting  the  facts  stated 
in  the  declaration,  and  admitting  the  liabiUty  of  the 
defendants  to  pay  the  value  of  the  goods  so  sold  at  the 
port  of  discharge,  alleges  that  the  vessel  put  back  for 
the  common  benefit  of  the  plaintiffs  and  all  persons 
interested  in  the  ship,  freight,  and  cargo,  and  in  the  per- 
formance of  the  voyage ;  that  the  ship  was  repaired  for 
such  common  benefit  and  advantage,  and  not  for  the 
exclusive  benefit  of  the  defendants,  or  for  the  benefit  or 
advantage  of  the  defendants  as  owners  of  the  ship,  more, 
or  in  a  greater  degree,  than  of  the  owners  of  the  cargo ; 
that  the  repairs  were  necessary ;  that  the  costs  of  the 
repairs  greatly  exceeded  the  value  of  the  ship  when 
repaired  (not  the  value  of  the  ship  and  freight); 
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that  the  master,  being  unable,  by  bottomry,  hjrpotheca- 
tion,  or  otherwise,  to  raise  money  to  pay  for  the  repairs, 
>r  to  get  them  done  on  credit,  as  a  matter  of  urgent 
aecessit)',  sold  a  portion  of  the  cargo,  reasonably  and 
bond  fide  considering  it  to  be,  as  in  fact  it  was,  the 
best  that  could  be  done  for  all  parties  concerned  in  the 
fc'oyage,  and  especially  for  the  owners  of  the  remainder 
jf  the  cargo;  that  the  master,  >vith  the  money  thus 
obtained,  repaired  the  ship,  completed  the  voyage,  and 
delivered  the  residue  of  the  cargo  at  its  destined  port ; 
that  the  difference  between  the  sum  reahzed  by  such 
sale  and  the  price  the  ore  so  sold  would  have  fetched  at 
Swansea,  was  a  loss  incurred  for  the  common  benefit, 
and  was  by  the  usage  and  custom  of  merchants 
the  subject  of  general  average  contribution  by  and 
Eunongst  the  parties  interested  in  the  ship  and  cargo, 
uid  the  completion  of  the  voyage,  and  in  the  freight  to 
be  therein  earned  by  the  ship,  in  proportion  to  their 
respective  interests.  The  allegation  is,  that  the  costs 
of  repairing  the  sliip  at  Adelaide  exceeded  the  value  of 
the  ship  when  repaired, — not  the  value  of  the  ship  and 
freight.  This  is  in  truth  an  attempt  to  convert  a  sale 
of  part  of  the  cargo  into  a  jettison.  The  plaintiffs  are 
clearly  entitled  to  the  value  which  the  copper  would 
have  realized  if  it  had  been  delivered  according  to  the 
bills  of  lading:  Alers  v.  Tobin  (a) ;  Brandt  v.  Bowlby.  (J) 
This  is  a  claim  for  general  average.  The  circumstances 
disclosed  upon  the  record  clearly  afford  no  foundation 
for  such  a  claim.  [  JVilde,  C.  J.  Would  bottomry 
interest  be  general  average  T\  Certainly  not.  If  there 
:x>uld  be  a  doubt  upon  the  subject,  it  is  removed  by  the 
recent  case  of  Duncan  v.  Benson,  (c)  The  question  is 
i^lanced  at  in  Powell  v.  Gudgeon  (d);  but  it  was  ex- 


(o)  dtedin  Abbott  on  Shippiiij?, 
Uh  ed.  371,  372. 
(6)  2JB.^  Ad.  792. 

VOL.  IX.  r.  B.  Q  Q 


(c)  1  Exch.  537. 

{d)  5  M.  4-  Selw.  431. 
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prcssly  decided  in  Power  v.  Whitmore.  (a)  In  this  latter 
case,  the  wages  and  provisions  of  the  crew,  while  a  ship 
remained  in  port,  whither  she  was  compelled  to  go  for 
the  safety  of  ship  and  cargo,  in  order  to  repair  a  damage 
occasioned  by  tempest,  were  held  not  to  be  the  subject 
of  general  average ;  nor  the  expenses  of  such  repair ; 
nor  the  wages  and  provisions  of  the  crew  during  her 
detention  in  port,  to  which  she  returned,  and  wa^ 
detained  there,  on  account  of  adverse  winds  an^ 
tempests ;  nor  the  damage  occasioned  to  the  ship  anfj 
tackle,  by  standing  out  to  sea  with  a  press  of  sail  ixj 
tempestuous  weather,  which  press  of  sail  was  necessai^ 
for  that  purpose,  in  order  to  avoid  an  impending  perfi 
of  being  driven  on  shore  and  stranded.    Lord  EUen- 
borough  there  said    that  general  average  must  lay  its 
foundation  in  a  sacrifice  of  part  for  the  sake  of  the  rest; 
but  here  was  no  sacrifice  of  any  part  by  the  master,  but 
only  of  his  time  and  patience ;  and  the  damage  incurred 
was  by  the  violence  of  the  wind  and  weather."  And 
his  lordship  explained  and  modified  a  doctrine  i^hich 
had  been  imputed  to  him  in  the  report  of  a  former  case 
of  Plummer  v.  Wildrnan,  (b)    Is  the  case  at  all  varied 
by  the  fact  that  the  repairs  exceeded  the  value  of  the 
ship,  and  that  the  benefit  was  mutual  ?    If  a  ship  puts 
back  damaged,  the  master  must  determine  whether  he 
will  repair  her  or  not.    It  may  be  that  it  is  not  his 
duty  to  repair,  where  the  cost  of  repair  will  exceed  the 
value  of  the  ship  and  freight  when  the  repairs  are 
executed :  but,  if  he  does  in  fact  repair  her,  he  does  so 
as  the  agent,  and  upon  the  sole  responsibility,  of  the 
owners.    That  is  settled  beyond  all  doubt.    The  only 
case  on  which  any  doubt  could  arise,  is  that  of  The 
Oratitudine,  (c)  But,  when  the  particular  circumstances 
of  that  case  are  looked  at,  it  will  be  found  not  to  he 

(«)  4  3f.  «S-  Selw.  141.  (c)  3  Boh,  Adm.  lUp.  25T. 

[b)  3  M.  ^'  Selw.  482. 
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inconsistent  with  the  other  authorities.    It  is  thus  that 
that  case  is  explained  by  the  court  of  Exchequer  in 
Duncan  v.  Bensan,  confirmed  by  the  Exchequer  Cham- 
ber in  Benson  v.  Duncan,  (a)    In  that  case,  the  court 
of  Exchequer  say :  (J)  "  It  is  the  primary  duty  of  the 
master^  acting  for  the  owner,  to  do  his  best  to  convey 
the  cargo  to  its  place  of  destination  in  the  same  ship, 
and,  in  case  of  damage,  to  repair  it.    ^  He  ought  to  look 
out  for  the  means  of  accomplishing  his  own  and  his 
employer's  contract ;  that  is,  the  safe  conveyance  of  the 
property  intrusted  to  his  care,  and  in  tlie  same  vehicle 
"which  he  had  contracted  to  furnish The  Gratttudine. 
The  owner  of  the  goods  is  under  no  obligation  to  con- 
tribute to  any  expenses,  except  such  as  constitute  a 
general  average,  and  that  of  the  repairs  in  this  particu- 
lar case  does  not  fall  under  that  description."  Every 
circumstance  that  exists  in  this  case  existed  there ;  and 
there  was  this  further  circumstance  in  that  case,  which 
does  not  occur  here,  \'iz.  that  the  expense  of  repairs 
exceeded  the  value  of  the  ship  and  cargo,  when  repaired : 
and  still  the  court  held  that  it  was  not  a  case  of  general 
average.    The  judgment  proceeds  :  "  To  accomplish 
the  object  of  repairing  the  vessel,  the  master  is  authorised 
to  bind  his  owner,  by  causing  the  repairs  to  be  done  on 
his  credit,  in  which  case  the  tradesman  may  sue  the 
owner;  or  by  borrowing  money  on  his  credit  where 
that  is  necessary,  in  wliich  case  the  lender  has  his 
remedy  against  the  owner ;  or  by  selling  a  portion  of 
the  cargo,  which  is  in  effect  borrowing  from  the  shipper 
through  the  medium  of  a  sale:  Richardson  v.  Noursc^c), 
and  in  this  case  the  shipper  may  sue  the  ship-owner ; 
or  the  master  may  hypothecate  part  or  the  whole  of  the 
cargo,  which  gives  a  right  to  the  proprietor  of  it  to 


(fl)  3  Exch.  644. 
\h)  1  Exch.  555. 


(r)  n  B.  4-  AM.  1>3T. 
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recover  a  compcusatioii  from  the  owner  of  the  vessel. 
All  these  are  merely  modes  of  raising  money  by  the 
agent  of  the  ship-owner  on  his  account,  and  for  liis  ase, 
to  enable  him  to  do  his  duty  by  repairing  the  vessel; 
and  in  all  the  ship-owner  must  repay  the  lender.  The 
agency  to  borrow  by  these  various  modes,  and  so  to  bind 
his  employer  to  the  lender,  is  cast  upon  the  master  by 
the  necessity  of  the  case."  [  Wilde,  C.  J.  If  the  goods 
had  been  hypothecated  here,  instead  of  sold,  that  case 
would  have  been  precisely  this.]  It  would.  It  is  un- 
necessary to  notice  the  special  grounds  of  demurrer. 
The  pleas  are  clearly  bad  in  substJince. 

ChanneUy  Serjt.  (with  whom  was  Itew),  contra.  The 
decision  in  Duncan  v.  Benson  does  not  affect  this  case 
to  the  extent  that  has  been  supposed.    Since  the  case 
of  The  Gratitudine,  it  had  been  imagined,  that,  where 
a  bond  fide  necessity  existed,  the  master,  in  selling  the 
goods,  acted  as  the  agent  of  the  owner  of  the  goods, 
and  not  as  the  agent  of  the  ship-owner.   What  Duncm 
V.  Benson  decided  was  in  truth  this, — that,  where  the 
*  master,  under  a  justifiable  necessity,  sells  goods,  or 
pledges  or  hypothecates  them,  he  does  so  as  the  agent 
of  the  owner  of  the  ship,  and  not  as  agent  of  the 
owner  of  the  goods,  except  so  far  as  is  necessary  to 
give  title  to  the  vendee  or  pawnee.    No  point  was 
made  there  as  to  whether  the  case  was  one  of  general 
average.    It  must  be  conceded  that  the  sliipper  is 
entitled  to  claim  the  value  of  the  goods  at  the  port  of 
delivery :  that  seems  to  be  settled  by  Richardson  v. 
Nourse.{a)    But  the  sale  having  taken  place  under 
circumstances  of  urgent  necessity,  and  for  the  benefit 
of  all  parties  concerned,  it  is  properly  a  subject  of 
general  average.    The  principle  on  which  general 
average  rests  is  thus  laid  down  in  Abbott  on  Ship- 
{a)  3  B.     Aid,  237. 
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ping  (a) :  "  We  have  seen,  in  a  former  part  of  this  work,  1850. 
that  a  master  may,  under  certain  circumstances,  borrow  jjallett 
money  on  the  security  of  his  ship,  or  of  its  cargo  ;  and  t,. 
that,  if  his  vessel  be  disabled  by  the  perils  of  the  sea,  Wigram. 
from  carrying  her  cargo  to  its  destination,  he  may,  if 
he  think  proper,  hire  another  vessel  for  that  purpose. 
But,  supposing  him  to  be  unable  to  raise  money  on 
bottomry,  or  by  hypothecation  of  the  cargo,  and  that 
no  other  vessel  can  be  obtained,  he  is  at  liberty  to  sell 
part  of  the  goods  intrusted  to  him,  to  enable  him,  by 
repairing  his  ship,  to  carry  the  remainder  to  their 
destination.  Goods  thus  sacrificed  for  the  benefit  of 
the  owners  of  the  rest  of  the  cargo,  seem  to  have  been 
considered  by  Lord  Stowelly  in  the  case  of  The  Grati- 
tudiney  and  have  been  considered  in  other  cases,  to  be 
the  proper  subject  of  a  general  average,  {h)  The 
motive  of  the  sale,  in  the  case  supposed,  is  no  other 
than  the  motive  for  jettison.  It  is  the  same  thing  to 
the  merchant  whose  goods  are  taken  from  his  control, 
whether  they  are  sold  or  thrown  into  the  sea.  In 
either  case,  it  is  a  sacrifice  submitted  to  by  him  for  the 
benefit  of  all,  and  which  ought  tlierefore  to  be  made 
good  by  general  contribution."  The  law  is  similarly 
laid  down  in  2  Arnould  on  Insurance,  p.  891,  where  it 
is  said,  that  "  when  such  a  sale  is  clearly  made  out  to 
have  been  for  the  general  henojity  it  entitles  the  owner 
of  the  goods  so  sold  to  claim  a  general  average  con- 
tribution in  respect  of  the  loss  ho  has  sustained  by 
the  transaction,  just  as  though  the  goods  had  been 
jettisoned."  (c)  The  like  is  stated  in  Benecke^s  Princi- 
ples of  Indemnity,  p.  271.  That  the  master  is  justified 
in  selling  a  portion  of  the  cargo  for  the  repairs  of  the 
ship  in  a  foreign  port,  in  case  of  urgent  necessity,  is 

{a)  8th  edit.  p.  498.  Nourse,  3  B.  ii'  Aid,  237. 

(6)  Citing  Hobson  v.  Wihon,        (r)  Kent's  Comm,  Vol.  iii.  ]). 
J  Cttiupb.  480,  Richardson  v.     U2  (6),  edit.  1844. 
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1850.      conceded  in  Campbell  v.  Tliompson.  (a)    In  Plummer 
Hallett    ^ '  Wtldman  (i),  where  a  ship,  in  the  course  of  her 
V.         voyage,  was  run  foul  of  by  another  ship,  and  damaged, 
WiGRAM.    and  the  captain  was  in  consequence  obliged  to  cut 
away  part  of  the  rigging,  and  to  return  to  port  to 
repair  the  damage  and  cutting  away,  without  which 
the  ship  could  not  have  prosecuted  her  voyage,  or 
safely  kept  the  sea, — ^it  was  held,  that  the  expenses  of 
repairs,  so  far  as  they  were  absolutely  necessary  to 
enable  the  ship  to  prosecute  the  voyage,  but  no  further, 
and  of  unloading  the  goods  for  the  purpose  of  making 
the  repairs,  were  a  general  average.    And  Lord  EBen- 
borough  said :     If  the  return  to  port  was  necessary  for 
the  general  safety  of  the  whole  concern,  it  seems  that 
the  expenses  unavoidably  incurred  by  such  necessity 
may  be  considered  as  the  subject  of  general  average. 
It  is  not  so  much  a  question  whether  the  first  cause  of 
the  damage  was  omng  to  this  or  that  accident,  to  the 
violence  of  the  elements,  or  the  collision  of  another 
ship,  as  whether  the  effect  produced  was  such  as  to 
incapacitate  the  ship,  without  endangering  the  whole 
concern,  from  further  prosecuting  her  voyage,  unless 
she  returned  to  port  and  removed  the  impediment.*' 
That  doctrine  is  certainly  somewhat  modified  by  the 
subsequent  case  of  Power  v.  IVhitmore.  (c)    A  sale 
under  circumstances  like  those  in  this  case  was  held, 
in  the  case  of  La  Comtancia  (d),  to  constitute  general 
average.    In  the  case  of  The  Packet  (e),  it  was  held, 
that,  if  the  property  of  a  shipper  be  taken  and  sold  for 
the  ship's  necessities,  and  to  enable  her  to  perform  the 
voyage,  the  party  has  a  right  of  contribution  over 
against  the  other  shippers,  and  his  remedy  is  not 
confined  to  the  ship-owner.    Mr.  Justice  Story y  in  an 

(a)  1  iftark,  N.  P.  C.  490.  {d)  2  JT.  Bob.  Adm.  BepASI. 
{b)  3  itf.  4-  Sehc,  482.  le)SMa8oti'8liep,{Ameriettn), 
(f)  4  M.     Schr.  141.  255. 
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elaborate  judgment  delivered  in  that  ease,  says :  "  In  1850. 
the  case  of  a  sale  of  part  of  the  cargo  by  the  master  jj^llett 
for  the  necessities  of  the  ship,  the  sale  is  in  the  nature  i,. 
of  a  compulsive  loan  for  the  benefit  of  all  concerned,  Wigbam. 
and  to  enable  the  ship  to  prosecute  her  voyage.  It 
bears  a  considerable  resemblance  to  the  case  of  a  jetti- 
son ;  for,  the  o>vner  is  deprived  of  his  property  for  the 
common  good ;  and  to  him  it  must  be  immaterial 
whether  the  loss  be  by  a  sacrifice  at  sea  or  on  shore. 
In  the  case  of  The  Gratitudine -(a).  Lord  StoweU 
manifestly  treated  it  as  a  case  of  contribution.  His 
language  is,  ^AU  must  finally  contribute  in  the  case 
of  an  actual  sale  of  a  part and  then,  adverting  to  the 
case  of  bottomry  of  the  whole,  which  he  considered  as 
equivalent  to  a  sale  of  a  part,  he  added,  *  All  contribute 
in  this,  as  a  portion  of  the  whole  value  of  the  cargo  is 
abraded  for  the  general  benefit,  probably  with  less 
inconvenience  to  the  parties  than  if  any  one  person's 
whole  adventure  of  goods  had  been  sacrificed  by  a 
disadvantageous  sale  in  the  first  instance.'  Tliis  opinion 
is  again  intimated  in  The  Iloffnung  (6),  although  the 
fieu^ts  of  that  case  did  not  require  its  application.  The 
same  doctrine  is  supported  by  Emerigon  (c),  who  ex- 
pressly holds  that  the  owner  of  the  goods  sold  has  a 
right  of  contribution  against  the  owners  of  the  goods 
saved,  whatever  may,  in  the  event  of  a  successful 
voyage,  be  the  ultimate  right  of  recovery  over  against 
the  owner  of  the  ship.  There  is  also  no  inconsiderable 
weight  of  authority  in  its  favour  from  other  maritime 
sources."  {d)  That  the  sale  here  was  not  for  the 
exclusive  benefit  of  the  ship-owners,  is  clear  from  tlie 
• 

(a)  3  Rob.  Adm,  Cas,  260.  19,  24,  28,  29;  WeskeU,  Gene- 
{h)  6  Roh.  Adm.  Cas.  383.       ral  Averaj^'ea,  pp.  252,  256,  259, 

(c)  Enierigon  ou  Maritime  art.  16 ;  Comolato  del  Mare, 
Laws,  ch.  iv.  §  9,  ch.  xii.  §  4.     ch.  104,  105 ;  Abbott  on  Ship- 

(d)  Stevens  on  Average,  pp.     ping,  Part.  III.  ch  viii.  §§  5,  8. 
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statement  that  there  were  no  other  means  of  carrying 
the  residue  of  the  cargo  to  its  destination. 

Sir  F.  Kelly  was  heard  in  reply. 

Wilde,  C.  J.    The  question  presented  for  our  deci- 
sion in  this  case  is  undoubtedly  one  of  considerable 
importance  in  its  consequences,  though  it  may  be 
doubted  whether  it  be  one  of  much  difficulty.  The 
plaintiffs,  who  had*  shipped  certain  copper  ore  on  board 
the  defendants'  vessel  at  Adelaide,  to  be  conveyed  to 
Swansea,  bring  this  action  to  recover  damages  for  the 
sale  of  a  portion  of  the  ore  at  Adelaide,  claiming  what 
it  would  have  fetched  at  the  port  of  delivery — Swansea. 
The  defendants,  in  their  pleas,  set  out  in  detail  the 
circumstances  under  which  the  sale  took  place,  and, 
admitting  the  plaintiffs'  right  to  the  proceeds  at  the 
port  of  sale,  insist  that  the  rest  is  in  the  nature  of 
general  average.    The  pleas,  in  substance,  state,  that, 
after  the  vessel,  with  the  cargo  in  question,  and  other 
goods  on  board  belonging  to  other  persons,  had  sailed 
from  Adelaide,  she  encountered  a  storm  and  sustained 
damage,  and  it  became  necessary  for  the  preservation 
of  the  ship  and  cargo,  and  to  enable  her  to  complete 
the  voyage,  that  she  should  put  back  for  repair;  that 
she  accordingly  did  put  back,  and  was  repaired  for  the 
common  benefit  and  advantage  of  the  owners  of  the 
ship  and  cargo ;  that  the  costs  of  the  repairs  exceeded 
the  value  of  the  ship  when  repaired,  and  ought  not 
and  would  not  have  been  incurred  if  the  cargo  could 
otherwise  have  been  conveyed  to  the  port  of  delivery; 
that  the  master,  being  unable  otherwise  to  raise  money 
to  pay  for  the  repairs,  necessarily  sold  a  portion  of  the 
copper,  in  order  to  enable  him  to  do  the  repairs,  and 
convey  tlie  remainder  to  Sicansea ;  that  the  sliip  sailed, 
and  the  residue  of  the  ore  was  duly  delivered  at 
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Swansea;  that  the  loss  on  the  sale, — the  difference 
between  the  proceeds  of  the  sale  at  Adelaide  and  the 
value  of  the  ore  to  plaintiffs  if  it  had  been  conveyed  to 
the  port  of  delivery, — exceeded  the  value  of  the  ship 
when  repaired,  and  was  incurre(i  for  the  common 
benefit  and  advantage  of  the  owners  of  ship  and  cargo ; 
and  that  the  loss  so  incurred  was  by  the  usage  and  custom 
of  merchants  the  subject  of  a  general  average  contribu- 
tion between  and  amongst  all  parties  interested  in  the 
ship,  freight,  and  cargo,  and  in  the  completion  of  the 
voyage;  and  that  the  defendants  were  not  liable  to 
contribute  to  the  loss  beyond  the  amount  of  the  pro- 
ceeds of  the  sale,  and  the  amount  of  general  average 
payable  by  them  in  respect  of  their  interest  in  the  ship 
and  freight.  It  is  in  respect  only  of  the  incapacity  of 
the  particular  ship  to  carry  the  goods  forward  to  their 
destination,  that  the  pleas  shew  that  the  cargo  was  in 
danger  of  being  wholly  lost.  It  is  difficult  to  see  how 
the  repair  of  the  ship  coidd  be  for  the  benefit  and 
advantage  of  the  plaintiffs.  The  plaintiffs'  goods  were 
of  a  description  not  to  be  deteriorated  to  any  great 
extent.  The  pleas  allege  that  the  cargo  could  not  be 
conveyed  to  its  port  of  delivery  by  any  other  ship :  but 
it  appears  both  from  the  declaration  and  tlie  pleas,  that 
the  cargo  consisted  of  other  goods  besides  those  of  the 
plaintiffs ;  and  there  is  no  allegation  that  the  plaintiffs' 
goods  might  not  have  been  forwarded  by  another  sliip, 
or  that  they  were  in  any  inmiediate  peril.  This,  there- 
fore, is  the  case  of  ordinary  sea  damage,  which  tlie 
ship-owner  must  repair  at  his  own  expense.  The 
claim  for  general  average  arises  where  a  part  of  a  ship- 
per's goods  is  sold  or  destro)Td  for  the  purpose  of 
relieving  the  rest  from  some  impending  peril.  For 
instance,  in  the  case  of  goods  tlirown  overboard  to 
lighten  a  sliip  in  distress.  So,  the  c  iitting  away  a 
nast,  or  otherwise  damaging  the  ship,  in  order  to 
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1%S0.  enable  her  to  escape  the  danger.  In  those  eases,  the 
Hjki^vi  ^  damage  being  incurred  for  the  purpose  of 

^         insuring  the  safety  of  the  rest  of  the  cargo,  or  pre- 
WiGEAJi.    Tenting  the  ship  from  going  to  the  bottom,  it  is  but 
reasonable  that  the;  expense  should  be  sustained  hj 
those  for  whose  benefit  it  is  incurred,  in  proportion  to 
their  several  interests.      But  how  is  that  analogous 
to  this  case  i   The  passage  cited  fit>m  Abbott  on  Ship- 
ping, 8th  edit.  p.  478,  is,  I  think,  adverse  to  the  daim 
of  the  plaintifls.      Not  only,"  says  Lord  TerUerden, 
may  the  loss  of  goods  become  the  subject  of  geneni 
contribution,  but  also,  in  some  cases,  the  expense 
incurred  in  relation  to  them.     Thus,  where  a  ship 
went  into  port  in  distress,  and  wanting  repairs,  it 
became  necessary  to  take  out  the  cai^;  and,  there 
being  no  warehouses  at  hand,  it  was  put  on  board 
other  vessels :  Lord  StoweU  said,  that,  as  the  un- 
loading of  the  goods  was  for  the  common  benefit  of 
all,  it  being  necessary  to  unload  the  ship  for  the  pie- 
servation  of  the  cargo,  as  well  as  for  its  own  repair, 
the  expense  incurred  by  it  must  be  considered  as 
general  average."    The  cases  tlie  learned  author  cites 
for  this  position,  are.  The  Copenhagen  (a).  Da  Costa  v. 
Newnham  (b),  and  The  Gratitudine.  (c)     On  referring 
to  Da  Costa  v.  Newnham,  I  find  it  laid  down,  that, 
where  a  ship  is  obliged  to  put  into  port  for  the  benefit 
of  the  whole  concern,  the  charges  of  loading  and  un- 
loading the  cargo  and  taking  care  it,  and  the  wages 
and  provisions  of  the  workmen  hired  for  the  repairs, 
become  general  average.     But  it  has  since  been  de- 
termined otherwise.     The  learned  author  then  goes 
on, — "  Thus,  if  it  be  necessary  to  unlade  the  goods,  in 
order  to  repair  the  damage  done  to  a  ship  by  tempest, 
or  by  collision  with  another  vessel,  so  as  to  enable  het 

(a)  1  Roh.  Adm.  Rep,  289.        (c)  3  Bob.  Adm.  Rep,  257. 
(6)  2  T.  R.  407. 


13  VICTORIA. 


603 


to  prosecute  and  complete  her  voyage,  it  has  been  held  1850. 
that  the  expense  of  unloading,  warehousing,  and  re-  h^llett 
shipping  the  goods  should  be  sustained  by  general 
contribution,  because  all  persons  are  interested  in  the  Wigbam. 
execution  of  the  measures  necessary  to  the  completion 
of  the  voyage."    The  reason  there  assigned  might  be 
applicable  to  the  case  the  author  had  in  his  mind, — 
Plummer  v.  WUdman  (a) ;  but,  as  a  general  proposi- 
tion, it  is  too  large ;  it  would  throw  upon  the  shipper 
much  of  the  expense  which  properly  belongs  to  the 
ship-owner.     In  that  case,  there  were  undoubtedly 
some  expressions  of  Lord  Ellenboraugh  which  would 
seem  to  justify  the  passage :  but,  in  the  subsequent 
case  of  Power  v.  Whitmore{b)y  his  lordship  explains 
that  that  decision  proceeded  upon  the  groimd  that  the 
master  "  was  compelled  to  cut  away  his  ri^ng  in 
order  to  preserve  the  ship,  and  aften;\'ards  put  into 
port  to  repair  that  which  he  sacrificed."    The  expres- 
sions, therefore,  in  Plummer  v.  WUdman  arc  repudiated 
and  explained  away.    The  result  of  these  cases  is  thus 
summed  up  in  Abbott  on  Shipping,  p.  497, — "  It  seems 
to  result  from  these  decisions,  that,  if  a  vessel  goes 
into  port  in  consequence  of  an  injury-  which  is  itself 
the  subject  of  general  average,  such  repairs  as  arc 
absolutely  necessary  to  enable  her  to  prosecute  her 
voyage,  and  the  necessary  expenses  of  port-charges. 
Wages,  and  provisions  during  the  st^iy,  are  to  be  con- 
sidered as  general  average;  but,  if  the  damage  was 
incurred  by  the  mere  \'iolence  of  the  iwind  and  weather, 
without  sacrifice  on  the  part  of  the  owners  for  the 
benefit  of  all  concerned,  it  falls,  with  the  expenses 
consequent  upon  it,  within  the  contract  of  the  ship- 
owner, *  to  keep  his  vessel  tight,  staunch,  and  strong,' 
during  the  voyage  for  which  she  is  hired."    In  the 
following  page,  we  find  this  passage, — "  We  have  seen, 

{a)  3  M,  Sf  Selw.  482.  (ft)  4  M,  8;  Sehc,  141. 
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1850.  in  a  former  part  of  this  work,  that  a  master  may,  under 
certain  circumstances,  borrow  money  on  the  security 
of  his  ship,  or  of  its  cargo ;  and  that,  if  his  vessel  is 
WiORAH.  disabled  by  the  perils  of  the  sea  from  carrying  ka 
cargo  to  its  destination,  he  may,  if  he  think  proper, 
hire  another  vessel  for  that  purpose.  But,  supposing 
him  to  be  unable  to  raise  money  on  bottomry,  or  by 
hypothecation  of  the  cargo,  and  that  no  other  vessel 
can  be  obtained,  he  is  at  liberty  to  sell  part  of  the 
goods  intrusted  to  him,  to  enable  him,  by  repairing 
his  ship,  to  carry  the  remainder  to  their  destination. 
Goods  thus  sacrificed  for  the  benefit  of  the  ovmers  of 
the  rest  of  the  cargo,  seem  to  have  been  considered  by 
Lord  Stowelly  in  the  case  of  ITie  Crratitudine  (a),  and 
have  been  considered  in  other  cases,  to  be  the  proper 
subject  of  a  general  average.  The  motive  of  the  sak, 
in  the  case  supposed,  is  no  other  than  the  motive  for 
jettison.  It  is  the  same  thing  to  the  merchant  whose 
goods  are  taken  from  his  control,  whether  they  are 
sold  or  thrown  into  the  sea.  In  either  case,  it  is  a 
sacrifice  submitted  to  by  him  for  the  benefit  of  all,  and 
which  ought,  therefore,  to  be  made  good  by  general 
contribution."  It  seems  to  me  that  the  fair  import  of 
what  Lord  Tenterden  lays  down,  is,  to  exclude  ftom 
general  average  damage  like  this.  Here,  the  ship  had 
returned  to  port.  There  was  no  immediately  impending 
peril.  It  is  true  that  the  cargo  could  not  have  been 
carried  to  its  destination  by  the  particular  ship,  unless 
she  were  repairedf  We  had  recently  a  case  in  this 
court,  where  it  appeared  that  the  vessel  might  have 
been  sufficiently  repaired  so  as  to  bring  home  about 
half  her  cargo,  without  absorbing  the  whole  ^'alue  of 
the  ship  and  freight,  when  repaired, — and  it  was  held 
not  to  be  a  case  of  total  loss.  (6)    In  the  present  casc^ 

{a)  3  Rob.  Adm,  Cas.  257.        (6)  Moss  v.  Smith,  ante,  p.  94. 
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although  it  is  stated  that  the  cost  of  the  repairs  would 
exceed  the  vahie  of  the  ship  when  repaired,  it  does 
not  appear  that  they  would  have  exceeded  the  value 
of  the  shij}  and  freight,  Duncan  v.  Benson  (a)  seems 
to  me  to  go  far  towards  deciding  tliis  case.  There, 
the  master  of  a  ship  damaged  by  perils  of  the  seas, 
hypothecated  at  a  foreign  port,  by  one  bottomry-bond, 
for  necessary  repairs,  the  ship,  freight,  and  cargo, 
amongst  which  were  the  plaintifTs  goods.  The  ship  and 
freight  realised  less  than  the  sum  borrowed,  and  the 
plaintiff  was  obliged  to  contribute  towards  the  differ- 
ence, and  also  to  pay  his  proportion  of  the  costs  of  a 
suit  instituted  in  the  court  of  Admiralty  by  the  obligee 
of  the  bond :  and  it  was  held  that  the  plaintiff  might 
maintain  an  action  against  the  owner  of  the  ship,  on 
an  impUed  promise  to  indenmify.  One  cannot  help 
thinking  that  the  claim  for  general  average,  if  well 
founded,  would  not  have  escaped  the  counsel  who 
argued  that  case.  At  all  events  the  court  considered 
it;  for,  in  giving  judgment,  Pollock,  C.  B.,  says: 
**The  owner  of  the  goods  is  under  no  obligation  to 
contribute  to  any  expenses  except  such  as  constitute  a 
general  average,  and  that  of  the  repairs  in  this  par- 
ticular case  does  not  fall  under  that  description."  (/>) 
The  principle  of  that  case  applies  very  strongly  here. 
When  one  considers  how  often  ships  have  been  hypo- 
thecated in  foreign  ports,  in  order  to  enable  the  master 
to  bring  them  home,  it  is  singular  that  it  never  should 
have  been  considered  that  bottomry  interest  could  be 
made  the  subject  of  general  average.  I  cannot  think  it 
could  have  been  overlooked.  I  therefore  think  that  the 
sale  of  part  of  the  cargo  under  the  circumstances  stated 
upon  this  record,  does  not  give  any  right  to  the  owners 
to  claim  general  average.    Without,  therefore,  advert- 
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(«)  1  Exch.  .)37. 


(A)  1  Exch.  555. 
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ing  to  the  special  grounds  of  demurrer,  I  think  the 
pleas  are  bad,  and  the  declaration  good ;  and  therefore 
the  plaintiffs  are  entitled  to  our  judgment. 

Cresswell,  J.    I  also  am  of  opinion  that  the  plain- 
tiff is  entitled  to  the  judgment  of  the  court  upon  this 
record.    The  first  question  arises  upon  the  declaration. 
My  Brother  Channell  did  not  struggle  much  to  shew  that 
the  declaration  did  not  disclose  a  good  cause  of  action. 
It  having  been  settled  as  a  rule  of  law,  that  the  master 
may  imdcr  certain  circumstances  be  justified  by  urgent 
necessity  in  selling  a  portion  of  the  cargo,  upon  the 
terms  of  the  owner's  being  paid  the  value  of  the  part 
so  sold  at  the  port  of  discharge,  I  think  the  law  implies 
a  promise  to  the  effect  stated  in  this  declaration.  I 
also  think  that  the  two  pleas  demurred  to,  which  are 
founded  upon  the  claim  to  general  average,  are  bad ; 
no  legal  claim  to  average  contribution  arising  upon  the 
facts  disclosed  on  this  record.    There  has  been  no 
such  loss  as  becomes  the  subject  of  general  average. 
Damage  done  to  the  ship  by  stormy  and  tempestuous 
weather  never  yet  has  been  held  to  be  the  subject  of 
general  average.  The  pleas  adopt  tlie  description  of  the 
damage  in  the  declaration.  They  then  go  on  to  say,  that, 
in  consequence  of  such  damage,  it  became  expedient  and 
necessary  for  the  vessel  to  put  back  to  Adelaide,  Could 
it  be  said  at  that  time  that  there  was  an  average  loss? 
The  only  instance  where  this  has  been  supposed  to  be 
so,  prior  to  the  case  of  Plummer  v.  Wildmany  is,  in 
the  passage  in  Beawes^s  Lex  Mercatoria  (a),  cited  by 
BulleTy  J.,  in  Da  Costa  v.  Newnhaniy  where  it  is  said 
that  "  the  charges  of  unlading  a  ship,  to  get  her  into  a 
river  or  port,  ought  not  to  be  brought  into  general 
average,  but  when  oc<;asioned  by  an  indispensable 
necessity  to  prevent  the  loss  of  ship  and  cargo;  as. 
(«)  Page  245. 
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when  a  ship  is  forced  by  a  storm  to  enter  a  port  to 
repair  the  damage  she  has  suffered^  if  she  cannot  con- 
tinue her  voyage  without  an  apparent  risk  of  being 
lost ;  in  which  case  the  wages  and  victuals  of  the  crew 
are  brought  into  an  average  from  the  day  it  was  resolved 
to  seek  a  port  to  refit  the  vessel,  to  the  day  of  her 
departure  from  it,  with  all  the  charges  of  unlading  and 
relading,  anchorage,  pilotage,  and  every  other  due  and 
expense  occasioned  by  this  necessity."  But  there  was 
no  authority  in  the  English  law,  that  I  am  aware  of, 
until  the  case  of  Plummer  v.  Wildmany  which  undoubt- 
edly does  go  to  that  extent.  But  Lord  EUenlorough 
was  in  the  next  case  that  occurred  anxious  to  protect 
himself  from  being  thought  to  have  intended  to  lay 
down  the  principle  so  largely :  hd  qualifies  and  explains 
that  case,  in  Power  v.  Whitmore,  where  he  states  the 
rule  exactly  according  to  what  has  always  been,  and 
still  is,  imderstood  to  be  the  law  as  to  general 
average.  And  Lord  Tenter  den  never  meant  to  lay 
down  the  law  larger  than  that.  He  refers,  in  Abbott^ 
8th  ed.  p.  475,  to  the  Rhodian  laws.  "  The  rule  of  the 
Rhodian  laws,"  he  says,  "  is  this :  *  If  goods  are 
thrown  overboard  in  order  to  lighten  a  ship,  the  loss, 
incurred  for  the  sake  of  all,  shall  be  made  good  by  the 
contribution  of  all.'  The  goods  must  be  thrown  over- 
board ;  the  mind  and  agency  of  man  must  be  employed ; 
if  the  goods  are  forced  out  of  the  ship  by  the  violence 
of  the  waves,  or  are  destroyed  in  the  sliip  by  lightning 
or  tempest,  the  merchant  alone  must  bear  the  loss. 
They  must  be  thrown  overboard  to  light  en  the  ship  ;  if 
they  are  cast  overboard  by  the  wanton  caprice  of  the 
crew  or  the  passengers,  they,  or  the  master  and  owners 
for  them,  must  make  good  the  loss.  The  goods  must 
be  thrown  overboard  for  the  sake  of  all ;  not  because 
the  ship  is  too  heavily  laden  to  prosecute  an  ordinary 
course  through  a  tranquil  sea,  which  would  be  th(? 
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fault  of  those  who  had  shipped  or  received  the  goods ; 
but  because,  at  a  moment  of  distress  and  danger,  their 
weight,  or  their  presence,  prevents  the  extraordinary 
exertions  required  for  the  general  safety.    When  the 
ship  is  in  danger  of  perishing  from  the  violent  agitation 
of  the  wind,  or  from  the  quantity  of  wat^r  that  may 
have  forced  a  way  into  it,  or  is  labouring  on  a  rock,  or 
a  shallow,  upon  which  it  may  have  been  driven  by  a 
tempest ;  or  when  a  pirate  or  an  enemy  pursues,  gains 
ground,  and  is  ready  to  overtake;  no  measure  that 
may  facilitate  the  motion  or  passage  of  the  ship  can  be 
really  injurious  to  any  one  who  is  interested  in  the 
welfare  of  any  part  of  the  adventure,  and  every  such 
measure  may  be  beneficial  to  almost  all.    In  such 
emergencies,  therefore*  when  the  mind  of  the  brave  is 
appalled,  it  is  la%vful  to  have  recourse  to  ever)'  mode  of 
preservation,  and  to  cast  out  the  goods  in  order  to 
lighten  the  ship,  for  the  sake  of  all.  But,  if  the  ship  and 
the  residue  of  the  cargo  be  saved  from  the  peril  by  the 
voluntary  destruction  or  abandonment  of  part  of  the 
goods,  equity  requires  that  the  safety  of  some  should 
not  be  purchased  at  the  expense  of  others,  and  therefore 
all  must  contribute  to  the  loss."      From  the  rule  thus 
established  by  the  Rhodians,  various  corollaries  have 
been  deduced.    Thus,  if  in  the  act  of  jettison,  or  in 
order  to  accomplish  it,  or  in  consequence  of  it,  other 
goods  in  the  ship  arc  broken,  damaged,  or  destroyed, 
the  value  of  these  also  must  be  included  in  the  general 
contribution.    So,  if,  to  avoid  an  impending  danger,  or 
to  repair  the  damage  occasioned  by  a  storm,  the  ship 
be  compelled  to  take  refuge  in  a  port  to  which  it  was 
not  destined,  and  into  which  it  cannot  enter  without 
taking  out  a  part  of  her  cargo,  and  the  part  taken  out 
to  lighten  the  ship  on  this  occasion  happen  to  be  lost 
in  the  barges  employed  to  convey  it  to  the  shore,  this 
loss  also,  being  occasioned  by  the  removal  of  the  goods 
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for  the  general  benefit,  must  be  repaired  by  general 
contribution."  That  is,  where  part  of  the  cargo  is 
sacrificed  for  the  purpose  of  lightening  the  ship,  in 
order  to  get  her  into  a  port  of  safety.  The  learned 
author  then  speaks  of  the  decision  of  Lord  StoweUy  in 
the  case  of  The  Gratitudine ;  and  he  goes  on  (a), — 
Thus,  if  it  be  necessary  to  unlade  the  goods,  in  order 
to  repair  the  damage  done  to  a  ship  by  tempest,  or  by 
collision  with  another  vessel,  so  as  to  enable  her  to 
prosecute  and  complete  her  voyage,  it  has  hem  held 
that  the  expense  of  unlading,  warehousing,  and  re- 
shipping  the  goods  should  be  sustained  by  general 
contribution,  because  all  persons  are  interested  in  the 
execution  of  the  measures  necessary  to  the  completion 
of  the  voyage."  For  this  he  refers, — and  e\'idently 
with  an  expression  of  doubt, — to  Plummer  v.  WUdman, 
which,  as  before  observed,  was  afterwards  explained  by 
Lord  EUenborou^h  himself.  I  never  heard  of  general 
average  of  the  nature  disclosed  by  these  pleas. 


1850. 

Hallett 

WiGBAM. 


Williams,  J.    I  am  of  the  same  opinion.    It  is 
important  to  bear  in  mind  the  principle  upon  which 
general  average  is  grounded ;  and  that  is,  that  it  would 
be  unjust  that  the  goods  of  one  should  be  sacrificed  for 
the  benefit  of  all,  and  that  one  alone  should  suffer  for 
the  common  safety.    These  pleas  do  not  by  any  means 
shew  that  the  copper  in  question  was  sold  for  the 
general  benefit  of  all :   their  foundation,  therefore, 
wholly  fails. 


Talfourd,  J.,  concurred. 

Judgment  for  the  plaintiffs. 


{a)  Page  478. 
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Lewis  V.Smith  and  Brookfield, Survivors, &c. 

Mayl. 

In  considera-  riiHIS  was  an  action  of  assumpsit.  The  declara- 
tion of  A  ^Jqjj  stated,  that,  before  and  at  the  time  of  the 
haying  con-  '        '  ^ 

sented  and     making  of  the  promise  thereinafter  mentioned,  of  the 

^^aU^*^   defendants  and  William  JVttham,  and  in  the  life- 

his  {A:8)  s^id  WtUiam  JVitham,  and  before  the 

name  to  be    commencement  of  this  action,  a  certain  company  was 

b^^^e*^^  in  the  course  of  formation,  that  is  to  say,  a  company  or 

proYifiional     association  of  persons  called  and  known  by  the  name  of 

r^^^^  "       Cfew^ro/  Kent  Railway  Company;'  and  thereupon, 

railway  com-  before  the  commencement  of  this  suit,  to  wit,  on  the 

pany,  and  to  19th  of  October,  1845,  in  consideration  that  the  plaintiff, 

shares  there-  request  of  the  defendants  and  of  the  said  9ViUiam 

in,  and  to       Wttham,  had,  to  wit,  then  consented  and  agreed  with 

pay  dcpofflts  ^j^^  defendants  and  the  said  WiUiam  Witham  to  aUow 
thereon,  B,       ^  ^ 

undertook  his,  the  plaintiflf*s,  name  to  be  placed  on  the  list  of  the 
and  promised  provisional  committee  of  the  said  company,  and  ako 
nify  A.  from  ^^^^^n  agreed  with  the  defendants  and  the  said  William 
aU  pcrsonid  Witham  to  take  divers,  to  wit,  fifty  shares  in  the  said 
^^^d^to^'  company,  and  to  pay  the  deposits  on  the  said  shares, 
hold  him  subject  to  any  arrangement  to  be  thereafter  made 
^Sn^^  respecting  the  application  of  that  and  other  deposits, 
co8ts,charge8,  upon  the  terms  and  understanding  of  the  defendants' 
aii^  expenses  and  the  said  William  Witham' s  then  undertaking,  and 
had  been,  or  promising  him,  the  plaintiff,  to  indemnify  him,  the 
might  there- 
after be,  incurred  in  and  about  the  formation  of  the  company,  their  meetings, 
advertisements,  surveys,  and  other  expenses  of  carrying  the  company,  applying 
for  an  act  of  parliament,  or  anything  relating  thereto."  C,  an  advertisiiig 
agentf  afterwards  unsuccessfully  sued  A,  in  the  Exchequer,  for  moneys  paid  for 
the  insertion  of  advertisements  in  divers  newspapers  at  the  request  of  the 
secretary  of  the  company : — Held,  that  the  extra  costs  incurred  by  -4.  in  the 
defence  of  that  action  were  not  costs,  charges,  and  expenses  incuired  in  and 
about  the  formation  of  the  company,  within  the  meaning  of  the  indenmity. 
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plaintiff,  from  all  personal  responsibility,  and  to  hold 
him,  the  plaintiff,  harmless  from  and  against  all  costs, 
charges,  and  expenses  that  then  had  been,  or  might 
thereafter  be,  incurred  in  and  about  the  said  formation 
of  the  said  company,  their  meetings,  advertisements, 
surveys,  and  other  expenses  of  carrying  out  the  said 
company,  applying  for  an  act  of  parliament,  or  anything 
relating  thereto,  they,  the  defendants  and  the  said 
William  Witham,  then  undertook,  and  promised  the 
plaintiff,  to  indemnify  him,  the  plaintiff,  from  all 
personal  responsibility,  and  to  hold  him,  the  plaintiff, 
harmless  against  all  costs,  charges,  and  expenses  which 
then  had  been,  or  might  thereafter  be,  incurred  in  and 
about  the  said  formation  of  the  said  company,  their 
meetings,  advertisements,  surveys,  and  other  expenses 
of  carrying  out  the  said  company,  applying  for  an  act 
of  parliament,  or  anything  relating  thereto :  that,  by 
reason  and  in  consequence  of  the  said  consent  and 
agreement  so  made  as  aforesaid,  the  name  of  him,  the 
plaintiff,  was,  to  wit,  on  the  day  and  year  aforesaid, 
placed  on  the  list  of  the  provisional  committee  of  the 
said  company ;  and  that  divers,  to  wit,  ten  thousand, 
advertisements  of  and  relating  to  the  said  company 
had  been  published,  made,  and  inserted  in  divers  news- 
papers and  otherwise,  on  divers  days  and  times  before 
the  making  of  the  said  promise  of  the  defendants  and 
the  said  William  Witham;  and  that  divers,  to  wit,  ten 
thousand,  other  advertisements  of  and  relating  to  the 
said  company  had  been  published,  made,  and  inserted 
in  divers  newspapers  and  otherwise,  on  divers  days  and 
times  after  the  making  of  the  said  promise,  and  before 
the  commencing  the  suit  thereinafter  mentioned,  to 
wit,  of  one  George  ReyneU;  and  that  the  said  several 
advertisements  had  been  and  were  so  published,  made, 
and  inserted  by  the  said  George  ReyneU,  and  had  been 
and  were  so  published,  made,  and  inserted  in  and  about 
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the  formation  of  the  said  company ;  and  that  the  cos^ 
and  charges  of  the  said  George  MeyneB  for  and 
account  of  the  said  advertisements  so  published, 
and  inserted,  amounted  to  a  large  sum,  to  wit,  TOtti^y 
and  the  same  costs  and  charges  were  incurred  in  axkd 
about  the  said  formation  of  the  said  company,  and  the 
carrying  out  the  same  company ;  and  that,  thereupon,  the 
said  costs  and  charges  remaining  and  being  unpaid,  tlie 
said  George  ReyneU^  after  the  making  of  the  said 
promise,  and  after  the  said  advertisements  had  been  80 
published,  made,  and  inserted  as  aforesaid,  to  wit,  on 
the  16th  of  March,  1846,  conmienced  and  prosecuted  a 
certain  action  in  Her  Majesty's  court  of  Exchequer  of 
Pleas  at  Westminster ,  in  the  county  of  Middlesex,  to 
wit,  an  action  of  debt,  against  the  plaintiff,  to  recover 
against  and  from  the  plaintiff  the  said  costs  and  charges 
of  him  the  said  George  Reynell ;  and  that  the  said 
action  was  commenced  and  prosecuted  against  the  now 
plaintiff  as  aforesaid,  for  and  by  reason  and  in  con- 
sequence of  his,  the  plaintiff's,  having  consented  and 
agreed  to  allow  his,  the  plaintiff's,  name  to  be  placed 
on  the  list  of  the  provisional  conmiittee  of  the  said 
company  as  aforesaid,  and  of  his  said  name  being  so 
First  breach,  placed  as  aforesaid  (a) ;  and  that,  although  the  defend- 
ants and  the  said  William  Witham,  to  wit,  on  the 
day  and  year  last  aforesaid,  had  notice  of  the  premises, 
the  defendants  and  the  said  William  Witham,  not 
regarding  their  said  promise,  did  not  nor  would  hold 
the  plaintiff  harmless  from  and  against  the  said  costs 
and  charges  so  incurred  as  aforesaid;  and  that,  hy 
reason  and  in  consequence  thereof,  the  plaintiff  was 
obliged  to  expend,  and  did  expend,  to  wit,  on  the  day 
and  year  last  aforesaid,  and  on  divers  other  days  and 
times  between  that  day  and  the  commencement  of  this 
suit,  divers  sums  of  money,  amounting  in  the  whole  to 
(a)  See  EeyneU  v.  Lewis,  15  M.  ^  W.  517. 
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a  large  sum^  to  wit^  2000/. ,  in  and  about  the  said 
action,  and  in  and  about  the  defence  of  him,  the 
plaintiff,  thereto,  and  in  and  about  the  prosecution  of  a 
suit  in  Her  Majesty's  High  Court  of  Chlmcery  against 
the  said  George  Reynelly  WiUiam  Henry  Smithy  William 
Withamy  and  Charles  Amtin  Brookfieldy  rendered 
necessary  and  expedient  by  and  by  reason  of  the  said 
action  of  the  said  Oeorge  Reynelly  which  said  sum,  so 
expended  as  aforesaid,  still  remained  wholly  lost  to  the 
plaintiff ;  and  was  also,  on  the  said  days  and  times, 
forced  to  become  liable,  and  did  become  and  still 
remained  liable,  to  pay  divers  other  sums  of  money, 
amounting  in  the  whole  to  a  further  large  sum,  to  wit, 
2,000/.,  in  and  about  and  in  relation  to  the  said  action 
and  suit :  And,  for  assigning  a  further  breach  of  the 
said  promise  of  the  defendants  and  the  said  William 
Witham,  the  plaintiff  said,  that,  although  he,  the 
plaintiff,  was,  before  the  commencement  of  tliis  suit,  to 
wit,  on  the  day  and  year  last  aforesaid,  and  on  divers 
other  days  and  times  between  that  day  and  the  com- 
mencement of  this  suit,  obliged  to  expend,  and  did 
expend,  divers  sums  of  money,  amounting  in  the  whole 
to  a  large  sum,  to  wit,  2,000/.,  in  and  about  the  said 
action,  and  in  and  about  the  defence  of  him,  the 
plaintiff,  thereto,  and  in  and  about  the  said  suit,  and 
the  prosecution  thereof, — of  all  which  premises  the 
defendants  and  the  said  William  Witham  in  his  life-time, 
to  wit,  on  the  1st  of  Marchy  1848,  had  notice ;  yet  the 
defendants  and  the  said  WiUiam  Withamy  further 
disregarding  their  said  promise,  did  not  nor  would 
indemnify  him,  the  plaintiff,  from  all  personal  responsi- 
bility from  and  against  the  said  costs  and  charges  so 
incurred  as  aforesaid,  but  neglected  so  to  do,  and,  by 
reason  and  in  consequence  thereof,  the  plaintiff  had  lost 
and  been  deprived  of  the  said  sums  so  expended  as 
aforesaid :  To  the  damage,  &c. 

Special  demurrer,  assigning  for  causes,  amongst 
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1850.  others,  that  the  consideration  for  the  promise  in  th^ 
declaration  mentioned,  is  so  stated  as  to  render  it  doub^ 
fill  whether  the  same  were  executed  or  executory 
Smith.  that  the  said  consideration  is  stated  to  have  been  sti? 
executed,  and  not  an  executory  consideration,  and  yet 
it  does  not  appear  that  the  same  had  been  so  eiecated 
at  the  request  of  the  defendants  and  the  said  WUUm 
Witham  / — that  the  consideration  stated  is  insufficient 
in  law  to  support  the  promise  alleged,  inasmuch  as  the 
plaintiff's  haying  agreed  to  allow  his  name  to  be  placed 
on  the  provisional  committee,  and  to  take  shares  in  tbe 
said  company  as  therein  alleged,  can  form  no  sufficient 
consideration  for  a  promise  to  hold  the  plaintiff  harmless 
from  and  against  all  costs,  charges,  and  expenses  wbich 
had  been  or  might  be  thereafter  incurred  in  or  about 
the  formation  of  the  said  company,  their  meetings, 
advertisements,  surveys,  and  other  expenses  of  canying 
out  the  said  company,  applying  for  an  act  of  parliament, 
or  anything  relating  thereto; — ^that  it  is  not  stated  or 
alleged,  nor  doth  it  appear  by  the  said  declaration,  tint 
the  plaintiff  ever  allowed  his  name  to  be  placed  <m  the 
list  of  the  provisional  committee  of  the  said  company,^ 
that  the  recital  of  the  plaintiff's  having  consented  and 
agreed  to  allow  his  name  to  be  so  placed  on  the  said 
list,  is  insufficient  in  that  behalf,  and  that  such  allow- 
ance ought  to  have  been  positively  and  directly  averred, 
with  certainty  of  time,  and  other  particularity ; — that 
it  is  consistent  with  the  said  declaration,  that  his  name 
was  so  placed  on  the  said  list  adversely  to,  and  withoat 
the  licence,  consent,  or  allowance  of  the  plaintiff ; — that 
it  is  not  stated  or  alleged,  nor  doth  it  appear,  that  tlie 
plaintiff  ever  took  shares  in  the  said  company,  or  paid 
the  deposit  thereon ; — that  it  is  not  stated  or  alleged, 
nor  doth  it  appear  with  sufficient  or  any  certainty,  that 
the  said  advertisements  were  reasonable,  proper,  or 
necessary  advertisements,  or  that  the  same  were  in- 
serted by  the  said  company,  or  any  person  connected 
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therewith,  or  otherwise  within  the  terms  of  the  said 
promise ; — that,  as  regards  such  as  had  been  inserted 
before  the  making  of  the  said  promise  of  the  defendants 
and  the  said  William  Withamy  the  declaration  dis- 
closes no  liability  in  the  plaintiff  to  pay  for  the  same,  or 
in  the  defendants  to  indemnify  him  from  the  costs  of 
the  action  in  respect  thereof ; — ^that  it  does  not  appear 
that  the  plaintiff,  the  company,  or  any  other  person 
connected  therewith,  ever  incurred  any  responsibility 
in  respect  of  the  said  advertisements ; — that  it  is  not 
stated  or  alleged,  nor  doth  it  appear  that  the  said 
George  Reynell  ever  had  any  cause  of  action  against 
the  plaintiff  in  respect  thereof ; — that,  the  promise  of  the 
defendants  being  merely  to  indemnify  the  plaintiff  from 
personal  responsibility,  and  to  hold  him  harmless  from 
and  against  costs,  charges,  and  expenses  incurred  in  or 
about  the  formation  of  the  company,  their  meetings, 
advertisements,  surveys,  and  other  expenses  of  carrying 
out  the  said  company,  applying  for  an  act  of  parliament, 
or  anything  relating  thereto,  the  same  does  not  extend 
to  the  costs,  charges,  and  expenses  in  the  said  breaches 
in  the  declaration  mentioned ; — that  the  allegation  that 
the  action  was  commenced  and  prosecuted  against  the 
plaintiff  for  and  by  reason  and  in  consequence  of  his 
liaving  consented  and  agreed  to  allow  his  name  to  be 
placed  on  the  lists  of  the  provisional  committee  as 
aforesaid,  is  unintelligible  and  absurd,  it  being  no- 
'where  stated  in  the  declaration  that  he  had  consented 
or  agreed ;  and  that,  even  if  he  had  done  so,  still  the 
same  would  not  have  rendered  him  liable  to  the  said 
action,  or  been  any  legal  reason  or  ground  for  the  bring- 
ing of  the  said  action  against  the  plaintiff ; — that  the 
costs  of  the  said  action  and  suit,  or  the  defence  of  him, 
the  plaintiff,  are  not  within  the  terms  of  the  said 
promise ; — that  the  said  promise  of  the  defendants  must 
receive  a  reasonable  construction,  and  cannot  extend  to 
all  such  costs,  charges,  and  eiq)enses  as  the  plaintiff  or 
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execution  for  the  debt  of  the  principal :  so  ako,  if  the 
obligee  be  put  in  fear  of  arrest  for  the  debt  of  the 
principal^  and  therefore  dare  not  go  about  his  business ; 
by  this  the  condition  is  broken.  But,  if  the  obligee 
be  sued  unjustly,  either  because  he  is  sued  before  the 
money  is  due,  or  otherwise  ;  or,  if  the  bond  in  which 
he  is  bound  be  against  law,  and  void,  and  he  suffer 
himself  to  be  unjustly  vexed  thereupon,  it  seems  there 
is  no  breach  of  the  condition  of  the  bond  to  save 
harmless."  The  rule  is  analogous  to  that  of  a  covenant 
for  title,  as  to  which  the  cases  are  collected  in  the 
notes  to  Wotton  v.  Hele  (a),  where  it  is  said :  "  The 
law  will  never  adjudge  that  a  lessor  covenants  against 
the  wrongful  acts  of  strangers,  except  his  covenant  is 
express  to  that  purpose ;  for,  the  law  itself  doth  defend 
every  man  against  wrong,  and  therefore,  though  one 
warrants  land  to  another  expressly,  yet  he  does  not 
defend  against  tortiom  entries.'*^  "  But  (J),  where  a 
person  covenants  to  save  harmless  from  all  acts  of  a 
particular  person,  there  he  is  bound  to  indemnify 
against  the  acts  of  that  person,  whether  by  title  or 
not:"  Foster  v.  Mapes(c);  Chaplain  v.  Southgate  (d) ; 
Cruise  Dig.  Deed,  c.  24,  §  55;  Nash  v.  Palmer.'' (e) 
In  this  latter  case.  Lord  Ellenborough  says :  The 
rule  has  been  correctly  stated,  that,  where  a  man 
covenants  to  indemnify  against  all  persons,  this  is  but 
a  covenant  to  indemnify  against  lawful  title ;  and  the 
reason  is,  because,  as  it  regards  such  acts  as  may  arise 
from  rightful  claim,  a  man  may  well  be  supposed  to 
covenant  against  all  the  world:  but  it  would  be  an 
extravagant  extension  of  such  a  covenant,  if  it  were 
good  against  all  the  acts  which  the  folly  or  malice  of 
strangers  might  suggest;  and  therefore  the  law  has 
purposely  restrained  it  within  its  reasonable  import, 

(a)  2  Wtns.  Saund.  Ill  a  (8).      {d)  10  Mod.  384. 

{b)  lb.  note  (c).  {e)  5  M.  ^  Selw.  374. 

(c)  Cro.  Eliz.  212. 
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relating  to  the  premises  were  withholden  by  one  A.  W.,  1850. 
at  the  instance,  and  through  the  claim  and  demand   

Ii£WIS 

of  B.  The  defendant  pleaded,  to  the  first  breach, 
that  A.  had  no  lawful  claim  or  title  to  the  premises, —  Smith. 
and  a  similar  plea  to  the  second  breach,  as  to  ;  and 
it  was  held,  on  demurrer,  that,  A.  and  B.  being  named 
in  the  covenant,  the  indemnity  extended  to  all  claims 
made  by  them,  whether  upon  lawful  title  or  otherwise. 
If  ReyneU  had  been  named  in  this  covenant,  that  case 
would  have  been  in  terms  the  same  as  this :  and  it  is 
submitted  that  the  omission  of  the  name  makes  no  sub- 
stantial difference. 

Orompton,  in  reply,  was  stopped  by  the  court. 

Cbesswell,  J.  (a)  I  am  of  opinion  that  the  cove- 
nant to  indemnify  in  this  case  must  be  construed  in 
the  ordinary  way, — to  indemnify  the  plaintiff  against 
latoftd  claims.  Taking  the  language  most  strictly,  it 
cannot  apply  to  this  demand.  The  defendants  contract 
to  indemnify  the  plaintiff  "  from  all  personal  responsi- 
bility, and  to  hold  him  harmless  from  and  against  all 
costs,  charges,  and  expenses  that  then  had  been  or 
might  thereafter  be  incurred  in  and  about  the  said 
formation  of  the  said  company,  their  meetings,  adv(T- 
tisements,  surveys,  and  other  expenses  of  carrying  out 
the  said  company,  applying  for  an  act  of  parliament, 
or  anything  relating  thereto," — defining  the  particular 
class  of  costs  the  indemnity  was  intended  to  apply  to. 
Costs  incurred  by  means  of  Reyneirs  action  clearly  are 
not  included  in  it.  It  refers  to  costs  and  expenses  in 
relation  to  the  proceedings  in  forming  and  establishing 
the  company.    The  declaration  is  bad  in  substance. 

Williams,  J.,  and  Talfourd,  J.,  concurred. 

Judgment  for  the  defendants. 


(a)  Wildey  C.  J.,  was  absent. 
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plaintiff^  and  of  him,  the  defendant^  and  the  other  1850. 
members  and  co-partners  of  and  in  the  said  co-partner-   

,  .  •/?     ^-  LOMAS 

ship, — ^verification.  ^ 

Fourthly,  that,  before  and  at  the  time  of  the  making  Bbadshaw. 
of  the  said  promissory  note  as  thereinafter  mentioned, 
there  was,  and  thence  until  and  at  the  commencement 
of  this  suit  there  continued  to  be,  and  still  was,  a 
certain  co-partnership  of  persons  using,  and  known  by, 
the  name  of  "  The  Manchester  Dog  and  Partridge 
Thirty  Pound  Money  Society the  names  of  which 
persons,  except  that  of  the  defendant,  were  to  the 
defendant  unknown ;  that,  before  and  at  the  time  of 
the  making  of  the  said  promissory  note,  as  therein- 
after mentioned,  he,  the  defendant,  was  a  member  of 
and  co-partner  in  the  said  co-partnership,  and  the 
plaintiff  was,  before  and  at  the  last-mentioned  time, 
the  treasurer  and  trustee  of  the  same  co-partnership ; 
that  the  defendant,  as  in  the  first  count  mentioned, 
made  and  delivered  the  said  promissory  note  to  the 
plaintiff,  as  treasurer  and  trustee  as  aforesaid,  for 
securing  the  repayment  by  the  defendant  to  the  said 
society,  of  a  certain  sum  of  money,  to  wit,  the  sum  of 
45/.,  then  advanced  by  the  said  co-partnership  to  the 
defendant,  as  such  member  as  aforesaid,  out  of  the 
funds  of  the  said  co-partnership,  to  be  repaid  by  the 
defendant  to  the  said  co-partnership  for  and  to  the  use 
of  the  said  co-partnership ;  that  he,  the  defendant,  as 
in  the  declaration  mentioned,  made  and  delivered  the 
said  promissory  note  to  the  plaintiff,  as  such  treasurer 
and  trustee  as  aforesaid,  for  securing  the  re-payment 
by  the  defendant  to  the  said  society  of  a  certain  sum 
of  money,  to  wit,  the  sum  of  45/.,  then  advanced  by 
the  said  co-partnership  to  the  defendant  as  such 
member  as  aforesaid,  out  of  the  funds  of  the  said  co- 
partnership, for  and  to  the  use  of  the  said  co-partner- 
ship ;  that  there  never  was  any  consideration  or  value 
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1850.      for  the  said  making  of  the  said  note^  except  as  afore^^ 

  said ;  and  that,  at  the  time  of  the  commencement  q:;;;;^ 

^  this  suit,  the  plaintiff  held,  and  still  continued  to  hol^^ 
Bradshaw.  the  said  note,  as  treasurer  and  trustee  of  and  for 

said  co-partnership,  and  commenced  this  suit,  and  theo 
sued  thereon,  as  such  trustee  on  behalf  and  for  tie 
benefit  of  the  defendant  and  the  other  members  of  tlie 
said  co-partnership, — ^verification. 
Demurrer,  and  joinder. 

Cowling y  in  support  of  the  demurrer.  The  pleas  are 
bad.  The  grounds  of  defence  here  relied  on  are  two,— 
first,  a  total  absence  of  consideration  for  the  giving  d 
the  note,-^econdly,  that,  inasmuch  as  both  the  plain- 
tiff and  the  defendant  are  interested  in  the  fiindsof 
the  partnership,  the  plaintiff  is  not  in  a  situation  to 
sue  upon  the  note ;  being,  in  effect,  both  debtor  and 
creditor.  The  first  objection  is  clearly  without  foun- 
dation. It  is  perfectly  consistent  with  the  pleas,  that 
the  defendant  received  the  whole  46/.;  and  the  receipt 
of  the  money  would  be  ample  consideration  for  the 
note.  To  constitute  a  defence,  the  defendant  should 
shew  that  the  failure  of  consideration  was  such,  that,  if 
this  were  money,  instead  of  a  promissory  note,  he  could 
have  recovered  it  back  as  money  had  and  received  to 
his  use.  The  case  of  Stephens  v.  Wilkinson  (a)  is  very 
much  in  point.  There,  in  an  action  by  the  payee 
against  the  acceptor  of  a  bill  of  exchange  drawn  for 
the  balance  of  purchase-money  of  articles  bought  at  a 
sale,  it  was  held  to  be  no  defence,  that,  two  months 
after  the  delivery  of  the  goods  to  the  vendee,  the  vendor 
forcibly  re-took  possession  of  them;  for,  the  vendee 
cannot  treat  that  act  as  a  rescinding  of  the  contract, 
but  must  bring  trespass.     Parke^  J.,  there  says: 


(a)  2B,  ^  Ad,  320. 
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Assuming  that  all  the  goods  were  taken  possession  of  1850. 
by  the  vendor  (which  does  not  distinctly  appear),  to 
constitute  want  of  consideration  a  defence  to  a  bill  of  ^ 
exchange,  there  must  be  such  a  total  failure  as  would  Bradshaw. 
have  enabled  the  vendee  to  recover  back  the  whole 
money,  if  money  had  been  paid  instead  of  the  bill. 
Total  failure  of  consideration  is,  where  the  party  has 
been  deprived  entirely  of  all  benefit  of  the  thing  for 
which  the  thing  was  given;  and  then  he  might 
recover  back  the  money  paid,  if  there  had  been  a 
money  payment."  Apply  that  here :  if  the  defendant 
would  have  had  no  defence  had  this  been  money,  he 
clearly  has  none  to  this  note.  So,  in  Jones  v.  Jones  (a), 
in  debt  by  the  payee  against  the  maker  of  a  promissory 
note  payable  on  demand,  a  plea  that  the  note  was 
given  as  and  for  the  purchase-money  to  be  paid  to  the 
plaintiff  for  land  agreed  to  be  sold  by  the  plaintiff  to 
the  defendant,  and  that  no  memorandum  or  note  of  the 
contract  in  writing  was  signed  by  the  defendant,  or 
any  person  lawfully  authorised  by  him,  and  that  there 
was  not  any  consideration  or  value  for  the  making  or 
payment  of  the  note,  except  as  aforesaid, — was  held 
bad  on  general  demurrer.  The  plaintiff's  right  to  sue 
upon  the  note  is  in  no  degree  affected  by  the  relative 
position  of  the  parties.  In  Sharp  v.  Warren  (J),  it 
was  held  that  assumpsit  for  money  had  and  received 
may  be  maintained  against  one  who  had  been  a 
member  of  a  benefit  club,  for  money  intrusted  to  his 
keeping  by  the  rest  of  the  society,  in  the  name  of  the 
officers  properly  appointed  for  managing  their  affairs, 
under  the  articles ;  and  it  is  no  objection  to  such  an 
action,  that  the  defendant  was  a  partner  or  tenant  in 
common.  In  Jackson  v.  Stopherd(c),  Bayley^  B.,  says  : 
"  Upon  the  general  rule  of  law  there  is  no  difficulty. 


(a)  6  3f.  4-  W,  84. 
[h)  G  Price,  131. 


(c)  2  C.  4-  3f.  361. 
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ARGUED  AND  DETERMINED 


COURT  OF  COMMON  PLEAS,  — 

IN  THE 

THIRTEENTH  YEAR  OF  THE  REIGN  OF  VICTORIA 


Thb  Judges  'who  bat  iir  banco  durino  this  term  were  — 
Wiu>s,  C.      Cbesswell,  J.,  Maule,  J.,  and  Talfourd,  J. 


Hudspeth  v.  Yarnold.  May  22. 

T|EBT,  for  601  due  for  wages.    The  defendant,  as  to  A.y  the  mt- 
15i  6*.  8rf.,  pleaded  non-joinder  of  J.K.,  a  co-  "^^^^^ 
debtor ;  and,  as  to  the  residue,  fiunquatn  ijidebitata*        letter,  pro- 
At  the  trial  before  midey  C.  J.,  at  Westminster,  after  poses  toB^ 
the  last  term,  it  appeared  that  the  plaintiff  acted  at  the  OTgajJament 

at  2/.  per  week, 

determinable  by  a  month's  notice.  B,  performs  under  this  proposal.  Notice  it 
given  by  letter  to  to  determine  the  employment,  unless  B,  will  consent  to  a 
Rduction  of  salary.  In  a  third  letter,  A,  writes,  I  have  received  your  letter, 
and  upon  re-consideration,  will  give  you  the  same  terms,  2/.,  for  the  summer 
season."  Held,  that  the  first  and  third  letters  contained  merely  proposals,  and 
that  as  no  agreement  was  constituted  between  the  parties  until  those  proposals 
bad  been  expressly  accepted,  or  tacitly  acquiesced  in,  by  B,,  the  correspondence 
was  admissible  in  evidence  without  an  agreement  stamp. 

In  debt  for  50/.  the  defendant  pleaded  as  to  15iL  6«.  8(2.  non-joinder  of  a  co* 
debtor,  and  as  to  the  residue,  never  indebted.  The  defendant  obtained  a  ver- 
dict upon  the  non-joinder.  As  to  the  residue,  the  plaintiff  proved  a  debt  for 
SSL  Ssn  Sd.,  reduced  by  paymcnto  to  11/.  59.  H<L  Held,  that  the  defendant  was 
entitled  to  a  suggestion  to  deprive  the  plaintiff  of  costs,  under  the  County  Courts 
Act,  9  &  10  net.  c.  95.  s.  129< 

YOL.  IX,— C.  B.  8  R 
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1850. 
Hudspeth 

V. 

Yarnolo. 


Pavilion  Theatre^  of  which  the  defendant  was  manager, 
from  Christmas,  1848,  to  May,  1849,  when  the  de- 
fendant took  J.  K.  into  partnership ;  and  that  the 
15/.  65.  8c/.  mentioned  in  the  plea  was  for  service^ 
performed  during  the  partnership.  To  prove  his  titl^ 
to  salary  for  twenty-two  weeks  at  the  rate  of  21  je* 
week,  the  following  letters  were  offered  in  evidence:  

«  17  th  November,  1848. 
"  Sir, — If  you  are  disposed  to  take  a  weekly  salar^^ 
of  2/.,  and  a  clear  half-yearly  benefit,  I  tlunk  I  coul^^ 
receive  you  at  Christmas,  provided  the  terms  suit  you=» 
and  a  month's  notice  on  either  side  in  case  of  separatioir::^ 
I  beg  to  apologise  for  not  answering  a  former  applies^ 
tion.  Perhaps  you  will  be  more  polite,  and  let  b™* 
have  your  reply. 

"  Emma  YamoW 

"  14th  April,  1849. 
"  Sir, — I  am  desired  by  Mrs.  Yamold  to  inform  yon, 
that  ♦  ♦  *  she  can  only  offer  you  for  the  ensuing  sun- 
nier season,  the  sum  1/.  lOs.  per  week.  Should  thisnot 
meet  your  views,  Mrs.  Y.  is  reluctantly  compelled  to 
inform  you  that  your  services  will  not  be  required  after 
the  26th  June,  1849.  An  answer  is  required  not  later 
than  the  18  th  of  April 

"  Cliarles  Gerrard^  for 

"Mrs,  Yamold.'' 

«  21st  April,  1849. 
"  Sir,  —  I  have  received  your  letter,  and,  on  recon- 
sideration, will  give  you  the  same  terms,  21  per  weckf 
for  the  summer  season. 

''Emma  YarnohU' 

It  was  objected  that  these  letters  could  not  be  read 
for  want  of  a  stamp. 

This  objection  was  overruled,  and  the  plaintiff  ob- 
tained a  verdict  for  11/.  6$.  8d,,  being  the  amount  of  »- 
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;  2L  per  week^  after  deducting  the  15/.  6s.  8d.f 
the  defendant  was  not  solely  liable,  and 

to  the  amount  of  24/,  made  on  account. 

reserved  to  the  defendant  to  move  to  enter  a 
the  court  should  be  of  opinion  that  the 

e  not  admissible  in  evidence  under  the  cir- 

I. 

JT  term^  Hawkins  obtained  a  rule  nisi  to  enter 
>r  a  suggestion  to  deprive  the  plaintiff  of  costs 
County  Courts  Act.  (a) 

w  shewed  cause.  The  first  letter  contained 
accompanied  by  a  request  that  the  plaintiff 
y  to  it.    The  proposal  appears  to  have  been 

on  the  part  of  the  plaintiff^  cither  expressly 
>r  tacitly  by  acting  under  it.  But  such  ac- 
would  not  have  the  effect  of  converting  the 
:self  into  an  agreement  requiring  a  stamp, 
agreement  between  the  parties  would  con- 

of  the  proposal  in  writing,  and  partly  of 
rinsic  of  the  writing ;  Vollans  v.  Fletcher,  (b) 
a  letter  of  allotment  of  shares  in  a  railway 
ras  held  not  to  require  a  stamp,  the  contract 
complete  until  acceptance  of  the  allotment, 
ide  in  answer  to  an  application  for  shares, 
d  letter  merely  contains  a  notice  for  deter- 
!  then  current  engagement.  The  third  letter 
lews  the  original  proposal.  There  was  no 
etween  the  parties  until  that  proposal  was 
either  expressly  or  tacitly.  [Maule,  J.  Is 
i  case  in  the  Exchequer  Chamber  in  which  a 

10  Fict.  c.  95.  S^c,  Junction  Railway,  the  let- 
ter of  allotment  gave  ten  only, 

rcA.  20;  16  Law  and  imposed  special  tenns,  to 

pcA.)  N.  S.  173.  which  tfiere  had  heen  no  allu- 

;tion  in  that  case  sion  in  the  plaintiff's  letter  of 

*nt7  shares  in  the  application. 
,  West  Bromwichf 

S  B  2 


1850. 


Hudspeth 
Yarnold. 
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1850.      letter  of  allotment  of  railway  shares  was  held  to  be  re- 

 '      ceivable  in  evidence  without  a  stamp  ?]    That  is  the 

Hudspeth    ^g^^     Moore  v.  Garwood,  (a) 

Yabnold.  Again,  to  make  a  stamp  necessary,  the  instmmeDt 
must,  upon  the  face  of  it,  refer  to  a  matter  exceefng 
the  value  of  20Z.  The  engagement  might  last  only  a 
few  weeks ;  it  might  be  put  an  end  to  at  any  time  bf 
giving  a  week's  notice. 

With  respect  to  that  part  of  the  rule  which  prays  for 
the  entry  of  a  suggestion  under  the  County  Courts  Act, 
the  first  objection  is,  that  the  affidavit  is  insufficient 
Where  an  affidavit  describes  the  deponent  as  a  party  to 
the  suit,  it  may  not  be  necessary  to  give  the  addition 
of  the  deponent,  but  the  place  of  residence,  here 
omitted,  should  appear.  In  Skarpe  v.  Johnson  {h\ 
TindaU  C.  J.,  observes :  "  The  object  of  that  rule  (c) 
was  to  make  the  opposite  party  acquunted  with  the 
residence  of  the  deponent ;  but  I  am  of  opinion  thit 
it  does  not  apply  to  the  case  of  a  prisoner.  He  is,  in 
effect,  on  the  floor  of  the  court ;  and  it  would  be  absnrd 
to  require  him  to  state  his  residence,  when  the  plaintiff} 
by  opposing  his  discharge,  must  know  where  he  i&' 
[iWawfe,  J.  The  object  of  the  rule  is  to  identify 
parties.  Is  it  not  the  general  practice  merely  to 
describe  the  plaintiff  and  the  defendant  as  the  aboTC- 
named  plaintiff  and  defendant  What  rule  is  there 
which  requires  a  plaintiff,  every  time  he  makes  an 
affidavit,  to  shew  where  he  resides?  The  learned 
judge  referred  to  the  case  of  Shirer  v.  Walker,  (rf)] 

This  is  not  a  case  in  which  the  plaintiff  might  have 
brought  his  action  in  the  county  court.  In  those 
courts,  a  plea  in  abatement  for  non-joinder  is  not 

(a)  19  Law  Journ,  (Exch,)  (c)  Beg.  Gen.  H.  7. 2  l^.i) 

N.S.\5.  8.5. 

(6)  4  Dowl.  P.  a  324. ;  (d)  2  ^f.  ^  G.  917.;  * 

sS.  a  2  New  Cases,  246. ;  2  Scott,  N.  R.  255. 
Scott,  407. ;  1  Hodges,  298 
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At  the  time  the  action  was  commenced,  it 
ight  for  more  than  20/.  The  jury  gave  him 
>nd  the  15/.  6^.  Sd.  With  regard  to  the  latter 
plaintiff^s  right  of  action  in  this  court  is  sus- 
intil  the  co-debtor  is  joined  as  a  co-defendant, 
ect.  68.  of  9  &  10  Vict  c.  96.,  a  demand  is  re- 
5  in  the  county  court  without  serving  or  suing 
ointly  answerable.  The  debt,  therefore,  to  be 
in  the  county  court,  would  have  exceeded  20/. 
//,  J.  How  do  we  know  that  the  debt  is  so 
jrou  suggest  ?]  The  record  shews  an  admission 
;  of  15/.  6s.  8</,;  the  plea  alleges  only  matter 
of  payment.  \_CressweU,  J.  Does  the  plea 
e  debt?]  It  does,  (a)  IMaule,  J.  The  de- 
now  says  you  should  have  sued  me  and  my 
or  16/.  65.  Sdy  and.  myself  alone  for  11/.  6*.  Brf.] 
efendant  had  not  pleaded  in  abatement,  it  is 
pkuntiff  must  have  recovered  more  than  20/. 
la  is  not  in  avoidance  of  the  debt,  but  in  delay 
tnedy. 

er  objection  to  this  application  is  this.  The 
tion  of  9  &  10  Vict,  c.95.,  enacts:  "  That  all 
personal  actions,  where  the  debt  or  damage 
is  not  more  than  20/.,  wliether  on  balance  of 
OT  otherwise,  may  be  holden  in  the  county 


tQ  this  point,  see 
Lasbury,  1  C.  M.  6^ 
y.  C.  per  nom.  Gould 
ry,  2  Bowl  P.  C. 
that  case  it  was  said, 
that,  A  plea  in 
need  not  confess  and 
he  defendant  is  not 
raverse  or  confess  all 
B  alleged.  He  has  at 
nothing  to  do  but  to 
the  plaintiff  msj  have 
rrit;  and  the  judg- 
lot  to  be  that  the 
I  to  recover  or  not  on 


the  auctions  upon  the  record, 
but  that  the  writ  be  quashed, 
or  that  the  defendant  answer 
over."  That  is  true  with  re- 
spect to  a  judgment  on  de- 
murrer ;  but  if  in  an  action  of 
debt,  issue  be  joined  upon  a 
plea  in  abatement,  and  that 
issue  is  found  for  the  plaintiff, 
the  judgment  is  quod  recuperet. 
As  there  is  in  such  a  case  no 
verdict  finding  a  debt,  this 
judgment  would  appear  to  rest 
upon  an  express  or  implied  con- 
fession of  the  debt  demanded, 


1860. 

Hudspeth 
Yarnold* 
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1850.      court."    There  is  no  decision  upon  this  point  in  the 

 superior  courts  (a) ;  but  in  the  county  courts  it  has 

HuDSPHTH    ^gjj  JjqJj^  ^Ijj^i-  ^i^Q  balance  of  account  for  which  a 
Yabnold.    plaint  will  lie  in  the  county  court  must  be  a  babnce 
struck,  and  not  a  balance  to  be  ascertained.  Sappoee 
a  builder's  bill  to  be  reduced  by  payments  below  20L 
To  recover  anything,  the  plaintiff  might  be  required  to 
prove  work  done  to  the  amount  of  several  hundreda  of 
pounds.    It  is  otherwise  when  a  balance  has  been 
struck ;  in  which  case  it  is  not  necessary  to  go  beyond 
proof  of  the  striking  of  the  balance.    The  title  of  the 
act  is,    for  the  more  easy  recovery  of  mall  debts  and 
demands.*' 


Hawkins  and  Prentice  contra.  If  the  agreement 
appear^  prima  facie,  to  relate  to  a  matter  of  the  Woe 
of  20/.,  a  stamp  is  necessary.  Here,  the  agreement 
was  an  agreement  for  a  year  at  2L  a  week,  though  the 
amount  might  be  reduced  by  the  notice  to  less  thanStt 
[^Maule,  J.  Is  there  any  authority  for  that  ?]  Skep" 
hard  v.  WhibU  (b)  shews  that  it  is  not  necessary  tbt 
the  contract  should  ultimately  operate  as  an  agreement 
for  more  than  20/,  Here,  the  parties  might,  if  they 
thought  proper,  have  reduced  the  amount ;  but,  until 
that  was  done,  the  yearly  agreement  renudnei 
[^Maule,  J.,  referred  to  Laythoarp  v.  Bryant,  (c)] 


(a)  Post,  432,  433. 

(6)  8  Carr     P.  534. 

(c)  2  New  Cases,  735. ;  3 
Scott,  2  Hodges,  25.  In 

that  case  it  was  held,  that  a 
contract  for  the  sale  of  an  in- 
terest in  land,  signed  by  the 
purchaser  only,  was,  as  against 
him,  a  sufficient  note  or  me- 
morandum of  the  agreement,  to 
satisfy  the  requirement  of  the 
fourtli  section  of  the  Statute  of 
Frauds,  on  the  ground  that  the 


signature  of  the  rador  wv 
not  essential  to  the  oomplet^ 
ness  of  the  eon  tract  when  die 
action  was  against  the  Tendee. 

The  Statute  of  Frauds,  erery 
line  of  which  has  heea  tti^ 
(first  possibly  by  some  pm- 
titioner  on  laying  dowu  hii 
fee-book)  to  be  worth  a  inb* 
sidy,  is  loosely  worded ;  ai  if 
the  rough  draft  of  the  bOl  kid 
been  transferred  at  once  to  the 
statute  roll.   The  fomdi  w 
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e  letter  of  2l8t  April  is  an  agreement.  [^Maule^  J. 
t  18  it  in  answer  to  ?  It  may  be  that  the  terms 
proposed  by  parol,  or  that  the  letter  referred  to 
I  stamp.  You  must  shew,  not  merely  that  the 
ig  may  have  been  one  that  required  a  stamp,  but 
it  did  require  one.]  Webb  v.  Spicer  (a)  shews 
Em  agreement  in  writing,  if  acted  upon,  need  not 
^ed.  The  judgment  in  that  case  was  reversed  in 
but  upon  another  ground.  {Mauley  J.  There  the 
ig  did  purport  to  be  the  agreement  of  the  parties.] 
otherwise  if  it  appear  to  be  merely  an  offer.  [  Cress' 


1850. 

HUDSPBTH 
V. 

Yarnold. 


leaks  of  any  contract  or 
r  any  land^  mean- 
[)erhap8,  "any  contract 
J  sale."  The  words  "the 
i  to  be  charged,"  were 
Ay  used  by  the  framer 
bill;  as  equivalent  to  the 
,  "the  parties  chargeable,^ 
i  LayVhoarp  v.  Bryanty 
I  many  other  cases,  the 
without  assigning  any 
for  so  doing,  have  re- 
the  words  "  to  be,"  and 
read  the  words  "the 
to  he  charged,"  as  if  they 
Jen  "the  party  actually 
d  m  the  action"  It  has 
een  held  that  the  words 
jarties  to  be  charged,"  in 
7th  section,  mean,  not 
larties,  but  the  one  party 
d  in  the  action. 
Laythoarp  v.  Bryant, 
\,  C.  J.,  says  (2  New 
745.),  "  But  then  it  is 
Jiless  the  defendant  signs 
s  no  mutuality.  Wliose 
i  that?  The  defendant 
have  required  the  ven- 
ignature  to  the  contract." 
US  here  to  be  intimated 
e  omission  by  the  vendor, 
nply  with  the  rcquire- 
of  the  statute,  was  the 


fault,  not  of  the  party  omit- 
ting, but  of  the  party  to  he 
prejudiced  by  the  omission,  and 
that  the  defendant,  before  he 
ventured  to  become  a  pur- 
chaser, ought  to  have  made 
himself  master  not  only  of  the 
Statute  of  Frauds,  but  of  the 
conflicting  rulings  in  the  courts 
of  law  and  of  equity  upon  its 
provisions,  and  that  having 
done  that,  he  should  have 
shaped  his  course  in  strict  ac- 
cordance with  these  decisions, 
some  of  which  it  may  be  diffi- 
cult to  reconcile  with  justice  or 
grammar.  It  is  said  that  mutu- 
ality of  agreement  is  sufficient 
without  mutuality  of  remedy  ; 
but  if  agreements  are  to  be 
construed  with  reference  to  the 
apparent  or  presumed  intention 
of  the  parties,  it  seems  to  be 
allowable  to  doubt  that  it  was 
the  intention  of  the  parties  that 
one  of  them  should  bind  himself 
whilst  the  other  remained  un- 
bound. And  see  Walker  v.  Con- 
stable,  2  Esp.  N.P.C.,  659.  1 
Bos.  Pull.  306. ;  Ferrer  v. 
Oven,  1  Mann.  Sf  R.  223. 

(a)  18  Law  Journ,  Q.  B,, 
142. 
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1850.      ^ell,  J.    Suppose  parties  talk  over  the  terms  of  an 

  agreement  in  the  morning,  and  in  the  afternoon  one  of 

HuDBPKTH  ^Y^^^  writes :  "  I  agree  to  the  terms  we  talked  oyer  in 
Yarnold.    tf*©  morning.'*  Would  that  be  an  agreement  in  writing? 

MauUy  J.    The  difficulty  here  is,  that  the  letter  of  the 
21st  April,  says :    I  have  received  your  letter,  and,  on 
reconsideration,  will  give  you  the  same  terms,  il  per 
week,  for  the  summer  season."   That  might  be  under- 
stood as  importing  that  there  was  a  letter,  or  as  in 
ferring  something  substituted  for  the  letter,  or  that  the 
letter  is  necessarily  part  of  the  agreement.   Yon  eaj 
that  that  letter  should  have  been  stamped.  Crm- 
welly  J.    Suppose  the  plaintiff  had  never  served  the 
defendant  for  the  summer  season,  and  she  had  brought 
her  action  for  a  breach  of  contract,  could  she  have 
recovered  ?]    She  must  have  shewn  that  Hudspeth  as- 
sented ;  and  that  assent  might  have  been  by  parol  or  Ij 
act  done. 

The  objection  to  the  affidavit  is  answered  by  the 
known  practice.  [Maule,  J.,  referred  to  Mocrt  v.  Gar- 
wood  (a),  and  Drant  v.  Brown,  (i)]  Here,  the  letten 
were  offered  at  the  trial  to  prove  the  agreement. 
[^Maulsy  J.  That  was  the  case  also  in  Drant  Brmau 
It  is  what  always  must  be  done  when  a  written  pro- 
posal is  accepted  by  parol.  It  is  only  when  the  whak 
agreement  is  in  writing  that  a  stamp  is  necessary,] 

The  plaintiff  has  only  recovered  11/.  8i  He 
debt  owing  by  the  defendant  alone  was,  it  is  true,  ori- 
ginally more  than  20/. ;  but  it  had  been  reduced  below 
20/.  by  payments  made  before  action  brought.  Thei« 
was,  therefore,  nothing  to  prevent  the  plaintiff's  from 
suing  the  defendant  in  the  county  court  for  the  amount 
which  he  has  recovered,  that  being  a  debt  distinct  from 

(a)  19  Tmw  Joum,  {EjpOi.)  Fox,  2M.^ll.  I67. ;  BeM 

N.  S.  15.  V.  Blencotoe,  S  M.     G.  II9.; 

{h)  3  B.Ss  C.  665. ;  5  D.  S  Scott,  N.  R.  568. ;  CkmUff^ 

<S  B.  582.    And  sec  Botcen  v.  v.  Dickinmm,  5  Jf.  4  G.S51 
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the  sum  due  from  the  defendant  and  J.  K.  jointly.  1850. 
Walker  v.  WaUon{a)y  ChitL  by  Archbold,  1401.   

HUDSPBTH 

Wilde,  C.J.  As  to  the  plaintiflTs  first  point,  I  YAiufoLD 
have  no  doubt  that  the  letter  of  the  2l8t  April  was  a 
mere  proposal,  requiring  some  act  to  shew  assent,  to 
constitute  an  agreement  between  the  parties.  It  is 
dear  that  upon  these  letters  alone  no  action  could  have 
been  mdntained. 

As  to  the  second  point,  the  particulars  delivered 
shew  that  the  action  was  brought  to  recover  22/.,  re- 
duced by  payments  to  something  about  12/.  This  is, 
therefore,  a  case  in  which  a  verdict  has  been  found  for 
the  plaintiff  for  a  sum  less  than  20/1,  entitling  the 
plaintiff  to  have  judgment  for  the  sum  recovered,  and 
no  costs,  under  the  129th  section  of  the  County  Courts 
Act.  (i) 

Maule,  J.  I  am  of  the  same  opinion.  Here  there 
was  a  proposal  on  the  part  of  the  defendant  to  pay  30«. 
per  week.  After  this  she  offers  405.  a  week.  If  the 
plaintiff  chose  to  accept  those  terms,  there  would  be 
an  agreement  So  if,  without  saying  anything,  he  en- 
tered into  her  service,  Drant  v.  Brown  and  Moore  v. 
Garwood  shew  that  a  proposal  not  accepted  in  writing, 
does  not  require  a  stamp.  Here  the  true  construc- 
tion of  the  letters  is,  that  this  amounted  merely  to  a 
proposal. 

As  to  the  suggestion,  it  appears  that  the  plaintiff 
jerved  the  defendant  alone  a  certain  number  of  weeks 
it  2/.  per  week,  and  had  received  as  much  as  reduced 

(a)  8  Bingh.  414;  1  Moore  is  reported  that  the  judge  of  the 

^  Scott,  674.  county  court  gave  a  judgment  of 

(6)  See  Wbodhams  v.  New-  nonsuit  in  a  case  in  which  he 

nan,  7  C.  B,  654. ;  Bewick  v.  held,  and  correctly  held,  that 

'tapper,  ib»  66Q.  ;  Avard*  y.  he  had  no  jurisdiction  ;  but 

Rhode8,9,^LawJoum,{^iich.)  this  point  does  not  appear  to 

V.  S.  106.    In  the  last  case  it  have  been  argued  or  noticed. 
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1850.  the  claim  to  about  12L  That  was  a  demand  for  which 
  the  phuntiff  might  have  clearlj  lecovered  ia  the  coimtj 

HUDBPBTH 
V. 

Yarhold. 

Cbesswell^  J.j  and  Talfoubd,  J.^  concurred. 

Rule  discharged  as  to  the  nonsuit,  absolute  as  to 
the  suggestion. 


Cannan  and  Grimley  Assignees  of  Tanner  a 
Bankrupt  v.  Hartley. 

A.  is  tenant  to  ^SSUMPSIT  for  six  quarters'  rent,  accruing  due  to 

B.  of  rooms,  the  plaintiffs,  as  asagnees,  on  the  29th  of  Sep- 

for  a  term      tembery  1849,  on  a  demise  of  rooms,  apartments, 

of  years.  >•     m         i       i      ,  i 

Upon  the       fixtures,  chattels,  and  effects,  by  the  bankrupt,  for 

bankruptcy  of  three  years  from  26th  of  March^  1847,  with  a  count 

Ae  key"of*die  account  stated  with  the  plaintiffs  as  a^gnees. 

rooms  to  the 

ofiBce  of  the  official  assignee,  where  it  is  left  with  a  derk^  who  is  told  thtt  it  is 
the  key  of  the  rooms  which  A,  had  occupied.  A,  immediately  quits  possession, 
and  no  further  communication  takes  place.  Held^  not  to  amount  to  a  sun^ider 
hy  act  or  operation  of  law.  (a) 


(a)  A  surrender  hy  act  and 
operation  of  law  takes  place 
when  the  tenant  of  a  particular 
estate  becomes  party  to  an  act 
having  some  other  object  than 
that  of  a  surrender,  but  which 
object  cannot  be  effected  whilst 
the  particular  estate  continues. 
See  the  cases  collected,  Com. 
Dig,  tit.  Surrender  I. ;  20 
Vin.  Abr.  tit.  Surrender  F.  G. 
In  these  cases  the  presumed 
surrender  is  also  presumed  to 
have  preceded  the  act  to  which 
the  tenant  is  party. 

In  some  recent  cases,  the 


courts,  more  and  more  unwill- 
ing to  frustrate  the  intentions  of 
the  parties  by  a  strict  adherence 
to  the  Statute  of  Frauds,  hiTe 
gone  beyond  this,  and  have  held 
that  an  act,  the  direct  and  the 
only  operation  of  which  is,  to 
extinguish  the  particukr  es- 
tate,  an  act  done  ipti*nm 
animo    sursumrtddendiy  and 
differing  in  nothing  from  an 
express  verba]  surrender  except 
by  its  informality,  may  be 
treated  as  creating  a  surrender 
by  act  and  operation  of  law  — 
a  construction  tending  to  make 
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Plea»  first,  non  asBumpsit ;  secondly,  to  thd  first 
count,  that  after  the  plaintifib  became  assignees,  and  before 
any  part  of  the  money  in  the  first  count  became  due, 
to  wit,  on  &c.,  the  defendant  surrendered  and  yielded  up 
to  the  plaintiffs  as  assignees  the  said  rooms,  apartments, 
fixtures,  chattels,  and  effects,  and  the  plaintiffs  as  assignees 
then  accepted  (a)  of  such  surrender,  and  took  possession 
of  such  rooms,  &c.,  and  from  thence  hitherto  have  had 
possession  thereof ;  thirdly,  to  the  first  count,  that  after 
the  making  of  the  promise,  and  before  any  part  of  the 
moneys  therein  mentioned  became  due,  to  wit,  on,  &c. 
the  defendant  was  evicted  from  the  rooms,  &c.,  by  £ra- 
simus  {sic)  WUsony  of  whom  Tanner  before  he  became 
bankrupt,  and  the  plaintiffs  as  assignees  since  his  bank- 
ruptcy, held  the  rooms,  &c.  as  tenants  thereof,  and  the 


1860. 


r. 

Habtley. 


the  exception  nearly  co-exten- 
sive with  the  enactment;  and  re- 
calling the  times  when — as  was 
the  fate  of  the  statute  De  Denis 
— an  act  of  parliament  might 
be  repealed  by  judicial  astute- 
ness. An  unqualified  statement 
of  this  principle  occurs  in 
Lynch  v.  Lynch,  (6  Irish  Law 
Rep,  181.)  where  Brady,  C.  B., 
says,  "  A  surrender  by  act  and 
operation  of  law,  I  think,  may 
properly  be  stated  to  be  a  sur- 
render effected  by  the  construc- 
tion put  by  the  courts  on  the 
acts  of  the  parties^  in  order  to 
give  to  those  acts^  the  effect  sub- 
stantially intended  by  them." 

(a)  This  allegation  appears 
to  be  unnecessary,  since  with- 
out any  assent,  either  expressed 
or  implied^  on  the  part  of  the 
surrenderee^  tlie  estate  vests 
in  him  by  the  mere  act  of  the 
surrenderor,  until  actual  dis' 
sent.  See  Thompson  v.  Leachy 
2  Salk.  618,,  and  the  note  (6) 
in  the  sixth  edition.  Thomp- 
son V.  Leach  is  also  reported 


3  Xew.  284.,  Lord  Holt,  665., 
Carthew,  211.  250.,  2  Mod. 
290.,  1  Shower,  296.,  Free- 
man, 502.,  2  Fentr.  IQS.  In 
that  case  it  had  been  at  first 
held  in  C.  P.,  contrary  to  the 
opinion  of  Ventris,  J,,  that 
assent  on  the  part  of  the  sur- 
renderee, was  necessary  for 
the  purpose  of  vesting  the  in- 
terest in  him.  And  in  Town- 
son  V.  Tickell,  S  B.S^Ald.  31., 
the  Court  of  King's  Bench,  not 
being  aware  that  the  judgment 
in  Thompson  v.  Leach  had  been 
reversed,  acted  upon  the  au- 
thority of  the  original  over- 
ruled decision.  Fide  4  Mann. 
R.  189.  n. 

See  also  Co,  Litt.  113  a,  Ibid. 
114  b.,  Ibid.  24.5a.  b..  Ibid,  337 
n.  294.,  2  New  Cases,  70.,  2 
Scott,12S.,2Swanst,  365.371., 
GB.S^C,  112,,  9  D,  Si  R,  136., 
2  iV:  S^M.  806.,  SN.Sf  M, 
775  n., 5N,^M.6.2  M.  ^  G. 
690,  691.,  6M.S^G.  456  n.,  1 
Mylne  6i  K,  195.,  Freeman  by 
Smirke,  503  n. 
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defendant  bath  from  thence  hitherto  continued  so 
evicted ;  and  that  the  said  Eramnus  Wilson,  at  the 
time  he  bo  evicted^  had  lawful  title  (a)  to  evict  the 
defendant  and  the  plaintiflb  as  assignees  aforesaid. 
Verification. 

Replication  to  both  the  spedal  pleas,  de  irifurid. 

At  the  trial  before  Maule,  J.  at  the  London  Sittings 
in  last  term,  the  pl^ntiffs  proved  a  demise  by  Tanner 
before  his  bankruptcy,  to  the  defendant,  for  three 
years,  from  the  25th  of  March,  1847,  at  52L  lOx.  per 
annum,  payable  quarterly.  Tanner  became  bankropt 
on  the  10th  of  March,  1848.  The  rent  was  paid  hj 
the  defendant  to  the  assignees  up  to  the  25th  of  March, 
1848. 

In  M(j^,  1848,  the  defendant  sent  the  key  of  the 
rooms  to  the  office  of  the  plaintiff  Cannan,  the  official 
assignee;  and  it  was  delivered  to  a  clerk  there  as 
the  key  of  the  demised  premises,  and  was  never  le- 
tumed.  On  the  same  day  the  defendant  quitted  the  pre- 
mises, placing  a  tin-plate  on  the  door  giving  information 
of  his  removal  to  another  locality.  No  communication 
took  place  between  the  plaintiffs  and  the  defendant 
until  a  little  before  Christmas  1849,  when  payment  was 
demanded  of  the  six  quarters'  rent  now  sued  for. 

In  support  of  the  third  plea,  certain  proceedings 
taken  by  William  James  Erasmus  Wilson  (i),  on  the  4th 
of  October,  1848,  against  Tanner,  to  obtain  possession 
of  the  premises  so  deserted  by  Tanner,  there  being  no 
sufficient  distress  on  the  premises,  were  produced ;  and 
it  was  shewn  that  at  Christmas  1848  one  Elam  entered 
under  Wilson  and  paid  rent  to  him. 

It  was  conceded,  that  upon  the  first  issue  the  verdict 


(a)  In  this  plea  it  is  not 
shewn  how  Wilson's  title  to 
evict  arose.  The  defect  would 
not  be  cured  by  a  verdict ;  as 
a  lawful  title  to  evict  might 
have  been  sufficiently  proved  by 


shewing  an  entry  wairanted  by 
a  forfeiture  incurred  by  tbe 
defendant  himself. 

(6)  The  variance  in  ^ 
name — remaining  unameoM 
— would  appear  to  be 
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mast  be  for  the  plaintiff.    Upon  the  second  issue  it  1850. 

was  contended,  on  the  part  of  the  defendant,  that  there   

had  been  a  surrender  by  operation  of  law ;  and  upon  Tannbb 
the  third  issue,  that  he  was  discharged  by  an  eviction  Hartlst. 
by  JVihony  the  landlord  paramount. 

The  learned  judge  directed  a  verdict  for  the  plain* 
tiflb  upon  all  the  issues,  reserving  leave  to  the  defen* 
dant  to  move  to  enter  a  nonsuit ;  but  it  was  ultimately 
agreed  that  in  case  the  court  should  be  of  opinion  that 
there  was  any  evidence  of  an  eviction  or  of  a  surrender 
proper  to  go  to  the  jury,  a  verdict  should  be  entered  for 
the  defendant 

In  the  same  term  Edwin  James  moved  for  leave  to  May^ 
enter  a  verdict  for  the  defendant  upon  the  two  special 
pleas  accordingly.  Upon  the  first  point  he  cited  Dodd 
and  Another  v.  Acklom  (a),  where  A.  and  S.,  having 
demised  a  house  to  C.  at  a  yearly  rent  payable  quar- 
terly, -4.'s  wife  delivered  the  key  to  C.'s  wife.  C  en- 
tered and  occupied.  Before  the  first  quarter's  rent 
became  due,  C.'s  wife  delivered  back  the  key  to  -4., 
who  accepted  it.  This  was  held  to  amount  to  a  sur- 
render by  act  and  operation  of  law  within  the  ex- 
ception in  the  third  section  of  the  Statute  of  Frauds. 

There  was  evidence  to  go  to  the  jury  on  the  last 
issue. 

"Wilde,  C.  J.  There  is  more  doubt  upon  your  se- 
cond point ;  but  you  may  take  your  rule  upon  both. 

Rule  nisi. 

Byles,  Serjt.,  and  «/*.  M.  Cobbetty  now  shewed  cause. 
There  was  no  evidence  which  could  have  been  properly 
left  to  the  jury  in  support  of  any  of  the  pleas.  The 
sending  of  the  key  to  Cannan  was  no  surrender  of  the 
term ;  nor  would  it  have  amounted  to  a  surrender  even 


(a)  SM.SfO.  672.,  7  Scott,  N.  E.  415. 
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if  Cannan  had  been  the  sole  lessee.  But  one  co-leasor 
cannot  accept  a  surrender ;  at  least  he  cannot  by  such 
acceptance,  determine  the  whole  interest  of  the  lessee. 
Then  there  was  no  proof  that  the  derk  to  whom  the 
key  was  deliyered,  was  an  agent  to  accept  a  surrender. 

The  present  application  was  founded  upon  Dodd  and 
Another  v.  Acklom,  which  is  at  yariance  with  all  tbe 
cases  before  mentioned.  In  Mollett  t.  Brayne  (a)  the 
tenant  quitted  the  premises  with  the  assent  of  the  knd- 
lord.  This  was  held  by  Lord  Elknboroughf  to  be  no 
surrender  of  the  tenant's  interest,  though  he  held  only 
from  year  to  year,  and  no  answer  to  an  action  for  use 
and  occupation ;  and  the  court  refused  to  grant  a  rule 
nisi  for  a  new  triaL  So,  here,  the  only  act  done  by  the 
tenant  was,  that  he  left  the  premises ;  there  was  no 
proof  that  the  landlord  went  in.  In  Doe  d.  Huddk* 
stone  y.  Johnson  (i).  A,  tenant  from  year  to  year,  after 
Michaelmasy  gave  notice  to  quit  at  Lady  Day,  The 
premises  were  relet  to  B.  by  auction,  at  which  auction 
A.  was  a  bidder.  B.  was  not  let  into  possesion. 
Held,  not  a  surrender  by  act  and  operation  of  la^. 
[^Maulcy  J.  Tliat  was  a  simple  attempt  to  repeal  the 
statute  by  setting  up  a  surrender  by  parol.  In 
Dodd  and  Another  y.  Achlomy  the  facts  raised  a  strong 
presumption  that  the  landlord  had  taken  possession.] 
The  tenant  wished  to  get  rid  of  the  premises,  and 
the  landlord  accepted  the  key.  [Wildey  C.  J.  The 
tenant  deprived  himself  of  the  power  of  taking 
possession.]  In  Lyon  y.  Reed  (c),  the  authorities 
were  all  carefully  reviewed.  Great  doubt  is  there 
expressed  as  to  the  decision  in  Thomas  y.  Cook  (</),  and 
the  cases  founded  upon  it,  including  that  of  Dodd  and 
Another  v.  Acklom  ;  from  which  last  case  I  hope,  how- 
ever, satisfactorily  to  distinguish  the  present  That 


(o)  Campb.  103. 

(6)  M'Cl.  Si  Young,  141. 


(c)  IS  M.SfW.  285. 
{d)  ZB.S^AU.  119- 
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case,  as  to  one  important  point,  is  more  fully  reported 
in  7  Scotti  N.  R.,  415.  From  that  report  it  appears, 
that  in  consequence  of  the  rent  due  to  the  superior 
landlord  being  considerably  in  arrear,  that  person  had 
threatened  to  take  proceedings  before  a  magistrate  for 
the  recovery  of  the  possession  under  3  &  4  Vict  c.  84. 
«•  13.,  and  had  warned  the  defendant  not  to  bring  his 
goods  there;  and  that  the  learned  judge  had  told  the 
jury,  that  the  plaintiff  was  entitled  to  recover  unless  the 
defendant  had  made  out  to  their  satisfaction,  that  he 
was  J  by  the  act  of  the  plaintiff j  prevented  from  having  a 
beneficial  occupation  of  the  premises  (a),  or  unless  the 
agreement  had,  by  the  consent  of  all  parties,  been  put 
an  end  to  before  any  rent  became  due. 

In  Lyon  v.  Reed{b)  the  Court  of  Exchequer  appears 
to  have  considered  that  a  demise  by  the  reversioner  to  a 
stranger  with  the  assent  of  the  owner  of  the  particular 
estate,  does  not  amount  to  a  surrender  by  act  and  opera- 
tion of  law.  In  the  elaborate  judgment  pronounced  iip 
that  case  by  Par A^,  B.,  after  referring  generally  to  the  old 
authorities,  his  lordship  saya(o) :  But  in  all  these  cases 
it  is  to  be  observed,  the  owner  of  the  particular  estate, 
by  granting  or  accepting  an  estate  or  interest,  is  a  party 
to  the  act  which  operates  as  a  surrender.  That  he  agrees 
to  an  act  done  by  the  reversioner,  is  not  sufficient. 
Brooke,  in  his  Abridgment,  tit.  Surrender,  pi.  48.  (d), 
questions  the  doctrine  of  Frowike,  C.  J.,  who  says  (e) : 


1850. 


(a)  This  point  would  na- 
turally have  great  weight  with 
^he  jury ;  but^  as  it  does  not  ap- 
l>ear  to  have  been  noticed  either 
during  or  after  the  argument^  it 
^^nnot  affect  the  decision  as 

authority  upon  the  point  on 
'^liich  the  judgment  proceeded. 

(6)  13  M.S^  Jr.285. 

(c)  lb,  307. 

(d)  The  placitum  runs  thus, 
J^rowtAre^  chief  justice:  simon 


termor  agree  que  jeo  fera  feoffe- 
ment  a  un  estranger,  ceo  est  un 
surrender.  £t  il  dit  que  cet 
case  est  adjudge  en  nostre 
livers — Qusre  ubi ;  quia  credo 
quodnon  est  lex  (21  H.  7.  7)." 

(e)  This  was  said  by  FrO" 
wike,  by  way  of  illustration, 
in  answering  a  question  upon 
a  totally  different  point,  upon 
which  Yaxley,  Serjt,  had  re- 
quested the  opinion  of  the  court. 
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  ment  to  a  stranger,  this  is  a  sarrender;'  and  says  be 

Tankbs  believes  it  is  not  law.  And  the  contrary  was  expPMdy 
Habtlbt.  decided  in  the  case  of  Swift  y.  Heath  (a),  where  it  wu 
held  (A),  that  the  consent  of  the  tenant  for  life  to  the 
remainderman  making  a  feoffment  to  a  stranger,  did  not 
amount  to  a  surrender  of  the  estate  for  life.  And 
to  the  same  effect  are  the  authorities  in  Vmei^t 
Abridgment{c\  Surrender ^  F.  3.  and  4.  (rf).  ♦  ♦  •  <  Before 
the  Statute  of  Frauds,  the  tenant  in  possession  of  a 
corporeal  herecUtament,  might  surrender  lus  term  by 
parol ;  and,  therefore,  the  circumstance  of  his  delivenDg 
up  his  lease  to  the  lessor,  might  afford  strong  eridenee 
of  a  surrender  in  fact ;  but  certainly  could  not,  on  the 
principle  to  be  gathered  from  the  authorities,  amount  to 
a  surrender  by  operation  of  law,  which  does  not  depend 
upon  intention  at  alL"  With  respect  to  the  first  case  in 
which  it  was  suggested  that  there  could  be  a  surrender 
by  a  demise  made  to  a  stranger  with  the  assent  of 
the  lessee.  Stone  y.  Whiting  («),  it  is  observed,  that 
although  Holroydj  J.,  intimated  an  opinion  to  that  effect, 
there  was  no  decision.  After  stating  the  decision  in 
Thomas  v.  Cook  (/),  the  judgment  proceeds  thus 
''It  is  matter  of  great  regret  that  a  case  involvings 
question  of  so  much  importance  and  nicety,  should  have 
been  decided  by  refusing  a  motion  for  a  new  triaL 
Had  the  case  been  put  into  a  tr^n  for  more  solenm  argu- 
ment,  we  cannot  but  think  that  many  considerations 
might  have  been  suggested,  which  would  have  led  the 
court  to  pause  before  they  came  to  the  decision  at 

(a)  Ckirthew,  110.  turned  upon  an  apparent  io* 

(b)  So  decided  upon  a  spe-  tention  not  to  surrender, 
cial  verdict  (#)  2  Stark.  I<i\  P.  C.  2S6. 

(c)  VoL  20.  p.  128.,  trans-        (/)  lb.  408.,  2  A  ^  AH. 
lated  from  2  HoiL  Abr.  p.  495.  119. 

(d)  The  cases  in  these  par-        (y)  IS  M.  <V  W.  308. 
ticular  placita,  appear  to  have 
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which  they  arrived.   Mr.  Justice  Bayley^  in  his  judg-  1850. 

ment,  says  the  jury  were  right  in  finding  that  the   

original  tenant  assented,  because,  he  says,  it  was  ^'^^nan 
clearly  for  his  benefit ;  an  observation  which  forcibly  Hartley. 
shews  the  uncertainty  which  the  doctrine  is  calculated 
to  create,**  The  cases  have  again  been  reviewed  in  a 
third  e^tion  of  SmitKs  Leading  Cases  (a),  in  which 
the  learned  editors  (b)  point  out  the  difficulties  attending 
the  construction  now  contended  for.  The  point  is  still 
one  of  importance ;  for  though  by  8  &  9  Vict  c.  106.  s» 
3.,  a  surrender  in  tmriting  of  any  interest  in  any  tenements 
or  hereditaments, — not  being  a  copyhold  interest,  and 
not  being  an  interest  which  might  have  been  created 
without  writing,  is  void,  unless  made  by  deed,  —  the 
enactment  leaves  surrenders  by  act  or  operation  of  law, 
as  they  stood  before.  There  is  not  any  evidence  that 
the  assignees  ever  entered,  as  alleged  in  the  plea.  The 
evidence  is  just  the  other  way  ;  for  the  official  assignee 
sent  to  demand  the  rent.  NickelU  v.  Atherstone  is  a 
mere  reiteration  of  TTiomas  v.  Cook.  Supposing  that 
what  took  place  in  this  case  would  have  amounted  to 
a  surrender  in  the  case  of  a  sole  reversioner,  here  we 
have  two  reversioners,  Cannan^  the  official,  and  Grimlei/y 
the  trade  assignee.  It  is  difficult  to  say  what  estate 
they  took ;  as  joint  tenants  must  come  in  at  the  same 
time,  and  by  one  and  the  same  title,  (c)  Assuming 
that  these  assignees  were  joint  tenants,  one  alone  could 
not  accept  a  surrender.  One  joint  tenant  can  do  an 
act  which  is  clearly  for  the  benefit  of  the  joint  estate, 
but  he  cannot  bind  his  companion  by  anything  detri- 
mental to  the  estate.    [^Maule^  J.    A  surrender  to  one 


(a)  Vol.  ii.  p.  459. 

(6)  Keating  and  Willes. 

(c)  The  estate  of  the  as- 
signees of  a  bankrupt  is  a  spe^ 
eial  estate,  a  creation  of  the 


statutes  relating  to  bankrupts. 
It  has  not  all  the  incidents 
either  of  a  common  law  joint 
tenancy  or  of  a  common  law 
tenancy  in  common. 


VOL.  IX.  —  C.B. 


T  T 
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joint  tenant  operates  only  upon  his  estate.]  Hei6,ik 
official  assignee,  the  supposed  surrenderee,  was  tenint 
in  common  with  the  trade  assignee.    In  JB^A^  v. 
Cuthell  (a)  it  was  held,  that  a  notice  to  quit  signed  by 
two  out  of  three  trustees  to  whom  the  lessee  had  «§• 
signed  the  term,  was  bad,  even  though  given  in  the 
name  of  the  three,  and  afterwards  assented  to  by  the 
third,  (b)    \^Maule^  J.    When  a  surrender  is  made  to 
one  of  two  lessors,  would  the  lessor  not  accepting  the 
surrender,  become  tenant  in  common  with  the  leasee?] 
He  would  (c)  ;  and  In  that  case  the  rent  would  have  to 
be  apportioned.    But  the  surrender  is  not  so  pleaded. 
The  second  plea  states  a  surrender  not  of  a  moiety,  bat 
of  the  whole. 

It  was  not  proved  that  the  landlord  had  entered  ui 
this  case.  The  evidence  is  the  other  waj;  for  the 
official  assignee  demanded  the  rent;  whereas,  in  DM 
and  Another  v.  Acklom  there  was  some  evidence  that 
the  landlord  had  entered.  NiehelU  v.  Atherstane  u 
merely  a  repetition  of  Tliomas  v.  Cooke. 

Supposing  the  acts  of  the  parties  to  be  such  as  would 
justify  the  finding  of  a  surrender  in  the  case  of  a  sole 
lessor,  this  case  is  different.  There  may  be  some  diffi- 
culty In  stating  what  the  Interest  of  the  plaintiffs  iSi 
The  titles  of  joint  tenants  must  commence  at  the  same 
time ;  but  that  Is  not  the  case  with  respect  to  official 


{a)  5  Ewity  491.,  2  Mar- 
shall,  83.,  5  Esp,  N.  P.  C.  149. 
In  that  case  the  agreement  under 
which  the  notice  was  given,  re- 
quired that  it  should  be  under 
the  hand  or  hands  of  the  lessee, 
his  executors,  administrators, 
or  assigns. 

(ft)  These  trustees  were,  at 
law,  merely  joint  tenants,  with 
all  the  incidents  of  a  joint 
tenancy.  They  were  not  sta- 
tutory assignees  inveated  with 
a  special  character. 


(c)  A,  and  B,,  seised  in  fet, 
jointly  demise  to  C.  for  a  term. 
C  surrendera  to  A.,  who  akwe 
accepts  the  aurrender.  The 
immediate  ri^t  of  possesnoa 
is  now  in  A.  and  C,  as  tenaMi 
in  common  ;  A.  being  seised  of 
his  moiety  as  tenant  in  fee  ia 
possession,  C.  being  poaimcd 
of  his  moiety  as  tenant  for 
years  under  B,,  who  is  lOKd 
in  fee  of  that  moiety,  wahjed 
to  the  poaaeaaioDary  interat  of 

a 
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and  trade  assignees.  One  joint  tenant  may  do  an  act  1850. 
for  the  benefit^  but  not  an  act  to  the  detriment  of  the  — 
joint  estate.  As  a  surrender  to  one  joint  tenant  ope-  ^^^^^ 
rates  only  upon  his  estate^  the  surrenderee  would  in  Habtlst. 
such  case  become  tenant  in  common  with  the  surren- 
deror ;  Rudde  (or  Rud)  v.  Tucker,  {a)  [Maule,  J.  That 
was  a  case  of  a  surrender  by  one  of  two  joint  lessees ; 
here^  the  surrender  is  to  one  of  two  reversioners.]  In 
Right  d.  Fisher  v.  Cuthell  (b)  it  was  held,  that  a 
notice  given  by  two  out  of  three  joint  devisees  of  the 
lessor  was  insufficient.  It  is  true  that  there  the  proviso 
in  the  lease  for  twenty-one  years,  giving  power  to  de- 
termine it  at  the  end  of  fourteen  years,  required  the 
notice  by  landlord  or  tenant,  or  their  respective  heirs, 
executors,  &c.,  should  be  '^in  writing  under  his  or 
their  respective  hand  or  hands;"  but  the  principle 
upon  which  the  judgment  proceeds  is  not  confined  to 
the  particular  circumstance  of  the  case.  ^Maule,  J. 
In  the  case  of  a  surrender  to  one  of  two  lessors,  will 
the  lessor  not  accepting  the  surrender  become  tenant  in 
conmion  with  the  lessee?]    He  would (c).    The  party 


(a)  Cro.El.737.S02.,S.C. 
per  nom.  Tooker's  Case,  2  Co, 
Hep.  62,,  the  names  being 
locmlly  idem  sonantia.  And 
9ee6M.     G.  677- 

(6)  5  East,  491.    And  see 
C.  5  Esp.  N.  P.  C,  149.,  2 
t/.  r.  Smith,  S3.   In  the  latter 
report  it  is  said  that  the  words 

under  their  respective  hand 
or  hands^"  were  not  in  the 
plain tifp't  brief.  It  is  more 
likely  that  they  were  omitted 
there  for  brevity  or  by  careless- 
Mss,  than  that  they  were  in- 
erpolated  in  the  defendant's 
irief,  and  then  argued  upon 
•  if  they  had  been  in  both. 

In  a  lease  at  will,  if  there 
e  two  leuan  and  one  lessee,  or 

T 


one  lessor  and  two  lessees^  the 
discontinuance  of  the  will,  on 
the  part  of  any  one  of  the 
three  parties,  would  put  an  end 
to  the  tenancy.  So  it  would 
be  in  the  case  of  a  demise  at 
will  de  anno  in  annum  ;  the 
tenancy,  though  classed  among 
estates  for  terms  of  years,  being 
substantially  and  in  truth  an 
interest  to  continue  quamdiu 
amhahus  partihus  placuerit — 
subject  to  a  renunciation  of  the 
right  to  determine  the  will  ex- 
cept at  particular  periods. 

And  see  Doe  d.  JfTiayman 
V.  Chaplin,  3  Taunt.  120. 

(c)  It  would  rather  seem 
that  the  party  to  whom  the 
surrender  was  made^  and  who 
2 
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setting  up  the  act  must  shew  that  it  was  for  the  benefit 
of  the  estate ;  Rudy.  Tucker,  Supposing  the  surrender 
to  be  good,  its  greatest  effect  would  be,  not  to  extin- 
guish the  rent,  but  to  make  it  apportionable.  Here, 
the  plea  is,  not  of  a  surrender  of  a  moiety,  but  of  a 
surrender  of  the  whole. 

The  clerk  is  not  shewn  to  have  had  any  authority  to 
receive  the  key.  [ffllde,  C.  J.  I  suppose  that  is  meant 
to  be  inferred  from  the  circumstance  of  the  key  being 
retained.  Maule,  J.  In  Co.  LitL  192a.  it  is  said,  "If 
such  a  lessee  (speaking  of  a  lessee  under  a  lease  from  two 
joint  tenants)  for  life  should  surrender  to  one  of  them, 
it  shall  enure  to  them  both;  for  they  that  have  a  joint 
reversion."  (a)]  No  doubt  that  is  so  if  the  other  con- 
sents, (i)  \_MauleyJ.  So  again  in  Co.  Litt.  214.  "a 
surrender  to  one  joint  tenant  shall  enure  to  botL'^ 

With  respect  to  the  issue  on  the  allied  eviction,  the 
facts  do  not  support  the  plea.  These  facts  do  not  occur 
till  after  some  part  of  the  rent  sued  for  had  become 
due.  The  words  of  the  plea,  "  before  any  part  of  the 
rent  became  due"  arc  material,  and  the  dates  of  the 
transaction  disprove  that  allegation.  [James.  I  ad- 
mit that  this  plea  can  go  only  to  half  a  year's  rent] 
The  plea  is  pleaded  to  the  whole  demand.  [J/attfr,  J. 
Cannot  this  issue  be  found  distributively  ?]  The  jury 
were  bound  to  return  a  verdict  aflSrming  or  negatiring 
the  eviction  alleged.  They  could  not  have  found  eviction 
as  to  some  quarters  and  no  eviction  as  to  others.  Sop- 


bail  thus  acquired  the  immedi- 
ate right  of  possession,  would 
become  tenant  in  common  with 
the  surrenderor. 

(«)  The  authority  referred 
to  by  Lord  Coke  is  not  con- 
fined to  cases  where  the  lessors 
are  joint-tenants;  it  extends 
to  all  persons  making  a  joint 
demise  for  life.  "  If  two  men 
lease  land  for  a  term  of  life. 


reserving  rent  to  one, 


both 


shall  have  the  rent,  bectme 
the  lease  is  joint  by  them ;  vA 
the  law  is  the  same,  if  the  tenant 
surrender  to  one  of  them^tbe 
other  shall  enter."  T.  5  £.  4, 
fo.  4,  pi.  7. 

(6)  Not  only  the  conmt, 
but  even  the  knowledge^  of  the 
co-lessor,  appean  to  be  imma- 
teriaL  Ante.  p.  635. 
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pose  the  case  of  a  plea  of  release  instead  of  a  plea  of 
eviction.  [Maule,  J.  That  would  be  by  deed^  of  which 
there  would  be  profert]  Then  put  the  case  of  a  plea 
of  accord  and  satisfaction,  which  requires  no  deed, 
[^Mauk,  J.  But  it  is  an  entire  plea.  Some  pleas  may  be 
taken  distributivi,  as  for  instance,  the  plea  of  set  off. 
(a)  James  admits  that  the  verdict  upon  this  issue 
must  be  against  him,  but  says  that  the  facts  entitle  the 
defendant  to  a  reduction  of  damages.]  There  was  no 
proof  that  Erasmus  Wilson  was  the  superior  landlord, 
and  came  in  by  title  paramount.  The  notice  was  not 
given  to  the  right  party.  It  was  served  upon  Tanner 
the  bankrupt;  but  at  the  time  of  that  service  he  had 
ceased  to  be  the  owner  of  the  term ;  it  had  passed  to 
his  assignees.  Again,  it  merely  appears  that  Elam, 
who  was  in  possession,  had  been  put  in  by  Wilsony  and 
that  he  had  paid  rent  to  Wilson.  Even  if  Wilson  was 
the  superior  landlord,  there  was  no  proof  that  the 
plaintiffs  came  in  by  him. 

Jamesy  in  support  of  rule.  The  court  cannot  dis- 
charge this  rule  without  overruling  the  case  of  Dodd  and 
Another  v.  Acklom,  Here,  as  there,  the  key  is  deli- 
vered to  one  of  the  plaintiffs  without  anything  being 
said  by  the  receiver.  [^Maule,  J.  There,  the  key  was  ac- 
cepted simpliciter,']  Here,  it  is  left  as  early  as  May  1 848, 
at  the  official  office  of  one  of  the  plaintiffs ;  it  is  publicly 
stated  where  the  defendant  is  gone,  and  the  key  is  never 
sent  back.  A  distinction  is  sought  to  be  made  on  the 
ground  that  this  is  not  an  action  for  use  and  occu- 

(a)  A  plea  of  set-off,  being  exchange  for  5007.  and  a  pro- 

in  the  nature  of  a  cross  action,  missory  note  for  200/.,  the  dc- 

may  be  taken  distributive  with  fen  dan  t  pleads  a  set-off  for 

xcapect  to  the  several  matters  1000/.  in  bar  of  the  action 

of  set-off.    It  cannot  be  taken  generally,  he  cannot,  upon  prov- 

tfttM^u/tv^with  reference  to  the  ing  a  demand  to  the  extent 

matters  to  which  it  is  pleaded,  of  200/.,  claim  a  verdict  in 

If  in  an  action  upon  a  bill  of  respect  of  the  promissory  note, 

T  T  3 
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pation,  but  upon  an  agreement.  That  does  not  affisct 
the  validity  of  the  surrender.  In  Coote's  Landlord  and 
Tenant  (a)  the  following  definition  is  given  of  a  sur- 
render by  act  and  operation  of  law :  A  surrender  in 
law  is  where  the  parties,  without  any  express  surrender, 
do  an  act  so  inconsistent  with  the  subsisting  relation 
of  landlord  and  tenant,  as  to  imply  an  intention  that 
the  lessor  should  be  in  the  same  situation  as  if  an 
express  surrender  had  been  made."  (6) 

The  cases  relied  on  for  the  plaintiff  are  the  same  as 
those  cited  in  Dodd  Vi  Acklom  and  Another,  with  the 
exception  of  Lym  v.  Reed;  and  the  authority  of  Lyon  v. 
Beed  is  balanced  by  the  late  case  of  NtckeUs  v.  Atkr- 
stone,  (c)  In  Thomas  v.  Cooky  there  was  the  substitu- 
tion of  a  new  tenant ;  but  that  was  merely  evidence  of 
the  acceptance  of  the  surrender,  with  reference  to  which 
acceptance  it  is  immaterial  whether  there  was  a  substi- 
tution of  a  new  tenant  or  the  key  was  locked  away  in  i 


(a)  p.  S93. 

(6)  This  definition  appears  to 
be  too  large.  It  would  include 
every  informal  act  showing  an 
intention  to  depart  with  the 
immediate  right  of  possession. 
Thus,  if  the  tenant  were  to  bring 
tlie  key  and  say,  I  surrender  the 
premises  which  1  hold  of  you," 
the  surrender  would  be  void  by 
the  Statute  of  Frauds ;  but  if 
he  laid  down  the  key  and  had 
the  prudence  to  be  silent,  con- 
fining himself  to  some  renun- 
ciatory gesture  sufiicient  to 
satisfy  the  jury  of  the  exist- 
ence of  a  sursumredditionary 
intent,  there  would  be,  /or  the 
purpose  of  the  cause  in  which 
the  verdict  iras  founds  and  to 
that  extent  only^  a  valid  sur- 
render by  act  and  operation  of 
law. 

It  is  said  (Coo/c,  SQ5,),  that 
where  a  second  lease  for  years 


was  made  to  commoioe  od  the 
death  of  J.  S.,  it  was  boldn 
to  be  no  siinrender  of  t  fonner 
terra^  because  J.  &  might  m- 
vive  the  term;  but  if  J. 5. 
should  die  within  the  teniu 
then  it  would  immediately  qie- 
rate  as  a  surrender.  The  autho- 
rity for  this  position  is  merdy 
a  loose  note  in  4  Leon.  Sd 
Upon  principle  it  would  leca 
that  the  implied  surrender  woold 
take  effect  irrespectively  of  the 
event,  inasmuch  as  a  recogni- 
tion of  the  existence  of  a  pow 
of  creating  a  lease  to  takeeifect 
immediately  after  the  death  d 
J,  iS^.,  disaffirms  the  contfoaiiV 
existence  of  a  lease,  which  off 
continue  after  the  death  otJ.& 
And  see  Ire  v.  Sams,  Cn.  EL 
521,  522. 

(c)  1 6  Law  JourtL  {fl.  A) 
S71. ;  since  reported  10  Q.  A 
944. 
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drawer.  So  also,  the  fact  as  to  the  surrender  being  made 
to  one  of  two  lessors^  is  common  to  both  cases.  In 
Dodd  and  Another  v.  Acklortiy  it  was  held  that  accep- 
tance of  a  surrender  by  one  of  two  joint-lessors,  operated 
as  an  acceptance  by  both.  Maule,  J.  In  that  case  it 
was  not  put  on  the  ground  that  the  surrender  to  one 
operated  as  a  surrender  to  both,  but  that  one  acted  for 
both.]  Sending  for  the  rent  shortly  before  Christmas 
could  not  have  the  effect  of  rebutting  the  inference  to 
be  drawn  from  the  conduct  of  the  official  assignee  in 
retaining  the  key. 

Wilde,  C.  J.  The  rule  which  has  been  obtained  to 
enter  a  verdict  for  the  defendent  upon  the  second  and 
third  pleas,  must  be  discharged.  There  was  no  evidence 
to  go  to  the  jury  on  the  last  plea.  With  respect  to  the 
Beoond  plea  the  facts  arc  very  simple.  The  defendant, 
upon  finding  himself  in  an  inconvenient  position  in  conse- 
quence of  his  immediate  landlord  having  run  away,  is 
anxious  to  get  rid  of  the  premises.  He  leaves  the  key  of 
the  house  at  the  office  of  Cannan  the  official  assignee;  but 
the  only  evidence  of  the  acceptance  of  the  key  by  Cannaii 
lAy  that  it  was  not  sent  back.  (His  Lordship  then  referred 
to  the  note  in  the  third  edition  of  SmitlCs  Leading  Cases, 
vol.  ii.  359  i.)  Nothing  further  occurs  until  Christmas 
1849,  when  a  demand  of  rent  is  made.  The  question 
IB,  whether  there  was  evidence  of  a  surrender  and  ac- 
ceptance (a)  upon  which  a  verdict  for  the  defendant  could 


1850. 


(a)  Some  confusion  appears 
to  have  been  created  in  this 
caie  by  treating  the  acceptance 
of  the  surrender  by  the  sur- 
renderee, as  an  ingredient  of 
the  surrender  itself ;  the  sur- 
render, if  valid  at  all,  being 
necessarily  complete  antece- 
dently to  any  agreement  or  ac- 
quiescence on  the  part  of  the 
surrenderee^  the  effect  of  whose 
acceptance  of  the  surrender 

tt 


would  be  merely  to  deprive 
him  of  the  power  of  subse-* 
quently  disagreeing  to  the  sur- 
render and  of  thereby  render- 
ing void  ab  initio  that  which, 
until  disagreement,  had  created 
a  complete,  though  defeasible, 
merger  of  the  estate  of  the 
surrenderor.  Vide  4  Mann  S^- 
ItyL  190.;  2  3f.  6^  G.  701  n. ; 
3  M.  Sf  G.  7ii^  n. 
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have  been  sustained,  not  whether  there  was  a  sdotilk 
of  evidence.  I  am  of  opinion  that  there  was  no  evidence 
of  a  surrender  and  acceptance  which  could  have  been 
properly  left  to  the  jury,  and  that  this  rule  must  be 
discharged. 

Maule,  J.  I  am  of  the  same  opinion.  It  is  not 
necessary  to  consider  whether  the  observations  of  tbe 
Court  of  Exchequer,  in  Lyon  v.  Reed,  or  those  of  the 
Court  of  Queen's  Bench,  in  NickelU  v.  Atherstone,  upon 
the  law  as  laid  down  by  this  court  in  Dodd  and 
Another  v.  Acklortiy  are  to  be  adopted.  But  assuming 
our  decision  in  that  case  to  have  been  right,  it  will  not 
avail  the  defendant  in  this  case,  the  circumstances  being 
essentially  different.  In  Dodd  and  Another  v.  Aeilm, 
the  defendant  had  complained  of  the  rent,  &c.,  being  in 
arrcar.  An  interview  taking  place,  the  tenant  gave 
back  the  key,  and  the  landlord  accepted  it.  The  juiy 
having  found  that  this  amounted  to  a  surrender  and 
acceptance,  the  court  refused  to  disturb  the  verdict 
In  that  case  the  jury  has  before  them  the  fact  that  the 
plaintiff  had  accepted  the  key.  Here,  there  is  nothing 
but  the  fact  of  the  key  being  brought  to  a  clerk  of  the 
official  assignee.  It  is  contended,  that  he  was  bound  to 
receive  anything  brought  to  the  office  for  his  master. 
That  may  be  so ;  but  it  does  not  follow  that  this  was  an 
acceptance  by  the  master.  But  it  is  said  that  the  (xm- 
duct  of  the  official  assignee  in  not  returning  the  kej 
amounted  to  an  acceptance  of  it.  I  do  not  tiunk  that 
the  official  assignee  was  bound  to  seek  out  the  tenant 
for  the  purpose  of  rendering  back  the  key.  In  Dodi 
and  Another  v.  Acklom^  it  was  held  that  Dadd  had 
authority  to  act  for  both.  That  sufficiently  distin- 
guishes that  case  from  the  present ;  and  if  the  juiy  had 
found  a  verdict  establishing  a  surrender  and  accept- 
incc,  such  verdict  would  have  been  found  upon  laa^ 


1850. 
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negations,  and  not  upon  evidence  of  anything  done  hj  1850. 
the  parties. 


To  support  the  third  plea  there  was  no  evidence  at 


all. 


Cankan 
Habtlbt. 


Cb£SSW£LL,  J.  I  am  of  the  same  opinion.  The 
strongest  case  for  the  defendant  is  that  of  Dodd  and 
Another  v.  Acklom.  The  observations  of  my  brother 
Maule  on  the  case  clearly  distinguishes  it  from  the  pre- 
sent, (a) 


Talfourd,  J.  concurred. 


(a)  Another  notonimportant 
difference  between  Dodd  and 
Another  Y.Ackkm  and  the  prin- 
cipal case,  (adverted  to  in  the 
argument  supri  dSQ.),  is,  that 
the  former  was  an  action  for 
use  and  occupation,  with  a  plea 
of  non  assumpsit.  That  action 
was  brought  to  recover  *^  a  rea- 
sonable satisfaction  for  the  use 
and  occupation  of  the  tene- 
ments held  and  enjoyed,**  in  re- 
spect of  a  period  during  which, 
with  the  assent  of  the  plaintiff, 
all  occupation  by  the  defendant 
had  ceased.    To  negative  an 
implied  promise  of  payment 
resulting  from  such  a  state  of 
things,  no  surrender,  either  de 
facto  or  by  act  and  operation 
of  law,  appears  to  be  necessary. 
Whether  the  particular  estate 
still  had  a  continuing  legal  ex- 
istence or  not,  it  is  clear  that  there 
was  no  actual  or  constructive 
(Pinero  V.  Judson,  6  Bingh, 
206.,  3  M.  Si  P.  497.)  posses- 
sion. (J?tim  V.  Phelps y  1  Stark. 
iV.  P.  C.  94. ;  Whitehead  v.  Clif- 
ford, 5  Taunt.  518.;  Edge  v. 
Strafford,  I  Crompton  S(  Jervis, 
391.) 


Bule  discharged. 

In  the  principal  case,  the 
action  was  on  the  demise ;  the 
occupation  was  merely  an  tnci- 
dent;  the  question  between  the 
parties  was,  whether  the  legal 
existence  of  the  particular  estate 
had  been  determined  by  a  valid 
surrender,  an  acceptance  of  such 
surrender  having  been  assumed 
to  be  necessary  to  its  validity. 

As  this  distinction  was  not 
noticed  in  the  argument  or  in 
the  judgment  in  Dodd  and 
Another  v.  Acklom,  it  does  not 
affect  the  decision  in  that  case 
as  an  authority. 

In  Creagh  v.  Blood,  3  Jones 

Latouche,  132.,  Sir  Edward 
Sugden,  C,  expresses  his  dis- 
approbation of  the  inroads 
which  had  been  made  upon  the 
Statute  of  Frauds,  with  respect 
to  surrenders.  In  that  case 
his  lordship  says :  "  When  the 
statute  (of  frauds)  speaks  of 
surrender  by  act  and  operation 
of  law,  it  certainly  alludes  to 
those  surrenders  where  the 
party,  whether  by  estoppel  or 
otherwise,  accepts  an  estate 
inconsistent  with  the  estate 
which  he  has." 
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25,  Wright  v.  Willcox. 

It  is  in  the  pALSE  Imprisoment  Pleas — first,  not  guilty ;  se- 
Sud^  condly,  that  the  plaintifi*  feloniously  stole  and  carried 
subject  to  the  away  [twenty  bushels  of  chaff  of  the  defendant ;  thirdly, 
reviewalof  ^]^^^  defendant's  chaff  was  feloniously  stolen  by 
detemiM  hk  8^°^®  person  unknown,  and  that  the  defendant  had  rea- 
what  stage  sonable  and  probable  cause  for  suspecting,  and  that  he 
evidencTma  suspect  the  plaintiff,  with  others,  of  the  felony, 
be  produced.  At  the  trial  before  fFildey  C*  J.,  at  the  Middlesex 
f  ^fal^"'^  Sittings  after  last  term,  it  appeared  that  the  plaintiff 
prisonment  sisters  occupied  a  house  which  had  been  pre- 
the  defendant  viously  occupied  by  their  father,  of  whom  the  dcfendaot 
Srphdn^'  rented  stables  attached  to  the  house.  Over  the  stables 
had  stolen  the  was  an  open  loft,  in  which  some  com  and  chaff  had 
ch^^e  fur  ^^^^  ^^'^  *  drawer  by  the  plaintiff's  fiither.  The 
ther  pleaded"  defendant  believed  that  his  horses  had  been  robbed  of 
that  his  chaff  their  chaff ;  and  from  various  circumstances  he  suspected 
stoten^and  plaintiff  and  her  sisters,  chaff  of  a  similar  quality 
that  he  had  having  been  found  in  the  drawer,  and  one  of  the  plain- 
reasonable  tiff's  having  been  seen  coming  out  of  the  stable  with 
suspect  the  ^^^^  apron.  The  defendant  sent  for  a  police- 
plaintiff,  (a)  man,  who,  upon  the  plaintiff  and  her  sisters  being 

The  plaintiff  ^jh^ed  by  the  defendant  with  feloniously  stealing  his 
gave  evidence,  .  j  ^ 

in  the  first      chaff,  took  them  mto  custody.  Upon  being  brought  be- 

instance,  to  {qj^  ^  magistrate  they  were  discharged.  Two  witnesses 
account  for 
her  posses- 
sion of  chaff.  The  defendant's  witnesses  proved  that  the  chaff  in  the  plain- 
tiff* s  possession  was  similar  in  quality  to  that  lost  by  the  defendant,  and,  inter 
alia,  that  in  both  there  was  linseed.  Held,  that  the  judge  had  rightly  exercised 
his  discretion  in  allowing  the  plaintiff  to  call  a  witness  in  reply  to  account  for  the 
presence  of  linseed  in  the  chaff  found  in  the  plaintiff* s  possession. 

(a)  As  to  this  plea,  vide  post,  655.  658  n. 
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called  by  the  plwitiff  stated,  that  they  had  sold  her  1850. 
chaff  similar  to  that  found  in  the  drawer.    It  was  also  -— 
sworn  that  chaff  of  that  quality  had  been  seen  in  this  Wwoht 
drawer  before  the  time  at  which  it  had  been  suggested  Willooz. 
by  the  defendant  that  he  had  been  robbed  of  chaff. 

The  defendant  produced  witnesses,  who  pointed  out 
marks  shewing  that  the  chaff  found  in  the  plaintiffs 
drawer  corresponded  with  that  belonging  to  the  de- 
fendant, and  mentioned  in  particular,  that  linseed  was 
mixed  with  the  chaff,  which  was  said  to  be  unusual. 

In  reply,  the  plaintiff's  father  was  called  to  prove 
that  seyeral  months  before  he  had  bought  linseed,  the 
invoice  of  which  he  produced,  and  that  he  sent  it,  mixed 
with  chaff,  to  his  daughters.  It  was  objected,  that  this 
witness  should  have  been  called  in  the  first  instance. 
The  learned  judge,  however,  received  the  father's  evi- 
dence and  his  invoice ;  and  a  verdict  was  returned  for 
the  plaintiff,  with  28/.  damages. 

Corrie  now  moved  for  a  new  trial  on  three  grounds. 
First,  that  there  was  no  evidence  to  support  the  ver- 
dict on  the  first  issue.  There  was  nothing  to  connect 
the  defendant  with  the  prosecution  beyond  the  identity 
of  name.  Secondly,  the  learned  chief-justice  misdi- 
rected the  jury  in  leaving  the  charge  sheet  to  them  as 
evidence  that  the  defendant  gave  the  plaintiff  into  cus- 
tody. That  paper  only  shewed  that  the  parties  made 
a  certain  statement  to  the  policeman.  The  act  of  the 
policeman,  in  taking  the  defendant  into  custody  in 
consequence  of  that  statement,  is  not  a  giving  of  the 
plaintiff  into  custody  by  the  defendant.  Thirdly,  the 
evidence  in  reply  ought  not  to  have  been  received.  In 
Urotone  v.  Murray  (a)  the  plaintiff,  after  proving  the 
publication  of  a  libel,  called  a  witness  to  disprove  certain 


(a)  Ryan  3^  Mood.  254. 


652 


TRINITY  TERM, 


1850. 


Wbiqht 


facts  alleged  in  a  plea  of  justification.  After  the  defendant 
had  given  evidence  in  support  of  hb  plea^  the  plaintiff 
proposed  to  call  another  witness  to  disprove  other  facts 
alleged  by  the  defendant  in  his  justification,  (a)  This 
evidence  was  rejected  hj  Abbott,  C.  J.,  whosaid^ "  If  the 
plaintifif  at  the  outset,  calls  any  evidence  to  repel  the 
justification,  he  should  go  through  all  the  evidence  he 
proposes  to  give  for  that  purpose,  and  shall  not  be  per- 
mitted to  give  further  evidence  in  reply.  It  is  much 
more  convenient  for  the  due  administration  of  justice, 
that  this  course  sl^puld  be  adopted;  otherwise,  there 
will  be  no  end  of  evidence  on  either  side,  as  the  de- 
fendant would  be  entitled  again  to  call  witnesses  to 
answer  those  last  called  by  the  plainti£" 

In  Jacobs  v.  Tarleton  (b),  which  was  an  action  against 
the  indorser  of  a  bill,  the  plaintiff  made  out  a  prima 
facie  case  by  proving  the  defendant's  signature.  In 
support  of  a  plea  traversing  the  indorsement,  evidence 
was  given  to  shew  that  the  plaintiff  was  too  poor  to  have 
given  value  for  the  bill,  and  that  he  had  denied  that  he 
knew  anything  of  the  bill  or  had  authorised  the  bringing 
of  the  action,  (c)  Mr.  Baron  Parke  refused  to  receive 
evidence  in  reply,  that  the  plaintiff  had  possessed  the 
means  of  discounting  the  bill,  and  had  in  fact  discounted 
it.  After  time  taken,  the  court  held  that  Mr.  Baron 
Parke  was  right  in  rejecting  this  evidence  (d),  saying, 
that  the  plaintiff  might  either  rely  upon  a  prima  facie 
case,  or  go  into  all  the  evidence  he  had  to  confirm  that 


(a)  In  support  of  which^  he 
had^  no  doubt,  given  evidence. 

(b)  11  Q.B,  421. 

(cj  From  the  report  of  this 
case  in  17  Law  Joum.  (Q. 
B,)  194.,  it  appears  that  there 
were  pleas  of  fraud  and  covin, 
and  want  of  consideration. 

(d)  The  learned  judge  ruled 


that  the  plaintiff  having  made 
out  a  primd  facie  case  by 
proof  of  the  indorsement,  was 
bound  to  stand  upon  that  case ; 
that  the  defendant's  evidence 
did  not  set  up  a  new  case,  but 
was  merely  in  answer  to  the 
plaintiff's  prima  y&cie  case.  17 
L.J.(Q,B.)  195. 
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primd  facie  case ;  but  that  he  was  not  entitled  to  relj, 
in  the  first  instance^  upon  a  primd  facie  case  upon  that 
issue,  and  afterwards,  when  that  primd  fade  case  was 
called  in  question  by  the  defendant,  to  call  other  evidence 
to  confirm  his  primd  facie  case ;  and  that  it  was  not 
proposed  to  call  the  witness  to  contradict  any  state- 
ment made  by  the  defendant's  witnesses,  but  to  add  a 
fact  tending  to  support  the  plaintiff's  primd  facie  case, 
(a)  \_Maule,  J.  If  the  witness  called  by  the  plaintiff 
to  prove  an  indorsement  prove  it  weakly,  and  the  de- 
fendant calls  evidence  to  shew  the  improbability  of  the 
genuineness  of  the  indoi*sement,  the  plaintiff  cannot  call 
a  witness  to  prove  that  he  saw  the  defendant  sign  it.  If 
that  were  allowed,  a  plaintiff  might  call  witnesses,  and 
keep  back  one  who  it  was  supposed  might,  on  cross- 
examination,  disclose  something  which  would  damage 
the  plaintiff's  case.] 


(a)  This  case,  as  reported 
in  11  Q,  B,y  is  rather  obscure. 
The  issue  raised  upon  the  third 
plea  was,  whether  the  defend- 
ant indorsed  the  bill  to  the 
plaintiff.  The  affirmative  might 
be  proved  either  by  evidence  of 
a  special  indorsement  by  the 
defendant  to  the  plaintiff,  or 
by  evidence  of  a  blank  indorse- 
ment by  the  defendant,  coupled 
with  possession  by  the  plaintiff 
of  the  bill.  If  this  issue  had 
stood  alone  on  the  record,  it 
could  not  have  been  contended 
that  any  other  evidence  ought 
to  have  been  given  in  the  first 
instance,  whatever  the  nature 
of  the  defence,  anticipated  or 
unanticipated,  might  have  been. 
It  is  difficult  to  understand 
Tvrhy  the  evidence  on  this  usue 
sliould  be  different  where  there 
are  other  issues  upon  the  re- 
cord. Nor  indeed  does  it  ap- 
pear from  the  judgment,  tliat 


the  evidence  given  in  support 
of  the  plea  or 'that  offered  in 
reply,  had  the  least  bearing 
upon  any  other  issue  than  tliat 
raised  upon  the  third  plea.  The 
evidence  given  by  the  defendant 
in  Jacobs  v.  Tarleton,  would, 
if  admissible,  be  so  only  as 
tending  to  shew  that  the  blank 
indorsement  signed  by  the  de- 
fendant, did  not  operate  as  an 
indorsement  to  the  plaintiff. 
According  to  the  opinion  of  the 
court,  after  deliberation,  the 
plaintiff  was  bound  to  produce, 
in  the  first  instance,  all  the 
evidence  which  mi}»ht  eventu- 
ally be  useful  in  rebutting  evi- 
dence which  might  be  adduced 
to  impugn  the  primd  facie 
operation  of  the  possession  of 
the  instrument  bearing  the  de- 
fendant's blank  indorsement. 
Thus,  if  after  proof  of  a  blank 
indorsement  of  a  bill  produced 
by  the  plaintiff^  it  were  shewn 
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1850.         Wilde,  C.  J.  The  court  is  of  opinion  that  no  case  has 

  been  made  out  for  a  rule  to  set  a»de  the  yerdict  on  the 

Wbight     ground  of  misdirection.    As  to  the  admissibilitj  of  the 
WiLLGOz.    evidence  in  reply,  the  point  is  one  of  considerable  im- 
portance.   Upon  that  point,  and  upon  that  of  the 
verdict  being  against  evidence,  you  may  take  a  role. 

Jum^  Edwin  JameSy  Q.  C,  and  Hawkins,  now  shewed 
cause.  The  evidence  in  reply  was  properly  received. 
The  expediency  of  admitting  evidence  in  reply  must 
vary  according  to  circumstances,  and  the  court  will  not 
interfere  with  «the  course  which  the  judge  has,  in  the 
exercise  of  his  discretion,  thought  it  right  to  adopt, 
unless  they  can  see  that  injustice  has  been  done.  When 
the  plaintiff  is  apprised  by  the  pleadings  of  the  case 
meant  to  be  set  up  by  the  defendant,  and  chooses  to 
enter  by  anticipation  upon  part  of  that  case,  he  must 
produce  the  whole  of  the  evidence  upon  what  he  means 
to  rely.  In  moving  for  the  rule,  Jacobs  v.  Tarletxm 
was  cited,  (a)  It  is  submitted  that  the  decision  in 
that  case  cannot  be  supported.  Marston  v.  Allen,  (b) 
[^Maule.  J.  In  Jacobs  v.  Tarleton  the  indorsement  was 
not  disproved  by  shewing  that  no  consideration  had 
been  given.  Wilde^  C.  J.  The  evidence  may  have 
been  given  for  the  purpose  of  shewing  that  the  bill  did 
not  pass  to  the  plaintiff  by  the  indorsement  proved. 
Browne  v.  Murray  (c),  merely  shews  that  where  the  de- 
fence 18  known,  the  plaintiff  cannot  give  some  evidence 
to  meet  that  defence,  and  reserve  other  evidence  having 

that  the  plaintiff  had^  on  a  day  on  the  ground  that  such  en* 

subsequent  to  that  on  which  the  dence  should  have  been  given 

indorsement  had  been  written^  in  the  first  instance. 

been  seen  to  pick  the  bill  up  in  (a)  Suprd,  652. 

the  street^  he  would  be  properly  (^)  8  3f  .  ^*  W.  494.^  1 

shut  out  from  shewing  that  he  DowL  N.  S.  442. 

had  previously  dropped  it,—  (c)  Supri^  651. 
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the  some  object,  for  his  reply.  So,  in  Jtees  v.  Smith  (a), 
Dehuney  v.  Mitchell  (6),  Greswolde  v.  Kemp  (c\  1  Jiay- 
for,  Evid.  275.  A.] 

C7<7m>  and  Prentice^  in  support  of  the  rule.  Where 
the  plaintiff  at  the  outset  goes  into  the  proof  of  anj 
issue,  he  must  then  produce  all  the  evidence  on  which 
he  means  to  rely  with  reference  to  that  issue ;  more 
especially  if  he  has  notice  of  the  case  to  be  set  up  by 
the  defendant.  Here,  the  plea,  charging  the  plaintiff 
with  stealing  the  chaff  {d)  made  it  important  to  shew 
the  ingredients  of  the  chaff  said  to  have  been  purchased 
of  the  father.  The  evidence  in  reply  went  merely  to  con- 
firm the  evidence  given  in  chief ;  and  Rex  v.  Holditch  (e) 
shews  that  such  confirmatory  evidence  was  not  ad- 
missible. In  that  case  the  prisoners  were  indicted  for 
robbery.  The  defence  set  up  was  an  alibi  at  a  con- 
siderable distance  from  the  spot  where  the  robbery  had 
been  committed.  For  the  prosecution  a  witness  was 
called  in  reply  to  prove  that  he  had  seen  all  the 
prisoners  near  the  spot.  Tauntofiy  J.,  said :  "  Proving 
that  the  parties  were  near  the  place  at  which  the 
offence  was  committed,  is  evidence  in  chief  and  not 
evidence  in  reply.  Whatever  is  a  confirmation  of  the 
original  case  cannot  be  given  as  evidence  in  reply ;  and 
the  only  evidence  which  can  be  given  as  evidence  in 
reply  is  that  which  goes  to  cut  down  the  case  on  the 
part  of  the  defence,  without  being  any  confirmation  of  the 
case  on  the  part  of  the  prosecution."  [Maulcy  J.  Is 
there  any  case  in  which  a  new  trial  has  been  granted  on 
the  ground  that  evidence,  otherwise  admissible,  has 
been  received  at  the  wrong  time  ?]  There  is  no  case 
in  which  a  new  trial  has  been  applied  for  on  that 


(a)  f  Stark.  N.P.  C.  51. 
(6)  1  Stark.  N.  P.  C.  439. 
(e)  Carr  ^  M.  635. 


(d)  rid$  poH,  65S  n. 

(e)  5  Carr    P.  299* 
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ground  and  refused.  Ashby  and  others,  execntors, 
V.  Bates  {a),  was  an  action  on  a  life  insurance,  where 
the  policy  was  to  be  void  if  a  statement  that  the  as- 
sured had  not  been  afflicted  with  rupture,  was  untrue. 
The  declaration  averred  that  the  statement  was  true. 
Flea,  that  the  assured  had  been  afflicted  with  rupture. 
Coltmariy  J.,  allowed  the  defendant  to  begin.  A 
verdict  for  the  defendant  was  set  aside  on  the  ground 
that  the  plaintiffs  ought  to  have  been  allowed  to 
begin,  {b)  Here,  the  identity  of  the  chaff  was  involved 
in  the  issue;  and  it  was  not  an  afterthought,  as  the 
father  had  come  into  court  with  the  invoice  in  his  pocket. 


(a)  15  M.  6;  W.  589^  4 
DowL  6{  L.  33.  And  see 
Booth  y.  Millns,  15  M.  W. 
669.,  4  BowU  ^  L,  52. 

(6)  In  that  case,  PoUock, 
C.  is  reported  to  bare  stud, 
that  the  plaintiffs  were  bound 
to  give  tome  evidence,  however 
slight^  of  the  truth  of  the  state- 
raent ;  and  Alderson,  B.,  is  re- 
ported to  have  said,  "  The  plea, 
in  truth,  raises  an  issue  which 
amounts  to  no  more  than  this : 
whereas  you,  the  plaintiffs,  have 
alleged  Uiat  the  whole  of  this 
statement  is  true,  I,  the  de- 
fendant, put  you  to  prove  that 
part  of  it  in  which  the  assured 
alleged  that  he  was  not,  at  the 
time  the  assurance  was  effected, 
so  afflicted.  But  that  was  an 
issue,  the  first  assertion  of 
which  was  made  hy  the  plain- 
tiffs. The  defendant  has  con- 
tradicted what  the  plaintiffs 
affirmed;  and  the  real  issue  is, 
whether  what  they  have  so  af- 
firmed is  true.  If  it  be  true, 
it  is  for  the  plaintifffs  to  prove 
its  truth."  By  this  the  onus 
probandi  is  placed  upon  priority 
of  assertion,  not  upon  the  affirm- 


ative or  negative  quality  of  die 
•proposition  asserted.  Thus,  if 
it  were  necessary  to  allege  in  t 
declaration  that  A.  B.  had  not 
committed  forgery,  and  the 
defendant  pleaded  that  he  had, 
it  would  lie  on  the  plaintiff  to 
begin  by  dUproving  it. 

Possibly  no  great  injury  wis 
occasioned  by  the  setting  aside  of 
the  verdict  in  Ashby  v.  Bates.  Not 
so  in  Doe  d.  Bather  v.  Ji 
Brayne,  5  C.  B.  655.   In  thit 
case,  the  lessor  of  the  plaintiff, 
a  stranger  in  blood,  claimed  as 
devisee  of  W.  Brayne.  The 
defendants  admitted  the  sei«in 
of  W.  B.,  and  the  due  execution 
of  the  will,  and  that  the  plaiu- 
tiff^ s  lessor  was,  prima  facie,  en- 
titled under  it,  relying  upon  t 
second  will,  revoking  the  first. 
The  defendants  were  permitted 
by  Gasclee^  Serjt.,  to  begin,— 
the  affirmative  of  the  only  mat* 
ter  in  dispute  lying  upon  them ; 
and,  establishing  the  second  will, 
they  obtained  a  verdict.  This 
verdict  was  set  aside  on  the 
ground  that  the  adraission  wis 
insufficient,  inasmuch  aa  it  did 
not  go  to  the  extent  of  acknov- 


IS  VICTORIA.  657 

Wilde,  C.  J.,  after  stating  that  he  was  not  dis* 
satisfied  with  the  verdict,  said :  I  think  the  evidence 
in  reply  was  properly  received.  The  objection,  is  not 
to  the  admissibility  of  the  evidence,  but  to  the  stage  of 
the  cause  in  which  it  was  offered.  Were  that  objection 
to  prevail,  there  might  often  be  a  failure  of  justice.  The 
time  at  which  evidence  is  to  be  received,  must  be  in 
the  discretion  of  the  judge,  the  exercise  of  that  dis- 
cretion being  subject  to  the  review  of  the  court.  In 
this  case  I  cannot  see  that  the  admission  of  the  evidence 
has  led  to  any  injustice.  The  rule,  therefore,  will  be 
discharged. 

Maule,  J.  I  also  think  that  the  rule  should  be 
discharged.  I  see  no  reason  for  granting  a  new  trial 
on  the  ground  of  the  verdict  being  against  evidence. 

The  objection  to  the  reception  of  the  evidence  was, 
that  it  was  offered  too  late.  It  would  be  very  inconve- 
nient to  hold  this  to  be  a  sufficient  ground  for  setting 
aside  a  verdict.  Cases  in  which  the  discretion  of  the 
judge  must  be  exercised,  frequently  occur.  When  a 
party  has  closed  his  case,  he  often  tisks,  and  is  allowed, 
to  supply  a  deficiency. 

Supposing,  however,  this  was  not  a  matter  in  the 
discretion  of  the  judge,  I  do  not  think  that  the  evi- 
dence should  have  been  excluded.  The  defendant  in- 
troduced a  mark  by  which  he  sought  to  identify  the 
chaff  Even  supposing  that  the  plaintiff  had  reason  to 
suspect  that  such  evidence  might  be  given,  I  do  not 
think  that  she  would  be  bound  to  waste  time  by  answer- 
ing by  anticipation  that  which  might  never  be  set  up. 

ledging  that  the  estate  passed  the  defendants  did  not  thereby 

by  the  devise  in  the  first  will, —  acknowledge  that  the  latter  will 

in  other  words,  that  the  ad-  under  which  they  claimed,  was 

mission  was  insufficient,  because  void,  and  the  plaintiff  entitled  to 

VOL.  IX. — C.  B.  UU 


1850. 
"Wbioiit 

V, 
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1850.         Cresswell^  J.    If  the  question  had  been^  whether 

  the  judge  was  bound  to  receive  or  bound  to  reject  the 

Wbight     evidence,  I  should  have  said  that  he  was  bound  to 
WiLLoox.    receive  it.    When  the  witnesses  for  the  plaintiff  were 
examined,  there  was  nothing  to  call  their  attention  to 
the  fact  of  linseed  being  mixed  with  the  cha£ 

But,  however  that  may  be,  it  was  clearly  a  matter  for 
the  exercise  of  the  discretion  of  the  judge.  The  case 
is  analogous  to  the  practice  at  nisi  prius>  of  allowing  a 
question  to  be  put  on  re-examination  which  does  not 
arise  out  of  the  cross-examination. 


Talfourd,  J.  I  think  that  this  was  a  matter  for 
the  discretion  of  the  judge,  and  I  also  think  that  bdcIi 
discretion  was  soundly  ^exercised.  In  my  opinioui  no  in- 
justice has  been  done ;  and  I  see  no  ground  for  dis- 
turbing the  verdict. 

Bule  dischai^ged.  (a) 


a  verdict.  Upon  the  second 
trial  the  plaintiff^  having  the  ad- 
vantage of  the  opening  and  the 
reply,  ohtained  a  verdict  from 
a  special  jury  of  the  county  in 
which  the  lessor  of  the  plaintiff 
was  a  magistrate.  The  defen- 
dants, impoverished  and  dis- 
heartened did  not  renew  the 
contest^  and  their  ancestral  lands 
were  irretrievably  aliened  to  an- 
other family,  by  an  instrument 
revocable^  and  found  to  have 
been  actually  revoked, — so  found 
by  the  only  jury  to  whom  the 
question  appears  to  have  been 
either  legally  or  fairly  submitted. 

(a)  In  this  case  the  cause 
of  the  defendant's  failure  seems 
to  have  been,  his  taking  the 
benefit  of  the  statute  of  Aime. 
If  he  had  coniined  his  defence  to 
the  third  plea,  or  even  if  he  had 
been  contented  to  plead  that 
plea  with  the  addition  of  the 


general  Issue  only,  the  erideoee 
in  reply  would  have  been  deirlj 
inadmissible.  It  was  not  at- 
tempted to  be  shewn  that  the 
defendant  knew,  or  htd  the 
means  of  knowing,  that  the  fi- 
ther  had  sent  to  his  daughters 
linseed  mixed  with  chaff.  This 
fact  therefore  could  not  in  the 
least  degree  lessen  or  afiect  the 
probabihty  of  the  plaintiffs  fe- 
lony, as  presented  to  the  mind  of 
the  defendant  In  the  result  the 
defendant  appears  to  have  lost 
his  verdict  upon  the  third  issue 
by  the  effect  of  evidence  tdmii- 
sible  only  on  the  second.  This 
is  one  of  the  numerous  incon- 
gruities introduced  by  relaxing 
the  law  as  to  double  pleading, 
and  at  the  same  time  retaining 
those  rules  as  to  pleading  and 
evidence  which  were  framed 
with  reference  to  an  abiotiite 
singleness  of  issue. 
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The  Queen  v.  The  Sheriff  of  Leicestershire, 
in  the  Cause  of  Arden  v.  Bingham. 

^^RDEN  having  obtained  a  judgment  in  this  Court  The  amount 

against  Binffham,  issued  a  capias  ad  satisfaciendum  of  fine  to  be 

mto  the  County  of  Leicester  for  2600/.    The  sheriff,  ^^J^h^ff^for 

being  ruled,  returned  cepi  corpus^  and  that  the  dc-  the  negligent 

fendant,  against  his  will,  escaped  out  of  his  custody,  and  escape  of  an 

*  1,.  execution 

that  he  had  not  since  been  able  to  retake  bun.  debtor,  will 

be  measured 

In  Hilary  Term  last,  a  rule  was  obtained  by  Lush,  ^^^^^ 

calling  upon  the  sheriff  to  show  cause  why  this  return  injury  likely 

should  not  be  quashed,  and  why  an  attachment  should  ^^^^  }^ 
*  execution 
not  issue.  creditor. 

In  a  case 

In  the  same  term,  cause  was  shown  against  this  rule  amount^of 

by  Huffh  Hill  and  J,  B.  Karslake,  upon  an  aflSdavit  injury  sus- 

denyinff  collusion  on  the  part  of  the  sheriff  with  the  *f*"f^  , 
.,11         mi  1-11        .        1     ^  «  «  doubtful,  the 

judgment  debtor.  They  contended  that,  since  the  5  &  6  court  di- 

Vict.  c.    98.,— which,  by  sect  31.,  takes  away  the  rected  an  ap- 

action  of  debt  given  by  mstm.  2.  &  1  Bich.  2.  c.  12.,  Sj^p'^rocSd- 

—  the  remedy  for  an  escape  upon  final  process  is  an  ings  on  an 

action  on  the  case  founded  upon  the  late  statute.  attachment 

against  the 
sheriff  for 

Lushy  in  support  of  the  rule.    The  return  being  escape, 

clearly  bad,  the  Court  is  bound  to  quash  it.    No  ^ith^liberty^' 

return  then  remaining  on  the  files  of  the  Court,  the  to  the  execu- 

sheriff  is  in  contempt  for  not  obeying  the  rule  of  creditor 

,  to  bring  an 

Court,  by  which  he  was  required  to  return  the  writ,  action  for  the 

sole  purpose 
of  ascertain- 
ing the  amount  of  damage  sustained. 

TT  U  2 
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1850.      An  attachment  for  this  contempt  follows  as  a  matter 

  of  course. 

The  Queen 

V. 

THESnERiFF  Per  Curiam.  The  rule  must  be  made  absolute  for 
quashing  the  return  and  issuing  an  attachment :  the  at- 
tachment to  lie  in  the  ofBce  during  the  first  six  days  of 
Easter  Term. 


OP  Leices- 
tershire. 


In  Easter  Term,  Channelly  Serjt.,  obtdned  a  rule 
calling  upon  Arden  to  shew  cause  why  proceedings 
should  not  be  stayed  on  the  rule  and  on  the  attach- 
ment, upon  payment  by  the  late  sheriff  (from  whose 
custody  Bingham  had  escaped,  and  who  had  made  the 
insufficient  return)  of  such  sum,  or  upon  the  perform- 
ance of  such  terms,  as  the  Court  should  direct,  or  why  it 
should  not  be  referred  to  the  Master,  to  ascertain  wbt 
damage,  if  any,  Arden  had  sustained  by  reason  of  the 
escape. 

Bylesy  Serjt.,  and  Karslake  now  shewed  cause.  The 
return  is  clearly  insufficient.  The  Court  has  already, 
in  effect,  decided  that  it  is  no  return ;  and  they  will  not 
relieve  the  sheriff  from  the  position  in  which  he  has 
chosen  to  place  himself,  upon  any  terms  less  beneficial 
to  the  judgment  creditor  than  the  payment  of  the  sura 
for  which  the  judgment  stands,  and  for  which  the  exe- 
cution issued,  the  attachment  coming  in  lieu  of  the 
action  of  debt.    Ileppel  v.  King,  (a) 

Channelly  Serjt,  and  Ihigh  Hilly  contrh.  The  5  &  6 
Vict.  c.  98.  s.  31.,  places  the  remedy  for  escapes  upon 
final  process  upon  the  same  footing  as  that  for  escapes 
upon  mesne  process.    In  either  case  the  sheriff  is  now 

(fl)  7  T.  R.  S70.,  and  see  1  H.  Bla.  2SS ;  Stefomtw  v. 
Hawkins  v.  Piomer,  2  ir.  Bla.  Cameron,  ST.  R.2S;2  Wms. 
1048;  FowldsY.  Maekintoih,  SaundjGl. 
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to  be  liable  only  to  the  extent  of  the  damage  actually  1850. 
sustained;  and  it  would  be  unreasonable  to  fix  the  — 

sheriff  with  an  amount  of  damages  exceeding  those  ThbQubbn 

which  plaintiff  could  have  recovered  hj  action,  and  The  Sheriff 

more  than  what  he  has  actually  sustained.  o*"  Lmobs- 

TEBSHIBB. 

Wilde,  C.  J.  The  fine  to  be  imposed  on  the  sheriff, 
for  his  contempt  in  not  obeying  the  process  of  the  Court, 
ought  to  be  such  as  will  place  the  execution  creditor  as 
nearly  as  possible  in  the  same  position  in  which  he 
would  have  stood  if  the  sheriff  had  performed  his  duty 
in  accordance  with  the  late  statute,  which  limits  the 
remedy  of  the  execution  creditor  against  the  sheriff  to 
the  damage  actually  sustained.  As  the  materials  before 
the  Court  do  not  furnish  us  with  the  means  of  ascertain- 
ing the  amount  of  the  damage  incurred,  the  rule  should 
be  enlarged,  for  the  purpose  of  enabling  the  judgment 
creditor  to  bring  an  action  against  the  sheriff,  in  which 
the  only  question  to  be  raised  will  be  the  amount 
of  damage  sustained. 

Rule  accordingly,  (a) 

(a)  And  see  Evans  v.  Manero  or  Maners,  7  M,     IF.  463, 
9  DwDl.  P.  C.  256. 


The  Bank  of  Australasia  v.  Harding. 

ASSUMPSIT.   The  first  count  of  the  declaration  The  mem- 
stated,  that  whereas,  before  and  at  the  several  I^^J^^^^^' 
times   thereafter,  in  that  count  mentioned,  several  of  a  company 
persons  had  formed  themselves  into  a  company,  esta- 

the  purpose  of 
carrying  on 

bosinesB  in  a  place  out  of  England^  are  bound,  in  respect  of  the  transactions 
of  that  company^  by  the  law  of  the  country  in  which  the  business  is  carried 
on  accordingly. 

A  statute  authorising  an  unincorporated  company  to  sue  and  to  be  sued 
in  the  name  of  its  chairman,  constitutes  the  chairman,  when  so  suing  or  so 
sued,  an  agent  for  the  members  of  the  company  in  the  affairs  of  the  company. 

The  members  of  a  company  formed  for  the  purpose  of  carrying  on  business 
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1850.      blished  at  Sydney y  in  ports  beyond  the  seas,  to  wit,  in 

  Her  Majesty's  Colony  of  New  South  WdleSy  under  the 

name,  style,  and  firm  of  the  Bank  of  Australia,  for  the 
Australasia  purpose  of  carrying  on  at  Sydney  aforesaid  the  trade 
^'         and  business  of  bankers  (a),  to  wit,  for  the  purposes  of 
discount  and  issuing  notes  and    bills,  and  lending 
moneys  on  securities  and  cash  accounts;  for  the  re- 
ceiving of  moneys  on  deposit  account  for  the  safe  cus- 
tody of  moneys  and  securities  for  moneys  for  the  general 
public  accommodation  and  benefit ;  and  also  for  trans- 
acting and  negotiating  all  such  other  measures  and 
things .  as  were  usually  done  and  performed  relating  to 
or  connected  with  the  ordinary  business  of  banking, 
and  the  said  company  were  before  and  at  the  several 
times  thereafter  in  that  count  mentioned,  so  carrying 
on  at  Sydney  aforesaid  the  said  trade  and  busmess  of 
bankers :    And  whereas,  after  the  said  formation  and 
establishment  of  the  said  company,  and  whilst  tho 
same  was  carrying  on  the  said  trade  and  business,  and 
before  the  bringing  of  such  action  as  is  therein  men- 
tioned, to  wit,  on  the  28th  day  of  Augusty  1833,  a 
certain  Act  of  the  Governor  and  Legislative  Council  of 
New  South  Wales  was  made  and  passed  relating  to  and 
concerning  the  said  company,  to  wit,  an  act,  intituled 
An  Act  to  enable  the  proprietors  of  a  certain  banking 

;(a)  Vide  6  Jf.    G.  671. 


in  a  colony,  are  not  discharged  from  liability  on  judgments  obtained  in  \bt 
colony  against  the  chairman,  by  reason  of  their  having  been  resident  in  EngUad, 
not  being  served  with  process,  and  having  received  no  notice  of  the  proceedings. 

Where  a  statute  subjects  the  property  of  members  for  the  time  being  of  in 
unincorporated  company,  to  execution  upon  a  judgment  obtained  against  tbeir 
chairman,  reserving  in  other  respects  the  liabilities  of  parties,  the  remedies  givn 
against  the  property  are  in  cumulation,  and  a  member  may  be  proceeded  against 
by  action. 

A  judgment  in  a  colonial  court  is  no  estoppel ;  nor  is  it  gjeadabic  in  bar  in  in 
action  brought  in  England  for  the  same  cause. 
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establishment  or  company  carried  on  in  the  town  of  1850. 
Sydney  in  the  colony  of  New  South  fValeSy  under  the 


name^  style,  and  firm  of  the  Bank  of  Australia,  to  sue  The  Bank 
and  be  sued  in  the  name  of  the  chairman  of  the  said  Australasta 
bank  or  company  for  the  time  being,  and  for  the  pur- 
poses  therein  mentioned,"  which  act  was  and  is  in 
the  words  and  of  the  tenor  following,  tliat  is  to  say : 
'^Whereas  several  persons  formed  themselves  in  a 
company  or  society  established  at  Sydney,  under  the 
name,  style,  or  firm  of  the  Bank  of  Australiay  as  well  for 
the  purposes  of  discount  and  issuing  of  notes  and  bills, 
and  lending  moneys  on  securities  and  cash  accounts ;  for 
the  receiving  of  moneys  on  deposit  accounts ;  for  the 
safe  custody  of  moneys  and  securities  for  moneys  for 
the  general  public  accommodation  and  benefit ;  and  also 
for  transacting  and  negotiating  all  such  other  matters 
and  things  as  are  usually  done  and  performed  relating  to 
or  connected  with  the  ordinary  business  of  banking :  And 
whereas  the  said  bank  is  now  carried  on  in  Sydney,  and 
is  under  the  care  and  management  and  superintendence 
of  eleven  directors,  one  of  whom  is  chairman  of  the  said 
Bank:  And  whereas  difficulties  may  arise  in  recovering 
debts  due  to  the  said  bank  or  company,  and  in  maintain- 
ing actions  or  proceedings  for  damages  done  to  their  pro- 
perty, and  also  in  prosecuting  persons  who  may  steal  or 
embezzle  the  bills,  notes,  bonds,  mortgages,  moneys, 
goods,  chattels,  or  effects  of  the  said  bank :  And  whereas 
it  would  be  convenient  and  just  that  persons  having 
demands  against  the  said  bank  should  be  entitled  to 
sue  some  member  thereof  in  place  and  stead  of  the 
whole :  But  as  these  purposes  cannot  be  cfFccted  without 
the  aid  and  authority  of  the  Legislature,  Be  it  therefore 
enacted,  by  his  Excellency  the  Governor  of  Neto  South 
Waha,  with  the  advice  of  the  Legislative  Council,  that 
from  and  after  the  passing  of  this  act,  all  actions  and 
suits  and  all  proceedings  at  law  or  in  equity,  to  be  com- 
u  u  4 
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1850.      menced  and  instituted,  and  prosecuted  or  carried  on  by 
or  on  behalf  of  the  said  bank ;  or  when  the  said  bank  is 
or  shall  be  in  any  way  concerned,  against  any  person  or 
persons,  body  or  bodies  politic  or  corporate,  or  whether 
a  member  or  members  of  the  said  bank,  or  otherwise, 
shall  and  may  be  lawfully  commenced,  instituted,  and 
prosecuted  or  carried  on  in  the  name  of  the  person  who 
shall  be  chairman  of  the  said  bank  at  the  time  any  such 
action,  suit,  or  proceeding  shall  be  conunenced  or  insti- 
tuted as  the  nominal  pluntiff,  complainant,  or  petitioner 
for  and  on  behalf  of  the  said  bank,  and  that  all  actions, 
suits,  or  proceedings  aforesaid  to  be  conunenced,  insti- 
tuted, or  prosecuted  against  the  said  bank,  shall  be 
commenced,  &c.,  against  the  chairman  for  the  time  being 
of  the  said  bank,  as  the  nominal  defendant  for  and  on 
behalf  of  the  said  bank,  and  that  all  prosecutions  to  be 
brought,  instituted,  or  carried  on,  by  or  onbehalf  of  tbe 
said  bank  for  fraud  upon  or  against  the  said  bank,  (ff 
for  embezzlement,  robbery,  or  stealing  the  bills,  notes^ 
bonds,  moneys,  goods,  chattels,  effects  or  property  of  the 
said  bank,  or  for  any  other  offence  against  the  said 
bank,  shall  or  may  be  so  brought  or  instituted  and 
carried  on  in  the  name  of  such  chairman  for  the  time 
being  of  the  said  bank ;  and  in  all  indictments  and  in- 
formations it  shall  be  lawful  to  state  the  property  of 
the  said  bank  to  be  the  property  of  such  chairman 
for  the  time  being  of  such  bank ;  and  any  offence  com- 
mitted with  intent  to  injure  or  defraud  the  said  bank 
shall  and  lawfully  may,  in  any  prosecution  for  the 
same,  be  stated  or  laid  to  have  been  committed  with 
intent  to  injure  or  defraud  such  chairman  for  the 
time  being  of  such  bank ;  and  any  offender  or  offenders 
may  thereupon  be  lawfully  convicted  of  any  such 
offence ;  and  in  all  other  allegations  or  indictments,  m- 
f'ormations  or  other  proceedings,  it  shall  and  may  be 
lawful  and  sufficient  from  and  after  the  passing  of  this 
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act  to  state  the  name  of  such  chairman ;  and  the  I860. 

deaths  resignation,  or  removal^  or  other  act  of  such   

chairman,  shall  not  abate  any  such  action,  suit,  or  TheJBAWK 
prosecution,  but  the  same  may  be  continued  where  AutTBALAUA 
it  left  off,  and  be  prosecuted  and  carried  on  in  the  name 
of  any  person  who  may  be  or  become  chairman  of  the  ^^^^^ 
said  bank  for  the  time  being. 

And  (a)  that  a  memorial  of  the  name  of  the  chairman 
of  the  said  bank,  in  the  form  or  to  the  effect  for  that 
purpose  set  forth  in  the  schedule  hereunto  annexed, 
signed  by  the  said  chairman  and  by  a  majority  of  the 
directors  of  the  said  bank,  shall  be  recorded  upon  oath 
in  the  Supreme  Court  of  New  South  Wales  within 
thirty  days  after  the  passing  of  this  act;  and  when 
and  as  often  as  any  director  of  the  said  bank  shall 
be  newly  elected  chairman  thereof,  a  memorial  of  the 
name  of  such  newly-elected  chairman,  in  the  same  form 
or  to  the  same  effect  as  the  above-mentioned  memorial, 
signed  by  such  newly-elcctcd  chairman  and  a  majority 
of  persons  who  shall  be  directors  of  the  said  bank  at 
the  time  of  the  election  of  such  new  chairman,  shall  in 
like  manner  be  recorded  upon  oath  in  the  said  Supreme 
Court  within  thirty  days  next  after  such  chairman  shall 
be  elected. 

Provided  always  (6),  and  be  it  further  enacted,  that 
until  such  memorial  as  hereinbefore  first  mentioned, 
be  recorded  in  the  manner  herein  directed,  no  action, 
suit,  or  other  proceeding  shall  be  brought  by  the  said 
bank  in  the  name  of  the  chairman  of  the  said  bank  as 
aforesaid,  under  the  authority  of  this  act." 

"  Provided  always  (c),  that  the  chairman  being  the 
plaintiff,  complainant,  petitioner,  or  defendant  in  any 
such  action,  suit,  petition,  or  other  proceeding  as  afore- 
said, on  behalf  of  the  said  bank,  shall  not  prevent  or 

{a)  Sect.  S.  (6)  Sect.  3.  (c)  Sect.  4. 
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1850.      affect  the  competency  of  any  snch  chainnan  so  as  to 

  prevent  him  from  being  a  witnesa  in  such  action, 

"^^of^*"^  &c.,  in  the  same  manner  as  might  have  been  if  his 
AvmuiiAixA  name  had  not  been  made  use  of  as  such  plaintiff,  &o. 

Provided  always  (a),  that  execution  upon  any  de- 
Habdiho.  ^  Judgment  in  any  such  action,  suit,  Sfc,  obtained 

against  the  chairman  for  the  time  being  of  the  said 
bank,  whether  he  be  plaintiff  or  defendant  therein,  may 
be  issued  against,  and  levied  upon,  the  goods  and  chatteb, 
lands,  and  tenements  of  any  member  or  members  what' 
soever  of  the  said  bank  for  the  time  being,  in  like 
manner  and  not  otherwise  than  as  if  such  decree  or 
judgment  had  been  obtained  against  such  member  or 
members  personally.  Provided  always,  that  every  such 
chairman  in  whose  name  every  such  action,  &c.,  diall 
be  commenced,  prosecuted,  carried  on,  or  defended,  and 
every  such  member  or  members  against  whose  goods 
and  chattels,  lands  and  tenements,  execution  upon  any 
judgment  or  decree  shall  be  issued  or  levied  as  aforcsaidi 
shall  always  be  reimbursed  and  paid  out  of  the  funds  of 
the  said  bank,  all  such  damages,  dues,  expenses,  cost^, 
and  charges  as  by  the  event  of  any  such  proceeding 
such  chairman  or  member  or  members  shall  or  may  be 
put  unto  or  become  chargeable  with ;  and  all  such  re- 
medies shall  be  allowed  as  between  the  several  members 
of  the  said  bank  for  the  time  being,  as  if  this  act  had 
not  been  passed. 

And(&)  that  the  provisions  in  this  act  contained 
shall  extend  and  be  construed,  deemed,  and  taken  to 
extend  to  the  said  bank,  at  all  times  during  the  con- 
tinuance of  the  same,  whether  the  said  bank  be  now  or 
hereafter  composed  of  some,  all,  or  any  of  the  persons 
who  were  the  original  or  are  the  present  members 
thereof,  or  of  all  or  some  of  those  persons;  together 


(a)  Sect  5. 
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with  some  other  person  or  persons,  or  shall  be  composed  1850. 

altogether  of  persons  who  were  not  originally  nor  are   

the  members  of  the  same.  The^ANK 

Provided  always  (a),  that  nothing  herein  contained  AvsTRAi.AnA 
shall  extend  or  be  deemed,  Sec,  to  extend  to  in-  ^ 
corporate  the  members  of  or  proprietors  of  the  said 
bank,  or  to  relieve  or  discharge  them  or  any  of  them 
from  any  responsibility,  duties,  contracts,  or  obligations 
whatsoever  which  by  law  they  now  arc,  or  at  any  time 
hereafter  shall  be,  subject  or  liable  to  either  between 
the  said  bank  and  others,  or  between  the  individual 
members  of  the  said  bank,  or  any  of  them  and  others, 
or  among  themselves,  or  in  any  other  manner  what- 
soever, except  so  far  as  the  same  are  affected  by  the 
provisions  of  this  act,  and  the  true  intent  and  meaning 
of  the  same. 

And  (b)  that  all  bonds,  mortgages,  warrants  of 
attorney,  and  other  securities  not  being  assignable  in 
the  law,  which  have  been,  or  which  shall  or  may  at 
any  time  hereafter  be,  taken  in  the  name  of  any 
person  as  chairman  of  the  said  bank  for  and  on  account 
of  the  said  bank,  shall  and  may  be  put  in  suit  and  be 
sued  upon  at  law  or  in  equity,  in  the  name  of  the 
chairman  in  whose  name  the  same  may  have  been 
taken,  or  in  the  name  of  any  person  who  shall  or  may 
succeed  to  that  office,  and  be  the  chairman  of  the  said  bank 
at  the  time  such  proceeding  or  proceedings  shall  be  in- 
stituted, notwithstanding  the  name  of  any  such  succeed- 
in<r  chairman  be  not  inserted  in  such  bond,  &c.  as  an 
obligee,  &c.  of  the  sum  or  sums  of  money  therein  men- 
tioned, and  the  death,  resignation,  removal,  or  other  act 
of  any  such  chairman  of  the  said  bank  for  the  time 
being  in  whose  name  any  such  bond,  &c.  shall  so  be 
put  in  suit,  shall  not  abate  any  action,  &c.  had  thereon ; 


(a)  Sect.  7. 
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1850.      but  the  same  may  be  continued  where  it  left  off,  and 

  be  prosecuted  and  carried  on  in  the  name  of  any  person 

The^BANK   ^Ijq  jjjj^y  succeed  to  that  office,  and  be  or  become  the 
Australasia  chairman  of  the  said  bank  for  the  time  being ;  and  the 
^        legal  estate  in  all  lands  and  tenements  belonging  or 
^^^'^^    mortgaged  to  the  said  bank  and  all  legal  rights,  and 
capacities,  shall  become  vested  in  such  new  chairman 
as  aforesaid  to  all  intents  and  purposes,  immediately 
upon  the  recording  of  the  memorial  of  the  name  of 
such  new  chairman  in  the  said  Supreme  Court,  and  so 
on  toties  quoties  whensoever  any  new  appointment  or 
election  of  a  chairman  for  the  time  being  of  the  said 
bank  shall  take  place,  and  such  new  memorial  thereof 
shall  be  inrolled  as  aforesaid. 

And  (a)  that  in  any  action  to  be  brought  by  any  chui^ 
man  of,  &c.  by  virtue  of  this  act,  the  plaintiff  therdn 
shall  not  be  nonsuit,  nor  shall  a  verdict  be  given  against 
the  plaintiff,  for  want  of  proof  of  the  record  of  sock 
memorial  or  memorials  as  hereinbefore  mentioned ;  but 
in  case  the  defendant  in  any  such  action  shall  make  it 
appear  on  such  trial  that  no  such  memorial  or  memoriab 
have  been  recorded,  then  a  nonsuit  shall  be  entered  in 
such  action. 

Provided  always  (ft)  that  nothing  in  this  actcontamed 
shall  be  deemed  to  affect,  or  apply  to,  any  right,  title,  or 
interest  of  His  Majesty,  His  heirs,  and  successors,  or  of 
any  body  or  bodies  politic  or  corporate,  or  of  any  other 
person  or  persons  excepting  such  as  are  mentioned 
therein,  or  of  those  claiming  by  or  under  him  or  them. 

And(c)  that  thb  act  sliall  not  commence  or  take 
effect  until  the  same  shall  have  received  the  royal 
approbation,  and  the  notification  of  such  approbation 
shall  have  been  made  by  his  Excellency  the  Grovemor 
in  the  New  South  Wales  Government  Gazette. 


(a)  Sect.  9. 


(6)  Sect.  10. 
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And  (a)  that  when  and  as  soon  as  this  act  shall  have  1850. 
received  the  royal  approbation,  and  notification  of  such 
approbation  shall  have  been  made  as  aforesaid  by  his 
Excellency  the  Governor,  in  the  New  South  Wales  Austbalaha 
Government  Gazette,  this  act  shall  be  deemed  and  taken  v. 
to  be  a  public  act,  and  ehall  be  judicially  taken  notice  ^^^^^ 
of  as  such  by  the  Judges  of  the  Supreme  Court  of 
New  South  Wales,  and  by  all  other  judges,  justices, 
and  others,  within  the  colony  of  New  South  Wales  and 
its  dependencies,  without  being  specially  pleaded. 

Averment:  That  afterwards,  and  before  the  bringing 
of  such  action  as  hereinafter  mentioned,  to  wit,  on  the 
28th  day  of  August,  1833,  the  said  act  received  the 
royal  approbation,  and  that  the  notification  of  such 
approbation  was  then  made  by  the  then  Governor 
of  New  South  Wales  in  the  New  South  Wales  Govern^ 
ment  Gazette;  and  that  thereupon  the  said  act  then 
became,  and  was,  and  from  thence  continually  had 
been,  and  still  was,  the  law  of  and  in  the  said  colony 
applicable  to  the  said  company,  and  part  and  parcel 
of  the  law  of  the  said  colony ;  and  that  after  the 
said  act  had  become,  and  whilst  the  same  was  such 
law  and  parcel  of  the  law  of  the  said  colony  as  afore- 
s^d,  and  before  and  at  the  respective  times  of  the 
bringing  of  such  action  and  of  the  recovery  of  such 
judgment  as  thereinafter  respectively  mentioned,  one 
Thomas  Chaplin  Breillat  was  the  chairman  of  the  said 
company,  and  the  defendant  before  and  at  the  re- 
spective times  last  aforesaid,  and  also  before  and  at  the 
times  of  the  making  of  such  promises  by  the  said  com- 
pany, as  thereafter  in  tliat  count  mentioned,  was  and 
from  thence  respectively,  had  been,  and  still  was,  a 
member  of  the  said  company ;  and  that  whilst  the  said 
Thomas  Chaplin  Breillat  was  the  chairman  of  the  said 
company  as  aforesaid,  and  whilst  the  defendant  was  a 
member  of  the  said  company  as  aforesaid,  to  wit^  on 
(a)  Sect.  12. 
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18fiO.      the  7th  day  of  December ,        1844,  they  the  plaintiffi 
  oaiited  the  said  Thomtu  Chaplin  Breillat,  as  Buoh  chair* 

'^^^^^^   xnan  of  the  said  company,  to  be  Bummoned,  acoordiog 
AvgiBALAtiA  ^       Course  and  practice  of  the  Supreme  Court  of 
^»        New  South  Walesy  to  appear  as  the  nominal  defendant 

UAanora.    £j^^  behalf  of  the  said  company,  in  the  said  Court, 

pursuant  to  the  provisions  of  the  said  act,  to  answer 
the  plaintiffs  in  an  action  on  promises ;'  and  that  afte^ 
wards,  to  wit,  on  the  day  and  year  last  aforesaid,  the 
said  Thomas  Chaplin  Breillat  having  duly  appeared  in 
the  said  court,  according  to  the  course  and  practice  of 
the  said  court,  to  such  summons,  the  plaintifis  did 
thereupon  then  declare  in  the  siud  action  against  tk 
said  Thomas  Chaplin  Breillat^  as  the  chiurman  of  the 
said  company,  and  as  the  nominal  defendant  for  and 
on  the  behalf  of  the  sud  company,  by  virtue  of  tlie 
said  act;  and  that  such  proceedings  were  thereopoa 
further  had  in  the  said  Supreme  Court  of  New  SouA 
Walesy  in  the  said  action,  that  afterwards,  and  whiU 
the  said  Thomas  Chaplin  Breillat  continued  to  be  ind 
was  the  chairman  of  the  said  company,  and  whilst 
the  defendant  continued  to  be  and  was  a  member  of  the 
said  company,  to  wit,  on  the  8th  day  of  Septembert 
A.  i>.  1845,  the  plaintiffs,  by  the  consideration  and  judg- 
ment of  the  said  Supreme  Court,  recovered  against  the 
said  Thomas  Chaplin  Breillat^  as  the  chairman  of  the 
said  company,  as  aforesaid,  as  well  a  certain  Bom  of 
175,703/.  18^.  Td.y  for  the  damages  which  the  plsintifb 
had  sustained  by  and  on  account  of  the  non-pe^ 
formance  of  certain  promises  before  that  time  m&de 
by  the  said  company  to  the  plaintiffs,  as  also  the 
sum  of  2404/.  2s.  Od.  for  their  costs  and  charges  by 
the  same  court  then  adjudged  to  the  plaintifis,  with 
their  assent ;  which  damages,  costs,  and  charges  in  the 
whole  amount  to  178,108/.  Os.  Id. ;  whereof  the  sud 
Thomas  Chaplin  Breillat^  as  the  chairman  of  the  sud 
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ompany,  and  as  suoh  nominal  defendant  as  aforeaaid,  1660. 
ra0  convicted ;  and  that  the  said  promiBes  were  madci   

Til  A  UaMV 

nd  the  said  plaintiffs'  causes  of  action  in  respect  thereof  ^ 
rose  within  the  jurisdiction  of  the  same  courts  and  Austbalasxa 
bat  the  same  court,  during  all  the  time  whilst  the  g^J^^^ro. 
aid  action  was  pending  therein  as  aforestdd,  and  cou- 
inually  until  and  at  the  time  of  the  giving  of  the  md 
adgment,  was,  and  was  duly  holden^  within  the  juris* 
liction  thereof,  in  parts  beyond  the  seai  to  wit^  at 
^ebiey  aforesaid,  and  that  the  md  judgment  was  ^ven 
»y  the  said  Supreme  Court  at  a  place  within  the  jurisdic- 
ion  of  the  same  court,  to  wit|  at  Sydney  aforesaid,  to  wit, 
>j  the  Chief  Justice  and  other  the  Justices  of  the  said 
Supreme  Court,  to  wit,  by  Alfred  Stephetif  Esq.i  Chief 
fostice,  and  John  Nodes  Dickinson^  Esq.,  and  William 
4'Beckett,  Esq.,  J ustices  of  the  same  court.  And  further 
;hat  the  said  judgment  still  remains  in  full  force  and 
effect,  and  not  in  any  wise  satisfied,  reversed,  or  an* 
lulled ;  and  that  no  execution  hath  as  yet  been  obtained 
>f,  or  upon  the  said  judgment;  and  that  the  damages, 
»st8,  and  charges  aforesaid,  in  form  aforesaid  adjudged 
;o  the  plaintiffs,  are  of  great  value — to  wit,  of  the 
ralue  of  178,1087.  Os.  Id.  By  means  of  which  several 
^remises  the  defendant  as  and  being  such  member  of 
;he  sud  company  as  aforesaid,  then  became,  as  such 
uembcr  of  the  said  company,  liable  to  pay  to  the 
ilaintiffs  the  last-mentioned  sum  of  money,  when  he, 
the  defendant,  should  be  thereunto  afterwards  re- 
juested ;  and,  being  so  liable,  and  the  last-mentioned 
sum  of  money  then  being  and  remaining  wholly  due 
md  unpaid,  he,  the  defendant,  then — to  wit,  on  the 
lay  and  year  last  aforesaid — in  consideration  of  the  pre- 
niscs,  promised  the  plaintiffs  to  pay  them  the  last- 
nentioned  sum  of  money  upon  request.  Breach,  In 
lon-paymcnt. 
The  second  count  stated,  that  whereas  before  the 
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1850.      30th  day  of  October,  1843,  in  parts'  beyond  the  ka, 

  to  wit,  at  Sydney,  in  Her  Majesty's  colony  of  New 

The  Bank    South  Wales,  the  defendant  made  his  promissory  note 
AutTRAUksiA      writing,  bearing  date  the  day  and  year  last  aforesaid, 
«•        and  thereby  promised  to  pay  the  plaintiffi^  on  demand, 
HABDnro.    i54^000i,  with  interest  for  the  same,  to  wit,  interest  at 
the  rate  of  8  per  cent  per  annum  from  the  date  tliereof, 
such  rate  of  interest  then  being  the  usual  and  customaij 
rate  of  interest  in  that  behalf,  and  the  highest  1^  rate 
of  interest,  in  the  said  colony ;  and  then  delivered  tbe 
same  to  the  plaintiff.    Breach,  in  non-payment. 

The  declaration  also  contained  a  count  for  monej 
lent,  and  a  count  upon  an  account  stated. 

Fourth  plea  —  to  the  first  count  of  the  declaration— 
That  the  defendant  was  not  a  native  of  the  said  colony, 
or  bom  at  any  place  within  the  jurisdiction  of  the  sud 
Supreme  Court,  but,  on  the  contrary  thereof,  was  born 
out  of  the  said  colony,  and  out  of  the  jurisdiction  of  tlie 
said  Supreme  Court,  to  wit,  in  England ;  and  that  tbe 
defendant  was  not  before  or  at  the  respective  times  of 
the  brining  of  the  said  action,  and  the  recovery  of 
the  said  judgment,  as  in  the  first  count  mentioned,  or 
at  any  time  since,  resident  or  domiciled  in  the  aid 
colony,  or  at  any  place  within  the  jurisdiction  of  the 
said  Supreme  Court,  and  was  not,  in  any  manner, 
during  the  time  last  aforesaid,  or  any  part  thereof, 
bound  by,  or  subject  to  the  laws  of  the  said  colony; 
and  that,  although  the  said  judgment  was  in  fact 
recovered  by  the  plaintiffs  in  the  said  Supreme  Court 
as  in  the  said  first  count  of  this  declaration  men- 
tioned, he,  the  defendant,  was  not  at  any  time  sum- 
moned by  any  summons,  or  served  with  any  process, 
issuing  out  of  the  said  Supreme  Court,  at  the  suit  of 
the  plaintiffs  for  the  causes  of  action  upon  which  the 
said  judgment  was  so  recovered ;  nor  had  he,  the  de- 
fendant, any  notice,  or  knowledge  of  any  such  summons. 
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or  process^  or  of  the  proceedings  in  the  said  action^  1850. 

nor  did  he,  the  defendant^  appear,  nor  had  he  any   

opportunity  of  appearing,  in  the  said  court  to  answer  The  Bank 
the  plaintiffs  in  the  said  action.    Verification.  Australasia 

Tenth  plea, — to  the  second,  third,  and  fourth  counts  ^ 
—  That  the  plaintiffs  ought  not  to  be  admitted  or 
received  to  say  that  the  defendant  promised  as  in  those 
counts,  or  any  of  them,  alleged ;  because  he  says  that 
the  several  promises  in  those  counts  respectively  men- 
tioned, were  made  by  the  defendant  as  a  member  of  the 
bank  or  company  in  the  said  first  count  mentioned,  and 
that  the  plaintiffs'  said  several  causes  of  action  in  respect 
of  the  said  several  premises  respectively,  accrued  to 
the  plaintiffs  from  the  defendant  as  such  member  of 
the  said  bank  or  company  as  aforesaid,  and  not  other- 
wise ;  and  that  before  and  at  the  respective  times  of 
the  making  of  the  several  last-mentioned  promises  by 
the  defendant  as  such  member  of  the  said  bank  or  com- 
pany as  aforesaid,  and  of  the  bringing  of  such  action 
and  the  recovering  of  such  judgment  as  hereinafter  re- 
spectively mentioned,  the  said  bank  or  company  was 
established  and  carried  on  in  parts  beyond  the  seas, 
to  wit,  at  Sydney^  in  Her  Majesty's  colony  of  New 
South  JValeSy  under  and  by  virtue  of  the  act  in  the  said 
first  count  mentioned,  which  act,  before  and  at  the  several 
times  of  the  making  of  the  last-mentioned  promises  by  the 
defendant  as  such  member  of  the  said  bank  or  company  as 
last  aforesaid,  and  of  the  bringing  of  such  action  and  the 
recovering  of  such  judgment  as  hereinafter  respectively 
mentioned,  was,  and  from  thence  respectively  had  been, 
and  still  was,  part  and  parcel  of  the  law  of  the  said 
colony,  applicable  to  the  said  bank  or  company;  and 
that,  before  and  at  the  respective  times  of  the  making 
of  the  respective  promises  by  the  defendant  as  such 
member  of  the  said  bank  or  company  as  last  aforesaid, 
and  of  the  bringing  of  such  action  and  the  recovering  of 
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1850.      such  judgment  as  hereinafter  respectively  mentioned,  bj 
—      the  law  of  the  colony,  a  judgment  recovered  in  the 
^^^^    Supreme  Court  of  the  said  colony  by  any  person  or 
A v8T]iAi.AfiA  persons,  or  any  body  or  bodies  politic  or  corporate,  having 
any  demands  upon  the  said  bank  or  company,  agunst 
TTAnniKo.         chairman  of  the  said  bank  or  company  for  the  time 
being,  as  the  nominal  defendant  for  and  on  behalf  of 
the  said  bank  or  company,  pursuant  to  the  provinons 
of  the  said  act,  from  thence  respectively  had  been,  and 
still  was,  an  absolute  and  fixed  bar  and  precluaon  to  and 
against  any  other  action  or  suit  for  the  same  demand 
against  any  individual  member  of  the  said  bank  or  com- 
pany :  and  that,  after  the  making  of  the  said  last-men- 
tioned promise  as  aforesaid  by  the  defendant  as  snch 
member  as  aforesaid,  and  before  and  at  the  respective 
times  of  the  bringing  of  such  action  and  the  recoreiy 
of  the  said  judgment  as  hereinafter  respectively  men- 
tioned, one  Thomas  Chaplin  Breillat  was  the  churman 
of  the  said  bank  or  company  liable  to  be  sued  as  the  no- 
minal defendant  for  and  on  behalf  of  the  said  bank  or 
company  by  virtue  of  the  said  act;  and  that,  after  the 
making  of  the  several  last-mentioned  promises  by  the 
defendant  as  such  member  of  the  said  bank  or  com- 
pany as  aforesaid,  and  before  the  commencement  of  this 
suit, — to  wit,  on  the  7th  day  of  September^  1844,— 
the  plaintiffs  caused  the  said  Thomas  Chaplin  BreUlatj 
as  such  chairman  of  the  said  bank  or  company  as  afore- 
said, to  be  sunmioned  according  to  the  course  and  prac- 
tice of  the  Supreme  Court  of  New  South  fflaks,  to 
appear  as  the  nominal  defendant  for  and  on  behalf  oi 
the  said  bank  or  company  in  the  said  court,  pursuant 
to  the  provisions  of  the  sud  act,  to  answer  the  plaintiffi 
in  an  action  on  promises ;  and  that  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  the  siud  JTumat 
Chaplin  Breillat^  having  duly  appeared  in  the  said 
court,  according  to  the  course  and  practice  of  the  said 
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oonrty  to  the  summons,  the  plaintiffs  did  thereupon  then  1850. 

declare  agunst  the  said  Thomas  Chaplin  Breillat  as   

the  chairman  of  the  said  bank  or  company,  and  as  the 
nominal  defendant  for  and  on  behalf  of  the  said  bank  or  Australasia 
company  by  virtue  of  the  said  act :  and  that  such  pro- 
ceedings  were  thereupon  further  had  in  the  said  Supreme 
Court  in  the  said  action,  that  afterwards,  and  whilst  the 
said  Thomas  Chaplin  Breillat  continued  to  be,  and  was, 
chairman  of  the  said  bank  or  company,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  the  8th  September,  1 845, 
the  plaintiffs,  by  the  consideration  and  judgment  of  the 
said  Supreme  Court,  recovered  against  the  said  Thomas 
Chaplin  Breillat  as  such  chairman  of  the  said  bank  or 
company  as  aforesaid,  as  well  a  certain  sum  of  175,703/. 
18i.  Id. J  for  the  damages  which  the  plaintiffs  had  sus- 
tained on  occasion  of  the  non-performance  of  certain 
promises  before  that  time  made  by  the  said  bank  or 
company  to  the  plaintiffs,  as  also  the  sum  of 2404/.  2s,  Od. 
for  their  costs  and  charges  by  the  said  Supreme  Court 
then  adjudged  to  the  plaintiffs  with  their  assent ;  which 
damages,  costs,  and  charges  in  the  whole  amount  to 
178,108/.  0*.  7rf. ;  whereof  the  said  Thomas  Chaplin 
Breillat,  as  such  nominal  defendant  as  aforesaid,  was 
convicted;  as  by  the  proceedings  of  the  court,  re- 
ference being  thereunto  had,  will  amongst  other  things 
more  fully  and  at  large  appear;  and  that  the  last- 
mentioned  promises  were  made,  and  the  plaintiffs' 
causes  of  action  in  respect  thereof  arose,  within  the 
jurisdiction  of  the  said  Supreme  Court  of  New  South 
Wales;  and  that  the  said  court,  during  all  the  time 
whilst  the  said  action  was  depending  therein  as  aforesaid, 
and  continually  until  and  at  the  time  of  the  giving  of 
the  said  judgment,  was  duly  holden  within  the  juris- 
diction thereof,  in  parts  beyond  the  seas,  to  wit,  at 
Sydney,  in  the  said  colony  of  New  South  Wales  ;  and  that 
the  said  judgment  was  given  by  the  said  court  at  a  place 
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1850.      within  the  jurisdiction  of  the  said  court,  to  wit,  at 

  Sydney  aforesaid,  to  wit,  by  the  Chief  Justice,  and 

The  Rank  • 

other  the  Justices,  &c.  of  the  court,  to  wit,  &c.,  by,  &c. ; 
AuBTBALAsiA  which  judgment  still  remains,  and  is  in  full  force  and 
Haboin  ^7        reversed,  vacated,  or  made 

void;  and  that  the  several  promises  and  causes  of 
action  in  the  said  second,  third,  and  last  counts  of 
this  action  respectively  mentioned,  are  the  same  iden- 
tical promises  and  causes  of  action  for,  upon,  and 
in  respect  of  which  the  plaintiffs  brought  the  said 
action  and  recovered  the  sfud  judgment  in  the  said 
Supreme  Court  of  New  South  WaleSy  against  the  said 
Thomas  Chaplin  Breillat,  as  the  chairman  of  the  said 
bank  or  company,  and  as  such  nominal  defendant  as 
aforesaid ;  and  that,  by  the  law  of  the  colony,  the  judg- 
ment so  recovered  against  the  said  Thomas  Chaplin 
Breillat,  as  the  chairman  of  the  said  bank  or  company,  and 
as  such  nominal  defendant  for  and  on  behalf  of  the  said 
bank  or  company,  as  in  that  plea  is  mentioned,  was  final 
and  conclusive  in  the  said  colony  against  the  sidd  Thomas 
Chaplin  Breillat  as  such  nominal  defendant  as  aforesaid, 
and  was  an  absolute  and  final  bar  and  preclusion  to 
and  against  any  action  or  suit  against  the  defendant  as 
a  member  of  the  said  bank  or  company,  for  or  in 
respect  of  the  said  promises  and  causes  of  action  in 
the  said  second,  third,  and  last  counts  respectively 
mentioned,  or  any  of  them.  Verification  :  wherefore 
the  defendant  prays  judgment,  if  the  plaintiffs  ought  to 
be  admitted  or  received,  against  the  judgment  so  re- 
covered by  them  as  aforesaid,  to  say  that  the  defendant 
promised  as  in  the  said  second,  third,  and  last  counts, 
or  in  any  of  them,  is  alleged. 

Upon  the  fourth  plea,  the  issue  taken  was,  that  tbe 
defendant  was  at  the  several  times  of  the  bringing  of 
the  said  action  and  of  the  recovery  of  the  said  judg- 
ment, bound  by,  and  subject  to,  the  laws  of  the  said 
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colony,  to  wit,  as  and  being  at  the  several  times  last  1850. 
aforesaid  a  member  of  the  said  bank  or  company.  — 

To  the  tenth  plea  the  plaintiffs  demurred,  shewing  for  The^BANK 
cause  of  demurrer,  that  the  said  plea  does  not  allege  Australasia 
or  disclose  any  matter  of  estoppel,  and  ought  not  to  be  ^j^^^^^ 
pleaded  by  way  of  estoppel,  and  is  improperly  com- 
menced and  concluded  as  a  plea  of  estoppel,  and  [has 
not  a  proper  formal  commencement  or  conclusion,  and 
does  not  pray  a  proper  judgment ;  and  also  for  that 
the  said  last  plea  is  ambiguous,  and  has  a  double 
aspect,  in  this,  to  wit,  that  it  proposes  to  shew  that  the 
said  causes  of  action  are  merged  in  the  judgment  in  that 
plea  mentioned,  and  also  assumes  to  set  up  such  judg- 
ment as  an  estoppel  to  the  plaintifTs  recovery  in  respect 
of  the  promise  as  to  which  the  said  plea  is  pleaded ; 
and  also  for  that  the  said  plea  ought  to  have  been 
pleaded  as  an  ordinary  plea  in  bar,  inasmuch  as  the 
supposed  defence  therein  contained,  purposes  to  be,  that 
the  causes  of  action  as  to  which  the  said  plea  is  pleaded, 
were  merged  in  the  said  judgment ;  and  for  that  it  does 
not  appear  how  or  why  the  said  judgment  should  be  an 
absolute  and  final  bar  and  preclusion  to  and  against 
any  action  or  suit  by  the  plaintiffs  against  the  defendant, 
as  a  member  of  the  said  bank ;  and  that  if  the  said  plea 
discloses  any  matter  of  defence  at  all,  such  matter  of 
defence  is  improperly  pleaded,  and  has  not  the  legal 
operation  and  effect  attempted  to  be  given  to  it  by  the 
said  plea;  and  for  that  the  said  plea  is  inconsistent 
and  repugnant,  inasmuch  as  it  avers  that  the  plaintifis 
ought  not  to  be  admitted  or  received  to  say  that  the 
defendant  ['promised  as  in  the  said  second,  third,  and 
last  counts  or  any  of  them  mentioned,  whilst  the  said 
plea  in  the  body  of  it  conclusively  shews  that  the 
defendant,  as  a  member  of  the  said  Bank  of  Australia, 
did  so  promise,  and  that  judgment  was  recovered  uj^nii 
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1850.      and  in  respect  of  such  promises  of  the  defendant,  and 

.  the  non-performance  thereof,  (a) 

The  Bank 
of 

AuRBALAsiA  Channcll,  Serjt  (with  whom  were  Gaselee,  Sexjt,  Hugh 
Hittf  and  Welch)  for  the  plaintiffs.  As  the  defendant 
has  stated  that  he  means  to  object  to  the  declaration,  it 
will  be  convenient  to  begin  witk  the  first  count,  to 
which  the  objection  applies.  That  count  sets  out  a 
judgment  recovered  in  the  Supreme  Court  of  New 
South  Wales  against  a  party  sued  as  nominal  defendant 
on  behalf  of  the  bank  of  which  he  was  chairman.  Of 


(a)  In  1845,  the  Bank  of 
Australia,  then  heing  m  pe- 
cuniary difficulties,  applied  to 
the  Bank  of  Australasia  for 
assistance.  Upon  the  negoti- 
ation of  the  loan,  an  agree- 
ment was  entered  into  by  the 
directors  of  the  Bank  of  Aus- 
tralia with  the  Bank  of  Austral- 
asia, which  contained  stipula- 
tions, some  of  which  the  di- 
rectors of  the  Bank  of  Aus- 
tralia  had  no  authority  to  enter 
into.  Various  sums  were  ad^ 
vanced  by  the  Bank  of  Austral- 
asia to  the  Bank  of  Australia 
in  pursuance  of  the  agreement, 
and,  on  the  30th  of  October^ 
1843,  a  balance  of  154,000/. 
was  struck.  For  this  amount 
and  interest  a  promissory  note 
was  signed  by  the  chairman  of 
the  Bank  of  Australia,  pur- 
suant to  a  resolution  of  the 
directors,  "  for  value  received, 
for  and  on  behalf  of  the  Bank 
of  Australia"  The  share* 
holders  of  the  Bank  of  Aus^ 
tralia  denied  the  liability  of  the 
bank  to  pay  this  note,  on  the 
ground  that  the  directors  had 
exceeded  their  powers.  An 
action  was  brought  on  this  note 


against  Breillat,  the  then  cbtir- 
man  of  the  Bank  of  AustroMa, 
in  the  Supreme  Court  of  New 
South  Wales,  in  which  action  t 
verdict  was  found  for  the  de- 
fendant, under  the  direction  of 
Dickenson  and  A'BecheU,  U., 
against  the  opinion  of  AHfrti 
Stephen,  C.J.  Upon  appal 
against  the  judgment  pro- 
nounced upon  this  veidiet,  it 
was  held  by  the  Privy  Coaodl 
that  the  directors  of  the  Bank 
of  Australia  had  the  power  of 
managing  partners  in  an  ordi- 
nary banking  partnership,  ind 
that  amongst  such  powers  wm 
the  power  of  borrowing  money 
for  die  purpose  of  discharging 
the  existing  liabilities  of  the 
bank  mitil  the  assets  iboold  be 
realised,  and  that  the  drcmn- 
stance  of  the  agreement  for  the 
loan  being  accompanied  with 
stipulations,  some  of  whidi 
were  ultra  vires,  did  not  dif- 
charge  the  Bank  of  AustrsSs 
from  liability  to  repay  the  loan. 
Bank  of  Awtralasia  v.  BreiBtt, 
Chairman  of  the  Bank  of  Ant- 
tralia  (upon  an  appeal  from  the 
colonial  judgment),  8  Mosrt, 
Privy  Council  Cases,  152. 
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that  bank  the  defendant  was  a  member  as  well  at  the  time  1850. 

when  the  cause  of  action  arose^  as  also  when  the  action   

wtw  brought,  and  when  the  judgment  was  recovered  in  The^Ainc 
the  colonial  court  The  present  action  is  therefore  Australasia 
free  from  the  various  difficulties  which  might  have  arisen 
if,  at  one  of  those  periods,  the  defendant  had  not  been,  or  ^^^^^^ 
had  ceased  to  be,  a  member  of  the  bank.  The  judg- 
ment in  reality  is  a  judgment  agunst  the  defendant  and 
others."  A  judgment  in  a  foreign  or  in  a  colonial  court, 
though  certamlj  not  conclusive,  is  primd  facie  to  be 
considered  to  be  good.  The  onus  of  impeaching  it  lies 
on  the  defendant.  It  will  perhaps  be  contended,  that  in 
the  colony  the  defendant  could  not  have  been  sued  as  a 
member  of  the  bank,  and  that  the  plaintiffs  would  have 
been  bound  to  have  recourse  to  the  provisions  of  the 
colonial  act ;  and,  it  may  be  urged,  that,  if  the  defendant 
could  not  have  been  sued  individually  in  the  colony, 
he  cannot  be  sued  individually  here.  It  will  also  pro- 
bably be  said,  that  the  defendant  is  only  liable  to  be  pro- 
ceeded against  under  the  provisions  of  the  colonial  act, 
and  that  his  sole  liability  is,  to  execution  in  New  South 
Wcdes.  The  first  objection  proceeds  on  the  assumption 
that  the  provisions  of  the  colonial  act  tally  with  those 
of  the  British  Joint  Stock  Bank  Act  (a) ;  and  cases  will 
be  referred  to  in  which  it  has  been  held,  that,  under  the 
English  act,  the  remedy  of  a  creditor  is  against  the 
public  officer  of  the  company,  and  not  against  individual 
members.  But  in  this  respect  there  is  a  material  dif- 
ference between  the  provisions  of  the  two  acts.  Now, 
the  case  of  Steward  v.  Greaves  (6)  was  decided  ex- 
pressly upon  the  10th  section  of  the  Joint  Stock  Bank 
Act,  by  which  act  the  Bank  of  England  waived  its  ex- 
clusive privilege  upon  a  specific  condition.  That  section 
provides    that  it  shall  be  lawful  for  the  plaintiff  to  cause 


(a)  7  G.  4.  c.  46.  (6)  10  M.     JT.  711. 
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1850.      execution  upon  any  judgment,  decree,  or  order  obtained 

  by  him  in  any  such  action  or  suit,  to  be  issued  agunst 

The^AKB.         property  and  effects  of  the  company;  and  if  such 
Australasia  execution  shall  be  ineffectual  to  obtain  satisfaction  of 
^  ^*        the  sums  sought  to  be  recovered  thereby,  then  it  shall 
be  lawful  for  him  to  have  execution  in  satisfaction  of 
such  judgment  against  the  person,  property,  and  effects 
of  any  shareholder ;  or,  in  default  of  obtaining  satis&o- 
tion  of  such  judgment,  &c,  from  any  shareholder,  against 
the  person,  property,  and  effects  of  any  person  who  was 
a  shareholder  of  the  company  at  the  time  when  the 
cause  of  action  against  the  company  arose :  Provided 
always,  that  no  person  having  ceased  to  be  a  share- 
bolder  of  the  company  shall  be  liable  for  the  payment 
of  any  debt  for  which  any  such  judgment,  &c.,  shall 
have  been  so  obtained,  for  which  he  would  not  have 
been  liable  as  a  partner  in  case  a  suit  had  been  origi- 
nally brought  against  him  for  the  same,  or  for  which 
judgment  shall  have  been  obtained  after  the  expiration 
of  three  years  from  the  time  when  he  shall  have  ceased 
to  be  a  shareholder  of  such  company;  nor  shall  this  act 
be  deemed  to  enable  any  party  to  a  suit  to  recover  froni 
any  individual  shareholder  of  the  company,  or  any  other 
person  whomsoever,  any  other  or  greater  sum  than 
might  have  been  recovered  if  this  act  had  not  been 
passed." 

These  were  the  provisions  relied  upon  by  Parke  B. 
in  the  judgment  delivered  by  him  in  Chapman  v.  Alii' 
vain,  (a)  But  the  colonial  act  contains  no  such  pro- 
visions. In  Chapman  v.  Milvain  it  was  held  that 
the  public  officer  must  be  made  the  plaintiff.  But,  in 
Bletoitt  V.  Gordon  (6),  it  was  held  that  the  words  "#Aflfl 
and  lawfully  may  sue  the  public  officer  as  the  nombal 

(a)  14  Jurist,  251.,  since  (6)  1  Dote/.  N.  S.,  815.  And 
reported  1 9  Law  Joum,  Exch.  see  Beech  Eyre,  5  3f.  ^  G. 
2^8  ,  5  Exch.  6l.  421.,  6  Scott,  .V.  R.  32?. 
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defendant/'  did  not  deprive  the  plaintiffs  of  their  com-  1850. 

mon-law  right  of  suing  members  of  the  company.  That   

case  has  never  been  overruled.    The  7th  section  (a) 

.  of 

of  the  colonial  act  expressly  reserves  the  ordinary  AvrntAUkak 
liabilities  of  the  shareholders.  Looking  at  this  act^  it  v. 
is  evident  that  it  was  intended  to  give  to  the  creditors 
of  the  bank  a  cumulative  remedy.  The  powers  given 
by  the  7  th  section  of  the  colonial  act  are  not  to  be 
found  in  the  English  Bank  Act  [^Maule  J.  Does 
not  the  question  come  upon  the  exception  ?]  This  is 
not  a  judgment  against  the  defendant  solely.  The 
Supreme  Court  of  New  South  Wales  has  no  jurisdic- 
tion beyond  the  limits  of  the  colony.  If  the  creditor 
can  enforce  his  judgment  only  by  execution^  he  is 
without  remedy  against  a  shareholder  who  neither 
resides  in  the  colony  nor  has  property  there.  It  is 
submitted,  that,  even  in  the  colony,  a  creditor  is  not 
bound  to  sue  the  officer  of  the  bank,  but  may  bring  his 
action  agidnst  any  member  with  respect  to  whom  it 
can  be  shewn  that  he  was  a  contracting  party.  Here, 
the  defendant,  by  pleading  to  the  action,  admits  that  he 
is  within  the  jurisdiction  of  the  court  in  which  he  is 
impleaded.  The  reason  why  a  party  is  allowed  to  sue 
here  on  a  foreign  judgment,  is,  that  such  judgment  is 
evidence  of  a  debt,  and  the  onus  of  impeaching  it 
lies  on  the  other  side  ;  Mason  v.  Nicholls  (b),  which  is 
since  the  7  &  8  Vict.  c.  96  (c) ;  Hanmer  v.  White.{d) 

(a)  Suprd,  66?.  dividual  shareholder  and  former 

(6)  14  A/.  <^  W,  118.  shareholder  had  heen  by  name 

(c)  The  9th  section  of  this  a  party  to  such  proceedings ; 

statute  is  similar  to  the  9th  and  that  it  shall  be  lawful  for 

section  of  7  Geo.  4.  c.  46,  the  plaintiff  to  cause  execution 

(^anti,  p.  680.),  with  this  addi-  upon  any  judgment  obtained 

tional  article,  '*  And  also^  sub-  by  him  in  any  such  action  or 

ject  to  the  provisions  here-  suit  against  the  company,  to  be 

inafter   contained,  upon    the  issued  against  the  property  and 

profits  and  effects  of  every  effects  of  the  company." 
shareholder  and  former  share-  (d)  12  M.  S^-  W.  519. 
holder  thereof,  as  if  every  in- 
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1 850.         Upon  the  demurrer  to  the  fourth  plea,  the  question  is, 

  whether,  assuming  the  dedaration  to  be  good,  that  plea 

The  Bawk   afljjyjjg  a  sufficient  answer.    To  what  extent  does  the 
of 

AvsTBALAsiA  p^^a  ostaUish  the  non-residence  within  the  colony  ?  It 
V*        excludes  the  defendant's  being  resident  at  the  time  the 
action  against  Breillat  was  brought  on  which  the  judg- 
ment was  given.    Consistently  with  this  allegation  the 
defendant  may  have  been  resident  in  the  colony  until 
shortly  before  the  bringing  of  that  action,  (a)  It  is  sub- 
mitted that  the  plea  should  have  negatived  the  resi- 
dence in  the  colony  at  any  time  before  action  brought. 
At  all  events,  it  should  have  stated  that  the  defendant 
had  no  property  within  the  colony.    The  plea  all^ 
that  the  defendant  had  not  at  any  time  notice  or  know- 
ledge of  the  summons,  the  process,  or  the  proceeding& 
This  allegation  must  be  understood  as  merely  denying 
actual  notice  or  knowledge ;  whereas,  supposing  notice 
to  be  necessary,  notice  to  an  agent,  although  it  should 
never  have  been  communicated  to  the  defendant,  would 
have  been  sufficient;  Vallee  y.  Dumerffeon.  {b)  So,  notice 
left  at  the  last  known  place  of  abode  within  the  colony 
might,  for  anything  which  appears  here,  be  sufficient; 
Becquet  and  Other g  v.  MacCarthy  (c);   Cowan  v. 
Broadwood  (d) ;  Reynolds  y.  Fenton.(e) 

With  respect  to  the  replication  to  the  fourth  plea,  it 
is  a  sufficient  answer  to  the  fourth  plea,  assuming  that 
the  fourth  plea  can  be  supported.  It  sets  out  foreign 
law,  which  is  to  be  dealt  with  here  as  matter  of  fact 


(a)  There  appears  to  be  an 
ambiguity  about  the  words  or 
at  any  time  sincef"  which  may 
mean  either  since  the  bring- 
ing of  the  action,  and  since  the 
recovery  of  the  judgment/'  or 
since  the  latter  period  only ;  in 
which  case  the  defendant  might 
within  the  terms  of  the  plea^ 
have  been  resident  within  the 


colony  from  the  commencement 
of  the  action  to  the  recoTcry 
of  the  judgment,  exdutivi, 

(6)  18  Law  Joum.  N.S. 
(Exch.)  378.,  since  reported  4 
Exdi.  290. 

(c)  2  B.  Si  A(L  951. 

(d)  1  3f.  Sf  G.,  882.,  2 
Scott,  N.  R.,  128. 

(c)  3  C.  B.  187. 
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IMaule  J.    Whether  the  law  of  a  foreign  country  is  1850. 
binding  or  not  in  a  particular  case,  is  matter  of  law 
here  and  elsewhere.] 

The  tenth  plea  is  bad  in  form  and  in  substance. 
The  plea  attempts  to  set  up  an  estoppel,  but  it  prays 
that  the  plaintiffs  may  be  precluded  from  asserting  what 
the  defendant  admits  to  be  true,  namely,  that  the 
defendant  promised  as  alleged  in  the  declaration.  Jf 
the  plea  is  to  be  regarded  as  a  plea  of  judgment  re- 
covered, not  only  are  the  commencement  and  the  con- 
clusion informal,  but  the  plea  is  bad  in  substance,  as  not 
shewing  any  merger  of  which  our  courts  can  take 
notice:  The  General  Steam  Navigation  Company  v. 
Guillou  (a) ;  Smith  v.  Nicolh.  (b) 


fFilles,  contra.  The  first  count  of  the  declaration  is 
bad.  No  foundation  is  laid  for  the  promise  which  the 
defendant  is  alleged  to  have  made,  except  the  colonial 
judgment  obtained  under  the  provisions  of  the  colonial 
act.  Now,  that  act  gives  the  judgment-creditor  a 
remedy  against  the  property  of  persons  who  were  mem- 
bers of  the  bank  for  the  time  being,  L  e,  at  the  time  of 
the  award  of  execution,  but  nothing  further.  It  is  said 
that  the  colonial  act  gives  a  cumulative  remedy ;  but 
no  ground  is  shewn  for  that  assertion.  Supposing, 
however,  the  remedy  to  be  so  far  cumulative  that  the 
plaintiffs  might  have  either  sued  the  defendant  upon  the 
original  cause  of  action,  or  brought  their  action  against 
the  chairman,  they  have  made  their  election.  Professor 
Story  says  (c),  "  Suppose  a  contract  by  the  law  of 
our  country  to  involve  no  personal  obligation — as  was 
supposed  to  be  the  law  of  France  in  a  particular  case 
which,  came  in  judgment  {d) — but  merely  to  confer  a 


(a)  UM.Sf  IF.  387.  (d)  Melan  v.  FHzjames,  1 

(6)  5  New  Cases,  208.  B.      P.  138  ;   overruled  in 

(c)  Conflict  of  Laws,  26?.      Imlay  v.  Ellefson,  Q  East,  453. 


Harding. 
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1850.      right  to  proceed  tit  rem^  such  a  contract  would  be 

  held  everywhere  to  involve  no  personal  contract  what- 

The  Bank    soever."    So,  here,  the  right  to  sue  the  ch^brman  being 
Australasia  conferred  by  statute,  the  recoveror  of  a  judgment  against 
the  chairman  can  enforce  the  judgment  so  obtained,  only 
by  the  mode  pointed  out  by  the  statute. 

In  the  fourth  plea  the  defendant  insists  that  he  is  not 
responsible  for  the  acts  or  defaults  of  an  agent  appointed, 
not  by  himself,  but  by  the  act  of  a  legislature  to  which 
he  was  a  stranger,  and  by  whose  acts  he  was  not  bound. 
It  is  contrary  to  natural  justice  to  proceed  against  a 
party  who  is  not  within  the  jurisdiction  of  the  court  in 
which  proceedings  are  commenced  and  carried  on,  and 
who  has  no  notice  of  such  proceedings :  Reynolds  v. 
Fenton  (a);  Becquet  v.  MacCartky  (b)i  Buchanan  v. 
Rucker  (c) ;  Ferguson  v.  Mason  {d) ;  Story^s  Conflict 
of  Laws^  sect.  546,  547,  &c» 

The  tenth  plea  is  a  good  plea  in  bar  in  substance ; 
and  the  supposed  informality  in  the  prayer  of  judgment 
is  not  material.  The  plea  shews,  that,  by  the  colonial 
enactment,  the  judgment  recovered  against  the  chidrman 
was  final  and  conclusive.  In  Smitk  v.  Nicolls{e)y  the 
plea  was  held  bad  for  the  want  of  such  an  allegation : 
General  Steam  Navigation  Company  v.  Guillou  (g); 
Story's  Conflict  of  Laws,  sect  509, 510.  522.  603,  604, 
605,  &c. 

Channell,  Serjt.,  in  reply.  The  cases  upon  the  Bank 
Act  do  not  apply.  The  colonial  act,  ss.  5. 7.  {supra,  666, 
667),  gives  a  right  to  reimbursement  and  contribution. 
By  taking  a  share  in  the  bank,  the  defendant  constituted 

455.  And  see  Pedder  v.  Mac-  (b)  2  B.    Ad.  951. 

Master,  8  T.  R.  609 ;  Mure  (c)  1  Campb.  63. 

v.  Kaye,  4  Taunt.  34.  40. ;  3  \d)  l\  A.     E.  170. 

Mann,    R.  AO,  n.  \e)  5  New  Case^t,  20S. 

(a)  Ante,  Vol.  III.  187.  (g)  li  M.  ^  W.  877. 


i 


IS  VICTORIA.  685 

the  persons  by  whom  the  affiurs  of  the  bank  were  con-  1850. 

ducted^  his  agents  in  everything  connected  with  the   

aflairsofthebank.  The  Bank 

of 

The  tenth  plea  admits  the  liability  of  the  defendant  Australasia 
upon  the  original  contract ;  and,  although  a  colonial 
judgment  works  a  merger  in  the  colony,  it  is  otherwise  ^ 
in  the  courts  of  this  country,  where  no  foreign  or 
colonial  judgment  is  treated  as  matter  of  record:  Smith 
V.  NicolU  ;  Robertson  v.  Sir  William  John  Struth.  (a) 


Wilde,  C.J.  It  appears  to  me  that  the  declaration 
is  sufficient,  and  that  both  the  fourth  and  the  tenth 
pleas  are  bad. 

The  objection  to  the  declaration  is  to  the  first  count. 
That  count  states  that  the  defendant  was  a  member  of 
a  banking  company  acting  under  a  col'~nial  statute ;  a 
statute  which  may  be  assumed  to  have  been  obtained  at 
the  request  of  the  parties.  It  provides,  that  one  mem- 
ber holding  a  principal  office  in  the  company,  may  sue 
and  be  sued,  instead  of  the  whole  body;  and  that 
execution  may  issue  against  the  property  of  the  other 
members  of  that  body.  But,  while  giving  this  be- 
nefit to  the  company,  the  act  provides  that  it  shall 
not  vary  the  rights  or  the  liabilities  of  the  parties. 
Now,  independently  of  the  colonial  act,  the  defendant 
would  have  been  liable  in  respect  of  the  demand  for 
which  the  defendant  is  now  sued ;  and,  if  the  judgment 
had  been  recovered  in  an  action  brought  against  all  the 
members  jointly,  an  action  of  debt  or  assumpsit  would 
clearly  have  liun  against  the  defendant  upon  that 
judgment. 

The  first  objection  taken  to  the  count  is,  that  the 
remedy  given  by  the  colonial  act  upon  the  judgment, 
is  not  against  the  person  of  the  shareholder,  but  is 


(a)  5  Q.B.  941. 
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1850.  limited  to  execution  against  the  goods  of  those  who  are 
partners  at  the  time  the  execution  issues.  I  think  this 
is  not  so  ;  but  that  the  effect  of  the  colonial  act  is  to 
extend  the  efEect  of  the  judgment  The  first  count  of 
the  declaration  shews,  that,  under  the  colonial  act,  all 
previous  rights  and  liabilities  of  the  parties  were  re- 
served.   These  are  sufficient  to  bind  the  defendant. 

The  fourth  plea  states  that  the  defendant  had  not 
at  any  time  notice  or  knowledge  of  any  summons  or 
process,  or  of  the  proceedings  in  the  action  in  the  colo- 
nial court.  Suppose  he  had  no  notice.  The  first  count 
declares  that  the  defendant  was  dealing  with  the  public 
upon  the  terms  of  the  colonial  act,  and  that  he  as- 
sented to  the  chairman's  being  considered,  for  all  pur- 
poses connected  with  the  suit,  as  his  representative.  For 
these  reasons  I  think  the  fourth  plea  bad,  and  that  it 
therefore  becomes  unnecessary  to  consider  the  objections 
which  have  been  nused  to  the  replication  to  that  plea. 

The  tenth  plea  denies  the  right  of  the  pluntlffi  to 
sue  upon  the  original  causes  of  action,  on  the  ground 
that  these  causes  of  action  were  merged  in  the  judgment 
obtained  against  the  chairman.  Where  a  security  of  a 
higher  nature  Is  taken  for  a  demand  of  a  lower  nature, 
the  latter  Is  merged  in  the  former ;  and  therefore,  in  the 
colony  of  New  South  Walesy  where  the  judgment  re- 
covered against  the  chairman.  Is  a  security  of  a  higher 
nature  than  the  debt  upon  which  it  was  founded,  a 
merger  no  doubt  took  plac^e.  This  merger  was,  how- 
ever, confined  to  the  district  in  which  the  judgment 
recovered,  being  there  conclusive,  was  a  security  of  a 
higher  nature  than  the  debt  upon  which  it  was  founded. 
But  in  England  the  colonial  judgment,  which  stands 
upon  the  same  footing  as  a  foreign  judgment,  is  not  a 
security  of  a  higher  nature  than  the  prior  simple  con- 
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tract  debt,  (a)    The  principle  of  merger,  therefore,  1850. 

does  not  apply.    Any  doubt  upon  that  subject  is  re-   

moved  by  the  case  of  Houlditch  v.  The  Marquess  of   The  Bank 
Donegal  {b\  in  which  the  House  of  Lords  decided  that  AusTBALAstit 
a  foreign  judgment  is  not  conclusive,  but  is  merely 
primd  facie  evidence,  reversing  a  contrary  decision  in 
the  court  of  Chancery  in  Ireland. 

I  think,  therefore,  that  the  plaintiffs  are  entitled  to 
judgment. 

Maule,  J.  During  part  of  the  argument  I  was  not 
present ;  and,  as  the  rest  of  the  court  are  clear  that 
the  plaintiffs  are  entitled  to  judgment  on  the  whole 
record,  I  shall  not  depart  from  them.  With  respect  to 
the  suflBlciency  of  the  first  count  and  the  badness  of  the 
fourth  plea,  I  fully  concur  with  what  has  fallen  from 
the  Lord  Chief  Justice.  With  respect  to  the  tenth 
plea,  I  am  not  so  clear. 

Cbesswell,  J.  I  am  of  opinion  that  the  plaintiffs 
are  entitled  to  judgment.  From  the  pleadings  it  ap- 
pears that  the  defendant  was  a  member  of  a  company 
who  must  be  taken  to  have  been  a  consenting  party  to 
the  passing  of  the  colonial  act.  He  must,  therefore, 
bo  regarded  as  having  agreed  that  suits  upon  contracts 
entered  into  by  the  company,  might  be  brought  against 
the  chairman,  and  that  the  chairman  should  for  all  pur- 
poses represent  him  ui  such  actions.  Being  his  own 
appointed  agent,  he  had  notice  of  the  proceedings.  If 
he  had  been  resident  in  the  colony,  he  could  not  have 
made  himself  party  to  the  action,  or  in  any  manner  per- 
sonally interfered  in  the  proceedings. 

(a)  No  action  of  debt  as  on  debt   quasi  ex  contractu,  in 

matter  of  record^  would  bave  wbicb  a  defendant  might  for- 

lain   here  u^on   the  colonial  merly  bave  waged  his  law^  or 

judgment.   The  remedy  would  by  action  of  assumpsit, 
bave  been  either  by  action  of       (b)  8  Bligh,  N.  S.  301, 
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1850.  The  5th  section  of  the  act  extends  the  remedy  by 
execution  to  new  shareholders  who»  but  for  this  enact- 
ment, would  not  have  been  liable  upon  contracts  to 
which  they  were  not  originally  parties.  Then  comes 
the  7  th  section,  which  reserves  all  liabilities  the  par- 
ties would  otherwise  have  been  under.  The  object 
of  the  act  was  to  create  an  additional  remedy.  It  con- 
tains no  exemption  from  liability.  I  think,  therefore, 
that  the  first  count  of  the  declaration  is  good,  and  that 
the  fourth  plea  shews  no  sufficient  answer  to  it. 

The  tenth  plea,  which  is  pleaded  to  the  subsequent 
counts  framed  on  that  cause  of  action  upon  which  the 
judgment  declared  upon  in  the  first  count  was  founded, 
does  not  afiect  the  contracts  declared  upon  in  those 
counts ;  it  relates  only  to  the  manner  of  proceeding  for 
the  purpose  of  enforcing  payment.  It  may  be  tnie, 
that,  in  the  colony,  no  further  proceeding  could  be 
taken.  There,  the  debt  had  become  matter  of  record, 
but  it  is  not  so  in  the  English  courts.  Here,  the  right 
to  sue  upon  the  original  causes  of  action  remains,  there 
being  in  our  courts  no  merger  of  those  causes  of  action 
in  a  higher  remedy.  I  think,  therefore,  that  the  tenth 
plea  is  also  bad. 

Talfourd,  J.  I  am  of  the  same  opinion.  As 
to  the  first  question,  it  appears  to  me  that  the  first 
count  discloses  a  good  cause  of  action.  The  object  of 
the  colonial  law  was,  not  to  take  away  any  remedies 
which  the  creditor  of  the  bank  would  otherwise  have 
had,  but  to  give  additional  and  peculiar  remedies. 

The  second  question  is,  whether  the  fourth  plea  pre- 
sents any  answer  to  the  cause  of  action  set  forth  in  the 
first  count.  That  plea  states  that  the  defendant  was 
never  resident  in  New  South  Wales,  and  had  no  notice 
of  the  proceedings.  The  answer  to  that  is,  that  the 
defendant  was  a  member  of  a  paHnership  carrying  on 


13  VICTORIA. 


689 


business  in  the  colonies^  and  was  contented  to  leave  1850. 

his  property  there  to  be  regukted  by  the  law  of  the   

colony.  The  Bank 

The  case  of  Smith  v.  Nicolls  (a)  is  conclusive  against  Australasia. 
the  tenth  plea.  It  would  be  absurd  to  hold  that  a 
colonial  judgment  was  in  this  country  merely  matter 
of  inducement  to  a  ptomise,  and  yet  that  it  operated  as 
a  bar  to  an  action  on  the  causes  of  action  upon  which 
that  judgment  was  founded. 

Judgment  for  the  plaintiffs,  {b) 

(a)  7  Scott,  147,  5  New     Derbyshire,  S^c,^  Railway  Com- 
Casesy  208.  pany,  9  Exch.  149. 

(6)  And  K^Bastrick  v.  The 


BuTTiGiEG  V.  Booker  and  Another. 

June  1. 

QpmS  was  an  action  of  assumpsit.    The  first  count  of  To  an  action 

the  declaration  stated  that  certain  persons  using  the  P^^^ 

against  the 

acceptors  of 

two  bills  of  exchange^  the  defendants  pleaded, — that  the  bills  were  accepted 
by  them  and  one  B,,  and  not  by  them  alone  ;  that,  before  the  Wis  became  due^ 
and  before  the  delivery  thereof  to  the  plaintiff,  they  were  and  continually  from 
the  time  of  their  acceptance  had  been  in  the  hands  of  the  drawers  for  value, 
and  had  not  been  during  all  that  time  delivered  over  to  the  plaintiff,  by  tlie 
drawers^  and  so  continued  from  the  times  of  their  becoming  due  until  the  mak- 
ing of  the  agreement  after  mentioned  ;  that^  whilst  the  bills  were  so  in  the  hands 
of  the  drawers^  and  before  the  delivery  thereof  to  the  plaintiff^  it  was  agreed  be- 
tween the  drawers  and  the  defendants  and  B,,  that,  in  consideration  of  the 
defendants  and  B.  paying  the  drawers  500^.  in  settlement  of  their  accounts,  the 
drawers  engaged  to  accept  their  (the  defendants*  and  B.'s)  dividend  of  Qd,  in 
the  pound  on  (amongst  others)  the  bills  in  question,  and  which  the  drawers 
bound  themselves  to  deliver  to  the  defendants  and  B,  within  one  months  receiv- 
ing the  said  dividend  on  each  acceptance  as  it  should  be  delivered  up^ — the 
defendants  and  B.  being  at  liberty  to  pay  the  said  composition  on  the  said  bills 
at  any  time  within  one  month,  and  to  tender  the  same  at  a  certain  place  ;  that  a 
penalty  of  500/.  was  to  be  paid  on  default  by  either  side  ;  that  the  500/.  were 
paid  by  the  defendants  and  B,  to  the  drawers  in  settlement  of  the  said  accounts, 
and  the  composition  duly  tendered ;  that  the  drawers  refused  to  accept  the 
dividends  tendered^  and  failed  to  deliver  up  the  acceptances,  but  afterwards,  in 
fraud  and  violation  of  the  agreement,  delivered  the  bills  declared  on  to  the  plain- 
tiff; and  that  the  plaintiff  took^  and  held  the  bills  with  notice  of  the  premises : — 
YOL.  IX.— C.B.  *  T  y 
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Eighth  plea. 


name  and  style  of  McDowell  &  Sons^  to  wit,  on  the  3rd 
of  July,  1847,  in  parts  beyond  the  seas,  made  their  bill 
of  exchange,  directed  to  the  defendants,  and  thereby 
required  the  defendants  to  pay  to  the  plaintiff  250/. 
sixty  days  after  sight,  and  then  delivered  the  same  to 
the  plaintiff ;  that  the  defendants  afterwards  saw  and 
accepted  the  said  bill,  &a,  and  that  sixty  days  &c.  had 
elapsed  before  the  commencement  of  the  suit,  &c 

There  was  a  second  count  upon  a  similar  bill  for 
225/.  11^.  6 J.,  and  also  counts  for  money  paid  and  for 
money  due  upon  an  account  stated. 

The  defendants  pleaded,  —  eighthly,  to  the  first  and 
second  counts  respectively,  that  the  two  bills  in  those 
counts  respectively  mentioned  were  accepted  by  the 
defendants  and  one  William  Lane  Booker^  and  not  by 
the  defendants  alone ;  and  that,  at  the  time  they  re- 
spectively became  due,  and  before  the  delivery  thereof 
to  the  plaintiff  as  thereinafter  mentioned,  the  said  two 
bills  were  and  had  been  continually  from  the  time  of 
their  acceptance  in  the  hands  of  the  said  McDowell 
&  Sons  for  value,  and  had  not  been  during  all  that  time 
delivered  over  to  the  plaintiff  by  McDowell  &  Sonfl, 
and  so  continued  from  the  times  of  their  becoming 
due  until  the  time  of  making  the  agreement  therein- 
after mentioned ;  that,  whibt  the  sidd  bills  were  so  in 
the  hands  of  McDowell  &  Sons  for  value,  and  before 


Held,  that,  assaming  the  plea  to  contain  a  defence  to  the  action, — whidh  the 
court  inclined  to  think  it  did  not, — it  was  well  put  in  issue  by  the  general  re- 
plication de  injurid. 

To  a  similar  plea,  alleging  the  agreement  to  have  been  made  between  the 
plaintifBi,  through  the  drawers  as  their  agents,  and  the  defendants  and  B.,  and 
averring  the  payment  of  the  500/.  and  the  tender  of  the  dividend  to  the  drawers, 
with  notice  to  the  plaintiff, — but  not  alleging  that  the  agreement  to  take  the 
dividend  was  accepted  by  the  plaintiff  in  satisfaction  or  substitution  of  the  con- 
tract on  the  bills, — the  plaintiff  replied  that  it  was  not  agreed  by  and  between 
the  plaintiff,  by  and  through  the  drawers  as  their  agenta,  and  the  defendants,  in 
manner  and  form  as  in  the  plea  all^d 

Held,  that  the  plea  was  bad  in  substance. 

Whether  the  replication  was  good,  quasre. 
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the  ssii  delivery  thereof^  it  was  agreed  hj  and  between  1850. 

McDowell  &  Sons  and  the  defendants  and  JF.  L.  Booker,   

that^  in  consideration  of  the  defendants  and  fF.  L.  Buttwieo 
Booker  paying  to  MDowell  &  Sons  500i  in  settle-  Booker. 
ment  of  their  (the  said  McDowell  &  Sons'  and  the  de- 
fendants' and  fF*  L.  Booker^s)  differences  of  account, 
they,  MDowell  &  Sons,  thereby  agreed  to  accept  their^ 
the  defendants'  and  fF.  L.  Booker's,  dividend  of  28.  M. 
in  the  pound  on  the  following  bills  accepted  by  the 
defendants  and  W.  L.  Booker,  and  which  M^DotoeU  & 
Sons  bound  themselves  to  deliver  to  the  defendants 
and  W.  L.  Booker  within  one  month  of  the  date  of 
that  agreement,  receiving  the  said  dividend  on  each 
acceptance  as  it  should  be  delivered  up,  that  is  to  say, 
[here  followed  an  enumeration  of  the  acceptances  of  the 
defendants  and  W.  L.  Booker  in  favour  of  several  per- 
Bons,  amongst  which  was  an  item  of  G.  Buttigieg, 
4752.  \\b.  6d.,^  the  amount  of  the  two  bills  declared 
on],  it  being  clearly  understood  between  the  said 
MDowell  &  Sons  and  the  defendants  and  W.  L. 
Booker,  that  the  defendants  and  W.  L.  Booker  were  to 
be  at  liberty  to  pay  the  sidd  composition  of  2$.  9cL  in 
the  pound  on  the  said  acceptances,  at  any  time  within 
one  month,  and  to  tender  the  same  at  &c.,  where  such 
settlement  should  take  place  accordingly,  the  said 
McDowell  &  Sons  holding  them,  the  defendants  and 
fF.  L.  Booker,  harmless  from  any  further  liability  on 
the  said  acceptances ;  but,  in  defisiult  of  the  fulfilment 
of  that  agreement  within  the  time  specified,  on  either 
side,  the  defaulter  to  be  subject  to  a  penalty  of  500/., 
as  liquidated  damages :  that,  the  said  agreement  being 
so  made,  and  whilst  McDowell  &  Sons  were  the  holders 
of  the  ssdd  bilb,  the  defendants  and  W.  L.  Booker  did 
pay  to  McDowell  &  Sons,  and  McDowell  &  Sons  ac- 
cepted from  the  defendants  and  JV,  L.  Booker  the  said 
sum  of  500/.  in  settlement  of  the  said  differences  of 
*  Y  T  2 
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1S.50.      accoant;  and  that  they,  the  defendants  and  ITl  £• 

  BoohtTy  farther  were  ready  and  willing,  within  one 

Bt  rnoiEo   month  from  the  date  of  the  agreement,  to  pay  the  aid 
BooKEB.     composition  on  the  said  acoeptances,  and  did,  within 
one  month  tender  the  same  to  the  said  JkPDcweB  & 
Sons,  at  &e. ;  and  that  they,  the  defendants  and  fF.  L 
Booker,  had,  from  the  time  of  making  the  agreement 
hitherto,  always  been  ready  and  willing  to  perfcmn 
the  said  agreement  in  all  things, —  of  all  which  tiie  sui 
McDowell  &  Sons  then  had  notice :  that  M^DowtM  k 
Sons  reftised  to  accept  the  said  dividend  so  tendered, 
and  fidled  to  deliver  up  the  acceptances  to  the  de- 
fendants and  W.  L.  Booker,  on  the  tender  hdng  made: 
that  the  said  two  acceptances  in  the  first  two  counts 
respectively  mentioned  were  the  same  as  the  acceptances 
of  tiie  defendants  in  the  agreement  mentioned  in  fiivonr 
of  G.  Buttigieg  for  4752.  11«.  6dL,  and  npon  which  the 
said  dividend  was  tendered  as  aforesaid:  that  after- 
wards, and  after  the  agreement,  JkPDoweU  &  Sons 
delivered  the  said  bills  over  to  the  plaintiff*,  in  fiand 
and  violation  of  the  agreement,  and  which  was  the 
delivery  in  the  said  first  and  second  counts  respectivelj 
mentioned ;  and  that  the  plaintiff  took  the  said  bills 
with  notice  of  the  siud  premises,  and,  with  such  no- 
tice, from  thence  continually  had  held  and  still  held 
the  same, — verification. 
Replication        To  this  plea  the  plaintiff  replied  de  injuria;  and  the 
and  demurrer,  defendants  demurred  specially  to  the  replication,  on  the 
ground  that  the  general  replication  de  injuria  is  map- 
plicable  to  a  plea  in  accord  and  satisfaction.  Joinder. 
Ninth  plea.        The  defendants  further  pleaded,  ninthly,  to  the  first 
and  second  counts,  that  the  bills  in  those  counts  respec- 
tively mentioned  were  accepted  by  the  defendants  and 
fF.  L.  Booker  ;  and  that,  after  the  acceptance  of  the  bills, 
and  after  they  became  due,  it  was  agreed  between  the 
plaintiff,  by  and  through  McDowell  &  Sons,  as  his  agents, 
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to  the  ninth 
plea. 


and  the  defendants  and  fF.  L.  Booker  [setting  out  an  1850. 

agreement  to  the  same  effect  as  that  stated  in  the  eighth   

plea,  except  that  the  plaintiff,  instead  of  M'Dowell  &  Buttioieo 
Sons,  bound  himself  to  accept  the  dividend  of  2$.  9d.  in  Booker. 
the  pound,  and  to  deliver  up  the  acceptances] :  that  the 
defendants  and  fF.  L.  Booker  paid,  and  McDowell  & 
Sons  accepted  and  received,  the  according  to  the 
agreement,  and  the  defendants  and  W.  L.  Booker  ten- 
dered the  dividend  at  &c.,  according  to  the  agreement,— 
of  all  which  the  plaintiff  had  notice :  and  that  the 
plaintiff  refused  to  accept  the  dividends,  and  failed  to 
deliver  up  the  acceptances,  &c., — verification. 

To  this  plea  the  plaintiff  replied,  that  it  was  not  Replication 
agreed  by  and  between  the  plaintiff,  by  and  through 
the  said  McDowell  &  Sons,  as  his  agents,  and  the  de- 
fendants, in  manner  and  form  as  in  the  ninth  plea 
alleged. 

Special  demurrer,  and  joinder.  Demurrer 

to  the  eighth 

Wordsworth^  in  support  of  the  demurrers.  The  re- 
plication de  injuria  is  inapplicable  to  the  eighth  plea, 
which  is  a  plea  in  accord  and  satisfaction.  Where  the 
plea  amounts  to  matter  of  discharge y  and  not  excuse,  de 
injurid  is  not  the  proper  replication :  Jones  v.  Senior,  (a) 
[^Cresswellj  J.  How  is  this  a  plea  in  discharge?]  It 
sets  up  an  agreement  whereby  the  defendants  are  dis- 
charged from  their  implied  promise  to  pay  the  amount 
of  the  bills  to  the  plaintiff.  [^Cresswett,  J.  Bather,  the 
defence  suggested,  is,  that  the  defendants  never  did 
promise  at  all.]  At  all  events,  the  plea  is  an  argumen- 
tative denial  of  the  promise  alleged  in  the  declaration. 
In  2  fFms.  Saund.  295  a,  n.  (d),  it  is  said:  '«This 
replication  is  not  to  be  allowed  where  the  plea  is  in 
denial,  and  not  in  excuse;  as,  where  it  amounts  to  the 

(a)  4  M.  Ss   W.  123,  6  Dowl.  P.  C.  701. 
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As  to  the 
ninth  plea. 


general  issue^  or  where,  in  assumpsit  or  debt,  the  plea 
amounts  to  a  denial,  either  direct  or  argumentative^  of 
the  contract,  or  the  breach  of  it,  on  which  the  action  is 
founded," — citing  Solly  v.  Neish.  (a)  \Maule^  J.  The 
new  rules  of  pleading  give  rise  to  a  difficulty  in  cases  of 
this  sort:  the  plea  of  non  assumpsit  is  not  allowed;  and 
those  matters  must  be  specially  set  out  which  prevent 
the  inference  arising  from  the  drawing  and  delivery  of 
the  bill,  from  holding  good  in  the  particular  case.  If, 
therefore,  the  plaintiff  is  precluded  from  putting  all 
these  matters  in  issue,  and  is  confined  to  a  traverse  of 
some  one  material  allegation  in  the  declaration,  he  is 
placed  at  great  disadvantage.]    Then,  the  replication 
to  the  ninth  plea  is  also  bad,  inasmuch  as  it  puts  in 
issue  two  material  questions,  not  only  traversing  tie 
fact  of  the  agreement,  but  also  that  it  was  made  with 
McDowell  &  Sons  as  agents  of  the  plaintiff  The 
traverse  is  also  too  narrow,  denying  only  the  agreement 
between  the  plaintiff  and  the  defendants^  whereas  the 
plea  alleges  an  agreement  between  the  plaintiff  and  the 
defendants  and  W.  L.  Booker^  —  Stephen  on  Pleading, 
5th  edit.  pp.  279,  280. 


As  to  the 
eighth  plea. 


Warren,  contrcL.  The  agreement  set  out  in  the 
eighth  plea  affords  no  defence  agwist  the  phdndflTs 
right  to  recover  on  the  bills.  In  Mitchell  v.  Craig  (i), 
to  a  declaration  against  the  acceptor  of  a  bill  of 
exchange  for  162.  12i.,  drawn  by  F.  &  G.,  and  in- 
dorsed by  them  to  the  plaintiff,  the  defendant  pleaded, 
— first,  that,  after  the  bill  became  due,  F.  &  C,  bong 
then  the  holders,  applied  to  the  defendant  for  payment 
of  the  bill ;  that  the  defendant  paid  them  7/.  2«.,  which, 
together  with  the  price  of  a  horse  which  the  defendant 
had  sold  to  F.  &  G.^  and  the  price  of  which  it  was 


(a)  2  C.  Jlf.  <^  R.  355,  (6)  10  M.  A-  W.  S67,  2 
4  DowL  P.  C\  228.  Dowl,  N,  S,  252. 
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between  them  should  be  set  off  and  allowed  1850. 
against  the  defendant's  acceptance^  F.  &  G.  accepted 
in  satisfaction  and  discharge  of  the  bill ;  and  that  the 
bill  was  not  indorsed  to  the  plaintiff  until  after  the  said 
satisfaction  and  discharge^  and  after  it  became  due^ — 
secondly,  that,  before  the  bill  came  into  the  possession 
of  the  plfdntiff,  it  was  indorsed  in  blank  by  F.  &  G.  to 
(7.  &  Co.,  and  that,  after  it  became  due,  it  being  then 
in  the  hands  of  C.  &  Co.,  F.  &  G.  gave  C.  &  Co. 
another  bill,  accepted  by  them,  for  the  same  amount, 
which  C  &  Co.  received  on  account  of  the  first-men- 
tioned bill,  and  which  was  paid  by  F.  &  G.  at  ma- 
turity; that,  after  the  second  bill  was  so  given,  the 
defendant  paid  to  F.  &  G.  71.  2«.,  &c.  (as  in  the  first 
plea) ;  and  that,  at  the  time  of  the  giving  of  the  second 
bill  by  F.  &  G.  as  aforesaid,  and  at  the  time  of  the 
said  settlement  between  the  defendant  and  F.  &  (7.,  the 
bill  in  the  declaration  mentioned  remained  in  the  hands 
of  C.  &  Co.,  and  was  not  indorsed  to  the  plaintiff  until 
after  the  giving  of  the  second  bill  by  F.  &  G.,  nor 
until  after  it  became  due.  To  each  of  these  pleas  the 
plaintiff  replied,  that  the  said  plea,  and  the  statements 
therein  contained,  in  manner  and  form  as  the  same  are 
therein  pleaded,  are  not  true  in  substance  and  in  fact, 
— concluding  to  the  country.  It  was  held,  on  special 
demurrer,  that  the  replication  was  bad,  as  being  an  in- 
formal de  injurid  ;  and  that  the  pleas  were  bad  in  sub- 
stance, because  they  did  not  shew  that  the  sum  paid  by 
the  defendant,  together  with  the  price  of  the  horse, 
equalled  the  amount  of  the  bill  declared  on.  The  re-  As  to  tfie  re- 
plication de  injurid  is  the  proper  replication,  assuming  P^*^^°"' 
the  plea  to  be  good.  If  it  amounts  to  any  defence  at 
all,  the  eighth  plea  sets  up  an  excuse  for  the  non-per- 
formance of  the  contract  in  the  first  and  second  counts 
respectively  alleged, — that  excuse  being,  that  some- 
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such  a  defence  is  matter  in  excuse  or  in  discharge,  has  1850. 

been  often  considered,  with  reference  to  the  admissi-   — 

bility  of  the  replication  de  injurid.  The  effect  of  the  Butteoieo 
cases  of  Humphreys  v.  O^ConnelKji)  and  Bennett  v.  Booker. 
BuU  (6),  as  also  of  Scott  v.  Chappelow  (c),  in  this 
court,  is,  to  shew,  that,  inasmuch  as  the  defendant  must 
now  state  specially  several  matters  which  before  the 
new  rules  he  might  have  given  in  evidence  under  non 
assumpsit^  the  general  replication  de  injurid  must  be 
allowed;  for  that  it  was  not  the  intention  of  those 
rules  to  deprive  the  plaintiff  of  the  power  of  putting 
the  defendant  to  the  proof  of  all  the  matters  which 
constitute  the  defence  alleged  in  his  plea.  The  meaning 
of  the  declaration  in  the  present  case,  is,  that  a  con- 
tract arose  from  the  acceptance  and  delivery  of  the 
bill.  That  might  formerly  have  been  traversed  by 
nan  assumpsit.  The  new  rules,  however,  have  rc^ 
dered  it  necessary  to  state  specially  the  several  matters 
constituting  the  same  defence.  I  think,  therefore,  that 
the  replication  de  injuria  should  be  allowed.  With 
respect  to  the  replication  to  the  ninth  plea,  there  may 
be  a  question  whether  the  objection  is  not  well  founded. 
The  case  put  in  Stephen  on  Pleading,  280,  resembles 
this,  though  there  is  here  an  allegation  of  modo  et 
formd.  But,  it  is  unnecessary  to  decide  that  here, 
inasmuch  as  the  plea  is  bad.  It  sets  up  an  agreement 
between  the  plaintiff  and  the  defendants,  that  the 
plaintiff  will  not  sue  on  the  bills,  but  will  accept  a 
composition  of  2^.  9d,  in  the  pound,  and  that  either 
party  making  default  shall  forfeit  500/.  I  think  the 
plea  shews  no  substantial  defence  to  the  action ;  for, 
it  may  be  that  the  plaintiff  elected  to  pay  the  500/. 


(a)  7  M.  JV      •'^70,  9  (r)  4.  M.  s  (i.  3S6,  5  Scott, 

P.  C.  213.  .V.  n.  I  IS    >  DowU  iV.  S.  78. 

{b)  1  Exch. 
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found  for  the  plaintiff^  damages  31/.  lO^.^  the  value  of  1850. 

the  horse.   

Orchard 

Bramwell  now  moved  for  a  new  trials  on  the  ground  Ragkstraw. 
of  misdirection.  It  may  at  once  be  conceded  that  the 
defendant  could  claim  no  lien  for  the  standing  of  the 
horse, — Judson  v.  Etheridge  (a) ;  though  an  iimkeeper 
has, — TTie  Case  of  an  Hostler  (b) ;  the  only  question, 
therefore,  will  be,  whether  he  had  not  a  lien  for  the 
30^.,  the  surgeon's  charge  for  the  blistering.  The 
general  rule  of  law  is,  that,  wherever  anything  is  done 
by  one  to  the  chattel  of  another  (with  his  consent) 
to  augment  its  value,  he  thereby  requires  a  lien  upon 
it.  [^Cresswell,  J.  Suppose  the  horse  is  shod  whilst 
standing  at  livery,  could  the  livery-staUe  keeper  refuse 
to  aUow  the  owner  to  use  him  without  first  paying 
the  farrier's  charge?]  In  Scarfe  v.  Morgan  (c), 
where  a  claim  of  lien  was  set  up  for  a  charge  for 
covering  a  mare,  Parke,  B.,  in  giving  judgment,  said : 
^*  The  jNrinciple  seems  to  be  well  laid  down  in  Sevan 
V.  Waters  (df),  by  Lord  Chief-Justice  Bestf  that, 
where  a  bailee  has  expended  his  labour  and  skill  in 
the  improvement  of  a  chattel  delivered  to  him,  he 
has  a  lien  for  his  charge  in  that  respect.  Thus,  the 
artificer  to  whom  the  goods  are  delivered  for  the  pur- 
pose of  being  worked  up  into  form,  or  the  farrier  by 
whose  skill  the  animal  is  cured  of  a  disease,  or  the 
horse-breaker  by  whose  skill  he  is  rendered  manage- 
able, have  liens  on  the  chattels  in  respect  of  their 
charges.  And  all  such  specific  liens,  being  conmstent 
v?ith  the  principles  of  natural  equity,  are  favoiured  by 
the  law,  which  is  construed  liberally  in  such  cases. 
This,  then,  being  the  principle,  let  us  see  whether  this 
case  falb  within  it :  and  we  think  it  does.    The  object 


(a)  3  Tyrwh.  954. 
(6)  Ydv.  66. 


(c)  ^M.S^W.  270. 
Id)  M.  Sf  M.  235. 
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1850,      Is,  that  the  mare  may  be  made  more  valuable  by  proving 

  in  foal.    She  is  delivered  to  the  defendant  that  she 

Orchard  labour,  and  the  use  of  his  stallion 

Rackstraw.  for  that  object,  be  made  so ;  and  we  think,  therefore, 
that  it  is  a  case  which  falls  within  the  principle  of  those- 
cited  in  argument.''  It  was  a  mistake  to  say  that  the 
defendant  altogether  lost  his  lien  because  the  horse  had 
originally  come  into  his  possession  in  his  character  of 
a  livery-stable  keeper. 

Wilde,  C.  J.  I  think  the  ruling  of  my  Brother 
Maule  was  perfectly  right.  The  horse  in  question  was 
placed  at  livery  at  the  defendant's  stables.  Whatever 
may  have  been  its  origin,  the  meaning  of  that  contract 
is  now  very  well  understood,  viz.  that  the  horse  shall 
be  at  all  times  at  the  use  and  command  of  the  owner, 
without  any  claim  of  lien  on  the  part  of  the  livery- 
stable  keeper  for  the  keep.  Here,  however,  it  is  said^ 
that,  inasmuch  as  the  defendant  had  employed  a  vete- 
rinary surgeon,  at  the  plaintiff's  request,  to  exercise  his 
professional  skill  upon  the  horse,  he  at  all  events  had  a 
lien  for  the  surgeon's  charge ;  for,  that  the  defendant 
being  liable  to  and  having  actually  paid  the  veterinary 
surgeon's  charge,  it  was  the  same  as  if  the  work  had 
been  done  by  the  defendant  himself.  Suppose  the  vete- 
rinary surgeon  had  treated  the  horse  unskilfully,  and 
damaged  it,  who  would  have  been  responsible  to  the 
owner,  the  livery-stable  keeper  or  the  surgeon? 
Clearly  not  the  former.  The  veterinary  surgeon  had 
no  lien  for  his  bill,  the  livery-stable  keeper  none  for 
the  keep  of  the  horse. 


Cresswell,  J.  I  am  of  the  same  opinion.  The 
defendant  had  no  lien  for  bis  demand  for  the  keep  of 
the  horse,  and  the  veterinary  surgeon  had  none  for  his 
attendance ;  and  there  is  no  rule  of  law  giving  a  livery- 
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stable  keeper  a  lien  for  money  expended  upon  a  horse  1850. 

standing  at  livery  at  the  request  of  the  owner.  The   

case,  therefore,  does  not  fall  within  the  rule  of  law  ^»chard 

which  confers  a  Hen  upon  one  who  expends  his  money  Raokstraw. 
or  his  labour  upon  a  chattel  of  another. 

The  rest  of  the  court  concurring, 

Bule  refused. 


June  4. 
The  plaintiff, 

PeTTMAN  V.  KeBLE.  at  the  request 

of  the  defend- 

J^EBT,  for  money  paid  for  the  use  of  the  defendant,  ant,  ordered 

at  his  (implied)  request,  and  upon  an  account 

stated.    Plea  :  Never  indebted.  -Jjg  ^Jem  the 

The  plaintiff,  a  smith  at  Margate^  demanded  22£  10^.,  puipose  for 

being  the  amount  he  had  expended  in  compromising  an  ^^^^^ 

•        •     1  were  wanted, 

action  which  had  been  brought  against  him  by  Winter  Before  t' 

fr  Rich,  iron-merchants,  in  London.  ^^^^^ 

given  the 

plaintiff  asked 

W,  R,  for  a  list  of  prices,  and,  having  obtained  it^  shewed  it  to  the  defendant, 
who,  seeing  that  the  price  was  such  that  the  order  could  not  possibly  have  been 
understood,  asked  the  plaintiff  if  he  thought  W.  <Sf  R.  knew  what  was  wanted; 
whereupon  the  plaintiff  said,  "  Oh  yes.  If  anything  is  wrong,  of  course  you 
will  see  me  all  right."  To  which  the  defendant  answered,  *^  Yes,  I  will  bear 
you  harmless." 

In  consequence  of  some  misunderstanding,  arising  in  part  probably  from  a 
verbal  inaccuracy  in  the  letters  conveying  tlie  order,  tlie  goods  supplied  were 
useless  to  the  defendant,  and  were  returned  to  the  sellers,  who  (the  intrinsic 
value  of  the  goods  being  only  about  3/.),  expended  in  labour  about  42/.  to 
make  them  correspond  with  the  intention  of  the  defendant,  but,  in  so  doing, 
reduced  their  substance  so  as  to  render  them  useless  for  his  purpose. 

The  defendant,  after  considerable  delay,  persisting  in  his  refusal  to  take  the 
goods,  W.  R,  sued  the  plaintiff,  and  he  (as  the  jury  found,  with  the  implied 
authority  of  the  defendant)  compromised  the  action  by  the  payment  to  them  of 
10«.,  and  afterwards  brought  an  action  for  money  paid  against  the  defendant, 
to  recover  that  sum :  — 

Held,  by  Wilde,  C.  J.,  Maule,  J.,  and  T<il/ourd,  J.,  that  the  action  lay. 

Held,  by  Cresswell,  J.,  that  the  plaintiff  should  have  defended  the  action 
brought  against  him  by  W,  R,,  and  that  there  was  no  implied  authority  from 
the  defendant  to  compromise  it. 
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1850.         At  the  trial  before  Wilde,  C      at  the  aittiiigB  in 

 '      London  after  last  term,  it  appeared  that  the  defendanty  a 

P«TTMAN    pointer,  directed  the  pldntiff,  an  illiterate  boat-«iiiith,  to 
Keblk.      procure  iron  plates  for  pressing  paper  in  a  printer's 
press.    The  plaintiff  wrote  and  sent  the  following 
letter  to  Winter    Rich,  haying  previooslj  shewn  it  to 
the  defendant :  — 

^'Margate,  May  21,  1848. 
Please  to  send  price  of  planed  plates,  abont  one- 
eighth  thick,  and  26  by  21  in.  They  are  for  putting 
between  glazed  bords  in  pressing  sheets  of  paper  in  a 
press  in  a  printing-office.  If  you  du  not  keep  them, 
please  to  assertain  where  you  can  get  them  and  send 
price  of  each  and  i  will  send  word  the  number  I  ¥nint'' 

To  this  letter  the  following  answer  was  returned: — 

«  Southtoarky  May  22,  1848. 
"  The  price  for  the  plates  you  require  will  be  from 
12*.  to  13*.  per  cwt.  Will  have  to  be  made  for  yon, 
Could  have  them  in  a  week.   Wwting  your  com- 
mands," &c 

Plaintiff  shewed  this  answer  to  the  defendant,  who 
said :  "  On  the  faith  of  this  letter,  I  will  get  you  to 
order  me  twelve  plates.  Do  you  think  they  know  what 
you  want?"  The  plwitiff  said:  "Oh,  yes.  If  any 
thing  is  wrong,  of  course  you  will  see  me  all  right* 
The  defendant  answered :  Yes,  I  will  bear  you 
harmless." 

On  the  20th  May  plamtiff  wrote  to  Winter  Sf  Rich,  re- 
questing them  to  send  twelve  plates,  stating  dimensions, 
and  adding :  "  They  want  to  be  plain  on  both  sides." 

On  the  4th  June,  the  plaintiff,  in  answering  a  letter 
containing  some  inquiries  respecting  the  dimensions  of 
the  plates,  said :  These  plates  must  be  plain,  for  they 
are  to  be  put  between  glazed  bords  for  a  printing-press.'' 

Some  plates  were  sent  by  Winter  §•  Rich,  but  they 
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were  not  planed  plates,  and  were  totaUj  unfit  for  the  pur*  1850. 

poBC  to  which  they  were  to  have  been  applied.  The  de-   

fendant  refused  to  receive  the  plates,  and  agdn  told  the  P*™fAN 
plaintiff  that  he  would  indemnify  him,  and  promised  to  Kbblb, 
write  to  Winter  §•  Richy  which,  however,  he  omitted  to 
do  until  August. 

Planed  plates  are  an  article  well  known  in  the 
trade,  and  bear  much  higher  prices  than  those  men- 
tioned in  Winter  §•  RicKs  letter. 

On  the  10th  Juney  plaintiff  wrote  to  Winter  §•  Rich : 
—  What  you  cent  me  of  no  yotise  to  me,  %  stated  in 
my  letters  the  sizes  and  i  wanted  them  plained  on  each 
side  and  what  purpose  they  was  for.** 

The  plaintiff  returned  the  plates  to  Winter  &  Richy 
who,  without  further  order,  sent  them  back  planed. 
Being  still  unfit  for  the  defendant's  purpose,  he  re- 
fused to  receive  them.  On  the  23rd  of  Augvst  the  de- 
fendant wrote  to  Winter  8f  Richy  complaining  of  the 
inconvenience  he  had  been  put  to,  and  stating  that  he 
had  returned  the  plates  to  the  plaintiff.  On  the  25th  of 
August,  Winter  Sf  Rich  wrote  to  the  plaintiff  that  they 
had  acted  upon  his  instructions,  and  that  they  should  not 
take  back  the  plates.  Further  correspondence  took  place 
between  the  plaintiff  and  Winter  §•  Richy  in  which  the 
latter  stated  that  they  had  lost  the  plaintiff's  letter  of 
the  21st  May. 

In  Aprily  1849,  Winter  §•  Rich  brought  an  action 
against  the  plaintiff  for  2L  ISs.  4J.,  the  original  price 
of  the  plates,  and  42/.  for  cutting  and  planing  them. 
After  plea  pleaded,  the  defendant  conferred  with  the 
plaintiff  and  his  attorney  respecting  the  action;  soon 
after  which  the  plaintiff  compromised  the  action,  by  pay- 
ing Winter  §•  Rich  221  10*.,  and  returning  them  the 
plates. 

On  the  part  of  the  defendant,  it  was  contended, — first, 
that  the  contract  between  him  and  the  plaintiff  was  one  of 
sale,  and  not  of  agency  ;  secondly,  that  assuming  it  to 
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1850.      have  been  a  contract  of  agency,  the  plaintiff  had  not 

  followed  the  authority  given  to  him  by  the  defendant, 

^BTTMAN  which  was,  to  procure  "  pbined  plates,**  an  article  well 
Kkblk.  known  in  the  trade,  and  that,  if  through  his  ignorance 
or  mistake  Winter  Sf  Rich  had  any  right  of  action  agunst 
him,  it  was  not  a  matter  agunst  which  the  defendant 
had  contracted  to  indemnify  him ;  thirdly,  that  Winter 
8f  Rich  could  not,  under  the  circumstances,  have  reco- 
vered against  the  plaintiff,  and  consequently  the  pay- 
ment made  by  him  to  compromise  the  action  at  th^ 
suit  was  a  payment  made  in  his  own  wrong. 

His  Lordship  left  it  to  the  jury  to  say, — first,  whe- 
ther the  transaction  was  one  of  principal  and  agent,  or 
of  buyer  and  seller;  secondly,  whether  the  phuntiff 
made  the  payment  to  settle  the  action  brought  against 
him  by  Winter  8f  Rich,  with  the  authority  of  the  de- 
fendant. 

The  jury  found  that  it  was  a  transaction  of  prindpftl 
and  agent,  and  not  of  vendor  and  purchaser ;  and  that 
the  plaintiff  had  authority  from  the  defendant  to  make 
the  payment  in  question  ;  and  accordingly  they  returned 
a  verdict  for  the  plaintiff  for  the  amount  claimed,  leave 
being  reserved  to  the  defendant  to  move  to  enter  the 
verdict  for  him  if  the  Court  should  be  of  opinion  that, 
upon  the  facts  proved,  the  action  would  not  lie. 

Huffh  Hilli  on  a  former  day  in  this  term,  obtidned  a 
rule  nisi  accordingly. 

Bylesy  Seijt.  (with  whom  was  Bramwell),  now  shewed 
cause.  The  evidence  clearly  establishes  the  agency  of 
the  plaintiff,  and  that  the  payment  made  by  him  to 
settle  the  action  brought  by  Winter  §•  Rich  was  made 
under  the  sanction  and  authority  of  the  defendant. 
Winter  8f  Rich  might,  at  their  election,  have  sued 
either  Pettman  the  agent  or  Keble  the  principal,  as 
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soon  as  they  discoyered  bioL  They  elected  to  sue  the 
agent ;  and  he  haying  by  the  act  of  the  defendant  been 
placed  in  a  situation  to  be  compelled  to  make  the  pay- 
ment he  did,  would,  according  to  the  authority  of  Lewis 
V.  Campbelly  ante.  Vol.  VIII.  p.  541.,  have  been  enti- 
tled to  recover  the  amount  from  the  defendant,  even  if 
there  had  not  been  the  express  promise  to  indemnify. 
[^Mauky  J.  The  plaintiff  paid  the  money  to  settle  an 
action  brought  by  the  vendors  against  him.  Was  he 
liable  ?  And,  if  so,  was  his  liability  incurred  at  the 
request  of  the  defendant  ?  In  Lewis  v.  Campbell^  there 
was  an  express  (?)  request  to  pay  the  money.  Here, 
there  was  no  request  But,  if  Winter  Sf  Rich  could 
sue  the  plaintiff  simply  in  consequence  of  his  having 
procured  the  order  of  the  defendant,  then  he  may 
recover  back  the  money  he  has  paid.]  The  plaintiif 
did  procure  the  order  of  the  defendant.  It  is  t^aid  he 
did  not  follow  the  instructions  he  received.  Assuming 
that  there  was  a  slight  inaccuracy  in  the  order  conveyed 
by  the  plaintiff  to  Winter  Rich^  which  would  have 
justified  the  defendant  in  repudiating  the  contract  if  he 
had  elected  to  do  so  promptly,  he  lost  that  right  by  his 
own  laches.  The  plaintiff  was  clearly  entitled  to  be  in- 
demnified if  he  acted  with  reasonable  diligence ;  which 
upon  the  facts  it  is  submitted  he  did. 


1850. 


Hugh  Hill  and  Barrow,  in  support  of  the  rule.  The 
plaintiff  was  not  under  any  legal  liability  to  make  this 
payment  to  Winter  §•  Rich;  and,  if  he  was,  he  did 
not  incur  that  liability,  or  make  the  payment,  at  the 
request  or  with  the  concurrence  of  the  defendant.  The 
letter  of  the  21st  of  Mar/y  1848,  asking  the  prices  of 
"  planed  plates,"  no  doubt  was  sent  with  the  defendant  s 
concurrence.  The  answer  was  shown  to  him ;  and,  on 
the  faith  of  that  answer,  he  requested  the  plaintiff  to 
order  the  plates.    Accordingly,  the  order  was  given  in 
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1850.      A  letter  of  the  30th,  In  which  the  plaintiff  telk 

  Winter  jr  Rieh  that  the  plates  ^*  want  to  be  plain  <m 

Pbttmak  bo^  aides.*'  Taking  that  with  reference  to  the  letta 
Kbblb.  ^^^^9       order  should  not  have  been  misun- 

derstood. Again,  on  the  4th  of  June,  in  answer  to 
some  inquiry  made  hj  Winter  Rich,  the  plamtiff 
writes^ — These  plates  must  be  phin,  for  they  are  to 
be  put  between  glazed  bords  for  a  printing-press.'* 
What  pretence  is  there  for  saying  that  Winter  Sf  Rich 
had  any  right  to  charge  the  plaintiff  with  anything? 
much  more,  with  any  part  of  the  421  for  the  planing 
which  rendered  the  plates  (by  their  reduction)  uselesB? 
In  Jones  v.  Bright  (a),  where  the  pluntiff  recovered  in 
an  action  on  the  case  in  the  nature  of  deceit  for  a  breach 
of  an  implied  warranty  on  the  sale  of  copper  sheathing. 
Best,  C.  J.,  in  delivering  the  judgment  of  the  Court, 
said,  I  wish  to  put  the  case  on  a  broad  princiide.  If 
a  man  seUs  an  article,  he  thereby  warrants  that  it  is 
merchantable,  —  that  it  is  fit  for  some  purpose.  This 
was  established  in  Lainff  v.  Fidgeon.  (b)  If  he  sells  for 
a  particular  purpose,  he  thereby  warrants  it  fit  for  that 
purpose ;  and  no  case  has  decided  otherwise,  although 
there  are,  doubtless,  some  dicta  to  the  contrary."  And 
that  view  is  confirmed  in  Brawn  v.  Edgington.  (c) 
[iV/awfe,  J.  Assuming  that  Winter  Sf  Rich  had  no  just 
cause  of  action  against  the  plaintiff,  there  being  nothii^ 
in  the  circumstances  inconsistent  with  the  exercise  of 
due  diligence  on  his  part,  was  it  not  the  defendant's 
business  to  defend  him  ?  and  does  he  not,  by  abstaining 
from  interfering,  authorize  the  plaintiff  to  make  the  best 
defence  he  could  ?]  He  did  not  make  the  best  defence. 
[  Talfourd,  J.  He  probably  did  that  which,  under  all 

(a)  5  Bingh.  533,  S  M.        (c)  2  M.  8^  G.  279,  2  Seoti, 
A- P.  1.55. 

(b)  6  Taunt,  108,  4  Campb. 
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the  cbcumstances^  was  the  moet  prudent  thing  that  1850. 

could  be  done.    And  the  jury  have  found  that  the  pay-   

ment  was  made  with  the  defendant's  authority.]  The  ^'^'^^mai 
present  defendant  was  under  no  obligation  to  defend  Keblb. 
an  action  which  the  plaintiff  had  brought  upon  himself 
by  not  accurately  pursuing  his  instructions.  {^Maule^  J. 
The  indemnity  extends  to  actions  wrongly  brought 
against  the  party,  as  well  as  rightly.  The  agent  was 
entitled  to  be  indemnified,  although  Winter  8f  Rich  had 
no  cause  of  action.]  At  all  events,  the  action  for  money 
paid  will  not  lie,  there  being  no  express  request.  The 
plaintiff's  only  remedy,  if  he  has  any  (which  is  denied), 
is,  by  an  action  for  the  breach  of  the  indemnity.  This 
point  was  left  undecided  in  Lewis  v.  Campbell 

Wilde,  C.  J.  This  case  presents  some  difficulties. 
The  plaintiff,  an  illiterate  person,  was  requested  by  the 
defendant  to  order  for  him  an  article  of  which  he  seems 
to  have  had  little  or  no  knowledge.  He  writes  a  letter 
to  Winter  8f  Rich,  iron-merchants,  and  shews  it  to  the 
defendant,  in  which  he  inquires  the  price  of  "  planed 
plates."  When  the  answer  comes,  he  takes  it  to  the 
defendant,  who  says,  "On  the  faith  of  this  letter,  I 
will  get  you  to  order  me  twelve  plates.  Do  you  think 
they  know  what  you  want?"  upon  which  the  plaintiff 
answers,  "Oh,  yes."  But  having  evidently  a  slight  mis- 
giving, he  adds,  "  If  anything  is  wrong,  of  course  you 
will  see  me  all  right;"  to  which  the  defendant  answers, 
"  Yes,  I  will  bear  you  harmless."  The  plaintiff  then 
gives  the  order ;  but,  unfortunately,  in  doing  so,  he  uses 
a  different  expression;  for,  in  one  letter,  he  writes. 

They  want  to  be  plain  on  both  sides,"  and  in  another 
he  says,  "  These  plates  must  be  plain,  for  they  are  to  be 
put  between  glazed  bords  for  a  printing-press."  If 
Winter  Rich  had  been  ordinarily  dealing  in  the  par- 
ticular (highly  manufactured)  articles,  they  probably 
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  as  it  did  from  a  common  boat-smith,  they  did  not  ex- 

Pettman  anything  very  special  was  required.   I  do  not 

Kbble.  dispute  the  principle  laid  down  in  Jones  v.  Bright  and 
that  dass  of  cases.  But  here,  the  only  n^ligence 
imputable  to  the  plaintiff,  is,  the  inaccuracy  of  spelling 
in  his  letters  of  the  20th  of  May  and  4th  of  June.  In 
other  respects,  he  has  acted  strictly  in  accordance  with  the 
orders  of  the  defendant  The  plates  are  delivered  in  an 
improper  state.  The  plaintiff  is  requested  to  return 
them ;  and  the  defendant  undertakes  to  write  to  Whiter 
tf  Rich,  He,  however,  waits  from  Junje  till  August 
In  the  mean  time,  Winter  tf  Rich  get  the  plates  planed, 
thereby  incurring  additional  expense.  I  do  not  see 
that  the  plaintiff  has  been  guilty  of  such  Diligence  as 
to  forfeit  his  claiuL  The  main  ground  of  defence  here 
is,  that  Winter  tf  Rich  so  conducted  themselves  that 
they  could  have  no  claim  against  the  plaintiff,  and  con- 
sequently that  the  payment  made  by  him  to  them  to 
settle  their  action  was  a  payment  in  his  own  wrong. 
My  impression  is,  that,  if  he  had  defended  that  action, 
he  would  have  failed.  But,  however  that  may  be,  it  is 
enough  to  say  that  he  has  acted  throughout  with 
reasonable  caution.  He  bargains  for  indemnity;  but 
the  defendant,  when  the  difficulty  arises,  declines  to 
give  any  direction,  but  merely  repudiates  the  plates. 
The  plaintiff  takes  competent  advice,  and  settles  the 
action.  I  think  under  the  circumstances  the  plaintiff 
exercised  his  best  judgment,  and  acted  with  reasonable 
caution,  and  therefore  that  there  is  no  ground  for  dis- 
turbing the  verdict. 

Maule,  J.  I  also  think  this  rule  should  be  dis- 
charged. I  think  there  was  evidence  on  which  the  jury 
might  properly  find  for  the  plaintiff  on  the  count  for 
money  paid  to  the  defendant's  use  at  his  request.  It 
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appears  that  the  plaintiff  was  employed  by  the  defend-  1850. 

ant  to  order  certain  plates  from  Winter  §•  RicL  The   

plates  were  ordered,  and  were  sent  to  the  defendant,  Pbttmai 
but,  being  found  unsuitable,  were  returned  to  Winter  8f  KkiIlb, 
Ricky  with  an  intimation  from  the  plaintiff  that  they 
had  not  sent  "planed"  plates,  as  ordered.  Winter  Sf 
Rick  (without  any  ground,  I  think,)  took  that  letter  as 
an  order  to  do  certain  work  on  the  plates,  and  accord- 
ingly caused  them  to  be  "  planed,"  and  returned  them 
to  the  plaintiff,  with  a  charge  of  42/.  for  the  operation 
which  rendered  them  useless  for  the  purpose  for  which 
the  defendant  required  them,  and  afterwards  sued  the 
plaintiff  for  the  amount.  I  think  the  plaintiff  was  en- 
titled to  be  borne  harmless  against  anything  which  he 
might  properly  pay  in  consequence  of  his  situation  of 
agent,  without  any  default  on  his  part.  I  cannot,  I 
must  confess,  see  that  the  plaintiff  has  been  guilty  of 
any  default  There  was  nothing  in  his  letter  to  justify 
Winter  §•  Rick  in  tending  the  article  they  did.  The 
defendant,  knowing  all  the  circumstances,  twice  promises 
to  bear  the  plaintiff  harmless.  An  action  having  been 
brought  by  Winter  8f  Rick,  the  defendant  is  informed  of 
it,  but  does  not  choose  to  interfere;  and  in  consequence, 
the  plaintiff,  in  the  bond  fide  exercise  of  his  best  dis- 
cretion, and  acting  upon  the  best  advice  he  could  get, 
settles  the  matter  by  paying  Winter  §•  Rick  22/.  lO^., 
and  returning  them  the  worthless  goods ;  and  he  now 
brings  his  action  to  recover  back  that  sum  as  money 
paid  to  the  defendant's  use.  It  appears  to  me  that  the 
liability  the  defendant  was  under  to  indemnify  the 
plaintiff,  extends  to  protecting  him  against  the  expenses 
and  the  trouble  and  annoyance  of  an  action  arising  out 
of  his  agency  in  the  matter,  though  that  action  was  one 
to  which  he  had  a  good  defence.  I  think  the  defendant 
(Kcble)  ought  to  have  taken  upon  himself  the  defence 
of  that  action;  and  that  his  failure  to  do  so  invested  the 
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1850.      plaintiff  with  an  implied  authority  to  act  to  the  best  of 

  his  judgment,  and,  if  necessary,  to  pay  the  money  he 

Pbttman  pj^y^  There  was,  I  think,  abundant  evidence  whence 
Keble.  the  jury  might  infer  that  the  plaintiff  in  the  course  he 
adopted  with  reference  to  Winter  8f  RieKs  action,  acted 
under  authority  from  the  defendant  to  do  the  best  he 
could,  and  that  the  case  falls  within  the  principle  of 
Lewis  V.  Campbell  Such  authority  is  to  be  implied  as 
much  where  a  payment  is  made  under  a  moral  necessity 
in  consequence  of  its  being  a  prudent  thing  to  do,  as 
where  the  payment  is  made  under  l^al  compultton*  If 
so,  the  case  falls  cleariy  within  the  reason  of  Lewi$ 
Campbelly  and  the  verdict  may  be  sustained. 

Cresswell,  J.  I  think  it  very  likely  that  justice 
will  be  best  answered  by  dischar^ng  this  rule ;  and  I 
am  not  sorry  that  my  Lord  and  my  Brother  Mamk 
have  arrived  at  that  conclusion,  though,  as  at  present 
advised,  I  am  unable  to  do  so,  inasmuch  as  I  cannot 
assent  to  the  soundness  of  the  prmciple  on  which  their 
decision  proceeds.  No  doubt,  the  plaintiff,  in  the  first 
instance,  conducted  himself  faithfully  in  giving  the 
order  for  the  goods ;  and  I  think  Winter  Sc  Rich  had 
sufficient  information  as  to  the  description  of  plates 
that  were  wanted.  The  first  letter  well  described 
them ;  and  the  second  was  not  a  perfect  order  without 
referring  to  the  first.  It  seems  to  me,  therefore,  that 
Winter  8f  Rich  had .  no  cause  of  action  against  the 
plaintiff,  and  that,  if  defence  had  been  made,  tb^ 
action  must  have  failed.  But,  though  the  defendant's 
undertaking  to  indemnify  the  plaintiff  might  have  ex- 
tended to  the  indemnifying  him  against  the  consequences 
of  a  defence  to  an  action  brought  against  him  for  any- 
thing done  by  him  as  agent,  which  failed,  it  seems  to 
me,  that,  there  being  no  right  of  action,  we  are  not  at 
liberty  in  a  court  of  law  to  assume  that  the  verdict  in 
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liiat  action  would  have  been  against  the  now  plaintiff.  1850. 
Nor  do  I  think  the  defendant^  by  his  promise  to 
indemnify^  made  the  plaintiff  his  agent  to  compromise 
an  action  in  wluch  there  was  a  reasonable  probability  Kbble. 
that  the  defence  would  have  been  successful. 


Talfoubd,  J.  I  agree  with  my  Lord  and  my  Brother 
Matde  that  this  rule  should  be  discharged*  I  do  not 
think  it  necessary  to  say  whether  or  not  Winter  8f  Rich 
under  the  drcumstances  had  a  good  ground  of  action 
agunet  the  now  plaintiff.  I  think  there  was  evidence 
tbat  the  compromise  was  made  with  the  authority  of 
the  defendant,  express  or  implied.  Looking  at  the 
whole  transaction  from  beginning  to  end,  I  think  the 
jury  were  well  warranted  in  coming  to  the  conclusion 
they  did«  And  I  think  it  cannot  be  doubted,  that, 
under  all  the  circumstances,  it  was  a  very  wise  and 
discreet  compromise.  It  is  by  no  means  certain  that 
the  defence  would  have  been  successful.  I  therefore 
think  there  is  no  ground  for  disturbing  the  verdict. 

Bule  discharged. 


WiCKENS,  Demandant ;  Windus,  Tenant ;  Sir 

John  Shelley  and  Wife,  Vouchees.  ,  ,^ 

'  ^May  28. 

JgROWN  moved  to  amend  a  recovery  by  substituting  In  the  ex- 

in  the  exemplification  the  name  of  the  demandant  e«plifie«tion 

^  of  a  recovery, 

for  that  of  the  tenant,  and  mce  versa.    In  the  exem-      name  of 

plification,  which  was  produced  in  court,  and  which  was      tenant  was 
dated  Hilary  Term,  7.  G.  4.,  the  parties  were  described  jhrj^ce  of 
as      William  Plummer  Wickens,  demandant,  James  that  of  the 

demandant, 
and  vice 

versa:  — Held^  that  the  defect,  —  which  was  apparent  on  the  production  of  the 
deed  to  lead  the  uses^— was  cured  by  the  8th  section  of  the  3  4f  4  fT.  4.  c.  74. 
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WlCKKSSf 

dem., 

WiNDUB, 

ten. 


Stephen  fFindus,  tenant.  Sir  John  Shelley,  and  Dame 
Frances,  his  wife^  vouchees.*'  The  deed  to  lead  the 
uses,  which  was  also  produced,  showed  that  Windus 
should  have  been  the  demandant,  and  fFickens  the 
tenant.  There  was  also  an  affidavit  expkuning  how  the 
mistake  arose,  and  stating  that  the  title  had  been  ob- 
jected to  on  the  ground  of  the  variance.  {Jervis,  C.  J. 
What  necessity  can  there  be  for  an  amendment  ?  Is  not 
this  precisely  a  case  provided  for  by  the  8th  section 
the  3  &  4  fF.  4.  c  74.,  which  enacts,  ''that,  if  it 
shall  be  apparent  from  the  deed  making  the  tenant  to 
the  writ  of  entry  or  other  writ  for  suffering  a  common 
recovery  ahready  suffered  or  hereafter  to  be  suf&rec^ 
that  there  is  in  the  exemplification,  record,  or  any  of 
the  proceedings  of  such  recovery,  any  error  in  the  name 
of  the  tenant,  demandant,  or  vouchee  in  such  recovery^ 
or  any  misdescription  or  omission  of  lands  intended 
to  have  been  passed  by  such  recovery,  then  and  in 
every  such  case  the  recovery,  without  any  amendment 
of  the  exemplification,  record,  or  proceedings  in  which 
such  error,  misdescription,  or  omission  shall  have  occurred, 
shall  be  as  good  and  valid  as  the  same  would  have  been, 
and  shall  be  held  to  have  passed  all  the  lands  intended 
to  have  been  passed  thereby,  in  the  same  manner  as  it 
would  have  done  if  there  had  been  no  such  error,  mis- 
description, or  omission  ?"]  That  clause  was  intended 
to  meet  a  case  of  misdescription  or  misnomer.  This  is 
not  a  case  of  misnomer.  [Maule,  J.  Is  there  not  an 
error  in  the  name  of  the  tenant  ?]  No.  The  names  of 
both  demandant  and  tenant  are  correctly  stated,  but  erro- 
neously placed.  The  9th  section  saves  the  jurisdiction 
of  the  court  to  amend  in  all  cases  not  provided  for  bj 
the  act.  [Maule,  J.  If  the  court  has  power  to  make 
the  amendment  asked  for,  it  is  in  respect  of  its  being  a 
mistake  in  the  names  of  the  parties,  and  therefore  of 
necessity  the  error  is  remedied  by  the  8th  section.  In 
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Loehington,  conusor;  Shipley  and  Wife,  conu8ee8(a); 
^here  in  the  indentures  of  a  fine  lands  were  described 
erroneously  as  situate  in  a  parish  difierent  from  that 
mentioned  in  the  deed  to  lead  the  uses,  the  court  re- 
fused to  allow  it  to  be  amended, — holding  the  defect 
to  be  cured  by  the  7th  section  of  the  act;  and  in  Evans j 
vouchee  (i),  the  court  refused  to  permit  an  old  recovery 
to  be  amended  by  the  insertion  of  a  parish,  the  words 
of  the  deed  being  large  enough  to  embrace  it,  and  the 
omission  being  consequently  cured  by  the  8th  section. 
And  Tindal,  C.  J.,  in  a  subsequent  case,  — In  re  JlnS" 
dtjCs  Recovery (c),  says,  that,  "Where  the  error  can  be 
rectified  by  a  comparison  of  the  papers  in  the  cause,  the 
court  will  not  amend ;  but,  where  the  difficulty  arises 
out  of  a  latent  fact,  I  think  it  falls  within  the  9th  sec- 
tion of  the  act,  and  that  the  amendment  may  be  made."] 
In  Totton,  dem.,  Vincenty  def.  (rf),  the  court  permitted 
a  fine  to  be  amended  by  introducing  the  name  of  an 
adjacent  parish,  the  deed  to  lead  the  uses  containing  the 
words,  *^  or  any  other  adjoining  parish,"  the  land  ap- 
pearing to  have  been  intended  to  pass,  and  possession 
having  gone  accordingly.  [^Maule  J.  Even  in  that 
case,  the  court  seem  to  have  thought  the  amendment 
unnecessary.  Where  upon  production  of  the  deed  to 
lead  the  uses  the  error  or  misdescription  is  apparent,  an 
amendment  is  unnecessary :  the  statute  provides  for  it. 
But,  where  the  production  of  the  deed  will  not  cure 
the  defect,  the  amendment  may  still  be  made  under 
8.  9.] 


1850. 

WiCKENS, 

dem,, 

WlNDUS^ 

ten. 


Jervis,  C.  J.  I  think  this  is  the  case  of  an  error  in 
the  names  of  the  parties.    The  deed  sufficiently  shows 


(a)  1  SiX)tty  263,  1  N.  C, 
355. 

(&)  2  Scott,  AT.  R.  83. 


(c)  4  N.  C.  253,  5  Scott, 
638. 

(d)  7  Scott,  835,  5  N.  C. 
626 
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how  it  was  intended  that  die  purtieBBhoald  be  deaeribed. 
The  defect,  therefore,  is  remedied  by  the  8th  section  of 
the  statute,  and  no  amendment  b  necessary. 

The  rest  of  die  court  concurring. 


Bole  refused. 


April  18. 


Doe  d.  Baker  v.  Coombes. 


'J^HIS  was  an  action  of  ejectment  brought  by  the 
defendant,  the  lord  of  the  manor  of  JPitfold,  in  the 
county  of  Surrey,  to  recover  the  possession  of  an  acre 
of  land,  part  of  the  waste  of  the  manor,  with  a  hut 
erected  thereon,  which  had  been  many  years  oocuined  by 
the  defendant. 

The  cause  was  tried  before  JVilde,  C.  J.,  at  the  kst 
Spring  Assizes  for  Surrey.  The  evidence  was  as  fol- 
lows:— 

The  land  in  question,  which  was  situate  on  a  spot  called 
Melcomb*  Bottom,  forming  part  of  the  waste  of  the  manor 
of  Pit/old,  in  the  county  of  Surrey,  was  inclosed,  and  tbe 
hut  erected  by  the  defendant,  without  the  permisnon  of 
the  lord  of  the  manor,  considerably  more  than  twenty 
years  before  the  commencement  of  the  action.  In  the 
year  1835,  this  incroachment  having  been  presented  at 
the  lord's  court,  Mr.  JPritchard,  the  then  lord  of  the 
manor,  accompanied  by  one  Woods,  the  steward,  went 
to  the  premises,  and,  finding  the  defendant's  wife  and 
family  being 

there,  and,  stating  that  he  took  possession,  directed  that  a  stone  should  be  Ukeo 
out  of  the  wall  of  the  hut,  and  that  a  portion  of  the  fence  should  be  remoTed. 
All  this  was  done  in  the  absence  of  A,  The  lord  and  hie  steward  then  retired, 
and  nothing  more  was  done :  — 

Held,  that  the  acts  so  done  by  the  lord  did  not  amount  to  a  dispossession  of 
A.i  and  a  resumption  of  possession  by  the  lord,  so  as  to  entitle  the  latter  to 
maintain  ejectment  within  twenty  years  from  that  time. 


A.,  more 
twenty  years 
ago,  without 
the  permis> 
sion  of  the 
lord,  inclosed 
a  small  por- 
tion of  ihe 
waste  of  a 
manor,  on 
which  he 
built  himself 
a  hut.  In 
1835,  the  in- 
croachment 
having  been 
presented  at 
the  lord's 
court,  the 
then  lord  of 
the  manor, 
accompanied 
by  his  stew- 
ard, went 
to  die  pre- 
mises, A.'b 
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fiimily  there^  he  entered,  and  stated  that  he  took  pos-  1850. 
session,  and  direct^  that  a  stone  should  be  taken  out  of 
the  wall  of  the  hut,  and  that  a  portion  of  the  fence  should 
be  removed.  All  this  was  done  without  any  objection 
being  made  on  the  part  of  Coombes,  who  was  not  then  on 
the  spot.   JPritchard  and  the  steward  then  retired. 

His  Lordship  being  of  opinion  that  this  was  not  such 
a  taking  of  possession  by  Pritchard  as  to  entitle  the 
lessor  of  the  plaintiff,  who  claimed  under  him,  to  main- 
tain ejectment,  directed  the  jury  to  find  for  the  de- 
fendant, which  they  accordingly  did. 

Montagu  Chambers,  for  the  lessor  of  the  plaintiff, 
now  moved  for  a  new  trial,  on  the  ground  of  misdirection. 
The  question  is,  whether  that  which  was  done  by 
Pritchard  in  the  year  1835  did  not  amount  to  such  a 
taking  possession  of  the  land  and  hut  by  him  as  lord 
of  the  manor,  as  to  determine  the  previous  tenancy  at 
will  as  between  him  and  Coombes.  l^fViUtamSy  J. 
What  evidence  was  there  of  a  tenancy  at  will?]  A 
tenancy  at  will  is  to  be  inferred  where  a  man  continues 
in  possession  of  land  ¥dth  the  acquiescence  of  the 
lord,  and  without  evidence  of  any  other  relation  be- 
tween them ;  and  such  tenancy  will  be  assumed  to  con- 
tinue until  the  contrary  appears.  If  that  be  so,  the 
possession  of  the  defendant  here  dates  only  from  the  year 
1836.  Since  the  3  §•  4  fV.  4.  c.  27.  10  (a),  it  is  true, 
a  mere  entry  is  not  enough  to  determine  the  tenant's 
possession.  But  here  something  more  was  done.  The 
lord  entered,  and  took  possession  as  of  his  own  pro- 
perty, without  any  dissent  on  the  part  of  the  tenant. 
He  thereby  acquired  such  a  possession  as  would  have 


(a)  No  person  shall  be  meaning  of  this  act,  merely  by 
deemed  to  have  been  in  pos-  reason  of  having  made  an 
session  of  any  laud  within  the     entry  thereon." 
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  he  turn  the  defendant  and  his  family  out  ?]    No ;  but 

he  exercised  acts  of  ownership.    The  distinction  is 
Bakbb      taken  in  Co.  Litt.  55.  b.: — ^  There  is  an  express 
^  ouster  and  an  implied  ouster;  an  express^  as,  when 

the  lessor  cometh  upon  the  land,  and  expressly  fore- 
wameth  the  lessee  to  occupy  the  ground  no  longer;  an 
implied,  as,  if  the  lessor,  without  the  consent  of  the 
lessee,  enter  into  the  land,  and  cut  down  a  tree,  this  is 
a  determination  of  the  will,  for  that  it  should  otherwise 
be  a  wrong  in  him,  unless  the  trees  were  excepted,  and 
then  it  is  no  determination  of  the  will,  for  then  the  act 
is  lawful,  albeit  the  will  doth  continue.  If  a  man 
leaseth  a  manor  at  will,  whereunto  a  common  is  ap- 
pendant,—  if  the  lessor  put  in  his  beasts  to  use  the 
common, — this  is  a  determination  of  the  wiU.  The 
lessor  may,  by  actual  entry  into  tiie  ground,  detennine 
his  will  in  the  absence  of  the  lessee;  but  by  words 
spoken  from  the  ground  the  will  is  not  determined  until 
the  lessee  hath  notice.  No  more  than  the  discharge  of 
a  factor,  attorney,  or  such  like,  in  their  absence,  is 
sufficient  in  law  until  they  have  notice  thereof."  As- 
suming this  to  have  been  a  tenancy  at  sufferance,  the 
acts  done  by  Pritchard  in  1835  would  be  a  determina- 
tion of  that  tenancy ;  and  a  new  tenancy  commenced 
at  that  period.  [^Talfourdy  J.  You  would  assimilate 
this  to  the  case  of  Doe  d.  Bennet  v.  Turner,  (a)  W%ir 

(a)  ^M.6^W.  226.  There,  tenant  at  sufferance,  until,  by 
in  1817>  let  B,  into  pos-  agreement,  express  or  implied, 
session  of  lands  as  tenant  at  a  new  tenancy  was  created  be- 
will ;  and,  in  1827^  A,  entered  tween  the  parties ;  and,  there- 
upon the  lands  without  fore,  that,  unless  the  fact  of 
consent^  and  cut  and  carried  such  new  tenancy  were  found 
away  stone  therefrom:  and  it  hy  the  jury^  an  ejectment 
was  held^  that  *  this  entry  brought  by  ^.  in  1839  was  too 
amounted  to  a  determination  late,  inasmuch  as,  by  the  sti- 
of  the  tenancy  at  will,  and  tute  3  4*  4  IT.  4.  c.  2?.  7-, 
that  B.   thenceforth  became  his  right  of  action  jSrW  accrued 
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Hams,  J'.  You  must  make  out  an  original  tenancy  at  1850. 

will,  and  a  new  tenancy  at  will ;  and  there  is  no  pretence   

for  either.]    That  which  was  done  by  Pritchard  in 

1835  was  done  for  the  express  purpose  of  preventing  Bakbb 

any  title  growing  against  him.  «- 

COOMBES. 

Wilde,  C.  J.  I  think  this  case  admits  of  no 
doubt.  The  question  turns  upon  that  which  took  place 
in  the  year  1835.  Up  to  that  time  there  clearly  was 
no  tenancy  at  will.  It  appeared,  that,  at  the  time  the 
inclosure  was  originally  made,  Coambes  applied  to  the 
lord  for  leave  to  make  it,  and  that  it  was  refused,  and 
the  inclosure  was  made  and  the  hut  afterwards  built 
without  leave.  His  possession  therefore  was  adverse ; 
and,  unless  the  acts  done  in  1835  deprive  the  defendant 
of  the  benefit  of  the  statute  of  limitations,  this  ejectment 
cannot  be  maintained.  What,  then,  was  done  upon 
that  occasion?  Pritchard  went  with  his  steward  to 
the  cottage,  the  defendant  not  being  there,  and,  remov- 
ing a  stone  from  the  wall,  and  displacing  a  portion  of 
the  fence,  stated  that  he  took  possession.  The  defend- 
ant's wife  and  family  were  not  removed  from  the  pre- 
mises, or  desired  to  remove.  Unfortunately  for  the 
lord,  he  did  not  do  enough  to  secure  his  rights.  The 
defendant  is  not  to  be  prejudiced  by  what  was  thus  done 
in  his  absence.  I  left  it  to  the  jury  to  say  whether  the 
lord  had  done  enough  to  acquire  possession.  They 
found  that  he  had  not ;  and  in  truth  there  was  nothing 
to  leave  to  them.  The  acts  done  by  Pritchard  clearly 
amounted  to  no  more  than  an  entry,  which  since  the 
late  statute  is  not  enough  to  bar  the  tenant's  right  un- 
less accompanied  by  circumstances  which  would  restore 
the  possession  of  the  land  to  the  lord.    The  tenant  was 


at  the  expiration  of  one  year  original  tenancy  at  will^  t.  e., 
after  the  comnnencement  of  the    in  the  year  1818. 
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1850.                                                              £   t.  i. 

  1849.  April  7.  Oats   -  -  -480 

K""™"                        Tares       -          -           1  10  0 

V. 

WiLLEY.             May    .  Oats   -           -           -17  0 

July  12.  Journey    -           -           2    2  0 

Expenses         -           -     0  10  6 

Very  many  attendances   -     6  16  0 

£27  16  0 

Received  from  William  Pinnock       -     8    5  3 

£19  10  9 

Commission      -           •     0   8  0 

Receipt  stamp        -           0   0  3 

£19  19  0 


The  affidavit  of  the  defendant  and  his  attorney,  upon 
which  the  rule  was  moved,  stated,  that  both  plaints 
came  on  to  be  heard  before  the  judge  of  the  county- 
court  on  the  20th  of  March,  1850,  plaint  C.  143.  being 
first  called  on ;  that  the  defendant's  attorney  objected 
that  the  judge  had  no  jurisdiction,  because  (as  disclosed 
by  the  particulars)  the  demand  exceeded  20/.,  though 
reduced  below  that  sum  by  a  credit  for  8/.  5s.  Sd.  given 
without  the  defendant's  consent ;  and  that  the  judge 
overruled  the  objection,  heard  the  case,  and  gave  judg- 
ment for  the  plaintiff  for  17/.  9^.,  and  costs  5L  Is,; 
that  plaint  C.  142.  was  then  called  on,  when  the  defen- 
dant's attorney  objected  that  the  judge  had  no  juris- 
diction, because  the  subject-matter  of  that  and  the  pre- 
ceding plaint  together  constituted  but  one  cause  of  action, 
exceeding  20/.,  and  that  it  was  not  competent  to  the 
plaintiff  to  split  them ;  and  that  this  objection  also  was 
overruled  by  the  judge,  who,  after  hearing  the  case,  gave 
judgment  for  the  plaintiff  for  17/.,  costs  4/.  8s.  6d. 
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Hawkins  now  shewed  cause.  Execution  having  been 
executed  in  this  case,  the  ^plication  for  a  prohibition 
is  too  late ;  there  remains  nothing  iipon  which  it  could 
operate :  Hall  v.  Norwood  (a)  ;  Re  Poe  (i) ;  Robinson 
V.  Lenoffhan*  (c)  [  Williams y  J.  In  the  Articuli  Cleri, 
2.  Inst.  602.^  in  the  answer  to  Art.  3.,  it  is  said  that 
"  the  king's  courts  that  may  award  prohibitions,  being 
informed,  either  by  the  parties  themselves,  or  by  any 
stranger,  that  any  court,  temporal  or  ecclesiastical,  doth 
hold  plea  of  that  whereof  they  have  not  jurisdiction, 
may  lawfully  prohibit  the  same,  as  well  after  judgment 
and  execution  as  before."  Wilder  C.  J.,  referred  to 
Com.  Dig.  Prohibition  (D.),  and  to  Roberts  v.  Humby 

Then,  as  to  the  merits,  there  was  no  splitting  of  a 
cause  of  action  here,  within  the  case  of  Grimbly  v* 
Aykroyd,{e)  When  the  first  plaint  was  heard,  it  did 
not  appear  that  the  plaintiff  had  any  further  claim 
against  the  defendant  In  Neale  v.  Ellis  (/),  the 
Brighton  Court  of  Requests  Act  (3  Vict.  c.  x.  s.  24.) 
provided  that  it  should  not  be  lawful  for  any  plaintiff 
to  divide  any  cause  of  action  into  two  or  more  suits 
for  the  purpose  of  bringing  the  same  within  the  juris- 
diction of  the  court,  but  that  any  plaintiff  having  a 
cause  of  action  above  the  value  of  15/.,  might  sue  for 
15/.,  and  abandon  the  excess :  and  it  was  held,  that  a 
plaintiff  having  demands  for  the  price  of  a  horse,  for 
goods  sold  and  delivered,  and  for  rent,  against  the  de- 
fendant, was  entitled,  after  having  sued  for  and  recovered 
15/.  in  respect  of  the  horse  by  plaint  in  the  county 
court,  to  maintain  his  action  in  the  superior  court  for 
the  residue  of  his  claim ;  for  that  the  three  causes  of 
action  were  distinct,  and  there  had  been  no  division  of 


1850. 

KiMPTON 
V, 

WiLLEY. 


(a)  1  Sid,  166. 

(6)  5  B.  &;  Ad.  681. 

(c)  2  Exch.  333. 

VOL.  IX.  C.  B. 


(</)  3  M.S^W.  120. 
\e)  1  Exch.  479. 
(/)  \  D.S^  L.  163. 
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1850.      them  for  the  purpose  of  bringing  them  within  the  juris- 

  diction  of  the  inferior  court,  or  any  abandonment  of  the 

KisiPTciN  excess  over  the  15/.  recovered  in  that  court.  Here,  the 
WiLLEY.  items  in  the  two  plaints  are  in  no  waj  connected  with 
each  other.  In  The  King  v.  The  Sheriff  of  Hereford- 
shire (a),  A.  became  indebted  to  B.  in  a  sum  not  exceed- 
ing 40^.  for  the  carriage  of  a  parcel  of  goods,  and  a  month 
afterwards  incurred  another  debt  to  B.  not  exceeding 
405.  for  the  carriage  of  a  second  parceL  For  these  re- 
spective debts,  A.  brought  two  actions  in  the  county 
court ;  and  it  was  held  that  the  causes  of  action  were 
distinct,  and  that  A.  was  entitled  to  sue  separately 
for  each  demand ;  and  an  application  for  a  prohibition 
was  refused,  Lord  Tcnterden  saying, — **  I  am  of  opinion 
that  this  case  does  not  come  within  the  rule  of  law 
which  prohibits  the  splitting  of  a  cause  of  action  into 
several  portions  for  the  purpose  of  conmiencing  suits 
for  each  in  an  inferior  court ;  to  be  so,  the  cause  of 
action  must  be  one  and  entire.  But,  in  this  case,  the 
two  items  of  IZ.  4*.  each  are  perfectly  distinct  debts, 
the  one  having  no  connection  with  the  other.  When 
the  defendant  incurred  the  debt  stated  in  the  first  item, 
the  plaintiff  might  have  sued  him  for  it  in  the  county 
court;  and  his  having  incurred  another  and  distinct 
debt  with  the  plaintiff  afterwards,  should  not,  I  think, 
have  the  effect  of  depriving  the  plaintiff  of  his  remedy 
in  the  county  court  for  the  first  debt.  And  if  he  may 
still  have  that  remedy  for  the  first  debt,  be  has  it  of 
course  for  the  second  also."  [Williamsy  J.  As  applied 
to  this  act,  that  is  hardly  reconcileable  with  Grimbly  t. 
AykroydJ]  It  may  be,  that,  where  the  items  are  con- 
tinuous and  of  the  same  description,  the  demand  cannot 
be  split :  but  this  is  not  a  case  of  that  sort ;  the  de- 
mands here  are  separate  and  distinct.    In  fflckham  y. 

(a)  I  B.     Ad.  672. 
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Lee  (d)y  it  was  held  that  it  is  not  a  dividing  of  the  cause 
of  action^  within  the  9  &  10  Vict.  c.  95.  s.  63.,  to  levy 
one  plaint  for  rent  of  premises,  and  another  (under  the 
4  G*  2.  c.  28.  s.  1)  to  recover  double  value  for  holding 
the  same  premises  after  the  expiration  of  a  notice  to 
quit  [^Mauley  J.  In  Jagoe's  County  Court  Practice, 
52, 1  find  an  Irish  case  upon  this  subject,  which  is  thus 
stated, — "  Splitting  demands,  prohibited  by  the  Irish 
statutes  (i)  in  nearly  the  same  words  as  in  this  section, 
has  been  a  subject  of  judicial  consideration  in  a  case  on 
appeal  before  Bushe,  C.  J.,  at  the  Dundalk  Summer 
Assizes,  1833  The  plaintiff  below  brought  a  civil  bill 
for  use  and  occupation,  to  recover  one  gale  of  rent. 
There  were  two  gales  due  at  the  time,  which  together 
amounted  to  a  sum  exceeding  the  jurisdiction,  but  se- 
parately were  within  it.  The  plaintiff  below  obtained 
a  decree,  against  which  the  defendant  appealed.  For 
the  appellant  it  was  contended  that  the  case  came 
within  the  prohibitory  words  of  the  statute,  as  the 
two  gales  might  clearly  have  been  included  in  one 
declaration,  and  that  it  was  vexatious  to  divide  the 
claim.  For  the  respondent  it  was  argued,  that  the  true 
test  was,  not  whether  the  claim  might  be  joined  in  the 
same  declaration ;  and  that  a  debt  might  by  mutual  ar- 
rangement be  divided  into  several  aliquot  parts,  and  a 
promissory  note  taken  for  each  part,  which  was  fre- 
quently done  for  the  purpose  of  making  the  summary 
remedy  by  civil  bill  attach,  to  recover  each  separately, 
which  could  not  be  the  case  while  the  demand  was  en- 
tire and  undivided.  Bushe,  C.  J.,  referred  to  the  case 
of  Cairns  v.  Whelan  (c)j  as  bearing  upon  the  question, 
and  was  at  first  inclined  to  consider  the  decree  erro- 
neous: but  Mr.  Hannatiy  Amicus  Curies,  having  referred 
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him  to  the  case  of  The  King  v.  The  Sheriff  of  Hereford- 
shire {a)y  the  chief  justice  on  the  next  day  stated  that 
that  case  was  so  much  in  point  as  to  put  an  end  to  any 
further  difficulty,  and  affirmed  the  decree."]  The  mere 
statement  of  the  defendant  that  the  subject-matters  of 
the  two  plaints  form  but  one  cause  of  action^  is  not 
enough  to  oust  the  jurisdiction  of  the  county  court 
There  must  be  some  evidence  to  which  the  judge  may 
apply  his  discretion.  Vines  v.  Arnold  (i),  Woodhams 
V.  Newman  (c),  and  Beswick  v.  Capper  (rf),  were  also 
cited. 

Lushy  in  support  of  his  rule.  The  particulars  of  de- 
mand shew  that  the  plaintiff's  claim  in  respect  of  plabt 
C.  143.^  was  for  27/.  16«.,  and  that  there  was  a  set-off 
reducing  it  to  19£  19«.  [itfawfe,  J.  Consistently  with 
what  appears  on  the  affidavit^  the  19/.  19«.  might  have 
been  ascertained  as  a  liquidated  balance.]  The  matter 
being  primd  facie  beyond  the  jurisdiction  of  the  county 
courts  it  is  for  the  plaintiff  to  shew  facts  to  bring  the  case 
within  it.  In  Cole  v.  Knight  (e),  where  the  pluntiff, 
having  an  original  claim  agdnst  the  defendant  for  more 
than  20/.,  gave  credit  for  certain  sums  as  payments  on 
account,  some  of  which  were  in  fact  moneys  lent  to  him 
by  the  defendant,  others,  moneys  received  by  him  to  the 
defendant's  use,  and  others,  moneys  the  produce  of  goods 
of  the  defendant  which  the  plaintiff  had  sold,  and  the 
proceeds  of  which  he  had  appropriated  ;  and  the  plain- 
tiff by  this,  and  by  abandoning  the  remainder,  reduced 
his  claim  below  20/.,  and  brought  a  plaint  in  the  county 
court, —  this  court  awarded  a  prohibition.  Although 
the  judge  must  exercise  his  discretion  at  the  time  as  to 
whether  or  not  the  case  is  within  his  jurisdiction,  his 


(a)  1  B.  Sf  Ad.  672. 

(6)  ^n/t^  Vol.  VIII.  p.  632. 

(c)  Ant^,  Vol.  VII.  654. 


{d)  Ante,  Vol.  VII.  p.  669. 
(e)  New  County  Court  Cattty 
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decision  is  not  conclusive^  but  may  be  reviewed  on  a 
motion  for  a  prohibition:  Thompson  v.  Ingham,  (a) 
The  subject-matter  of  the  two  plaints  here  constituted 
one  "cause  of  action,"  as  that  is  explained  in  the  judg- 
ment of  the  Court  of  Exchequer  in  Grimbly  v.  Aykroyd. 
If  the  whole  formed  one  cause  af  action  in  that  sense, 
the  jurisdiction  clearly  is  exceeded.  The  case  of  The 
King  v.  TJie  Sheriff  of  Herefordshire  is  distinctly  over- 
ruled by  Grimbly  v.  Ayhroyd^  and  by  the  test  suggested 
by  ErUy  J.,  in  Wickham  v.  Lee,  It  is  clear  that  all 
these  demands  might  have  been  included  in  one  count. 

Wilde,  C.  J.  This  case  has  undergone  some  con- 
siderable discussion,  the  court  being  anxious  not  to  run 
counter  to  any  of  the  authorities.  In  the  result,  how- 
ever, it  does  not  occur  to  me  that  it  presents  any  very 
serious  difficulty.  This  is  an  application  for  a  prohibi- 
tion, on  the  ground  that  the  county  court  has  exceeded 
its  jurisdiction.  Let  us  ^ec  how  the  matter  is  presented 
before  us.  The  affidavits  upon  which  the  rule  was 
moved,  state  that  two  plaints  were  entered  in  the 
county  court  against  the  defendant,  at  the  suit  of  the 
plaintiflf, — the  one  for  19/.  0*.  8c?.  for  money  lent  and 
interest, — the  other  for  19/.  19^.,  being  the  balance  of 
an  account  for  work  and  labour  and  goods  sold,  amount- 
ing originally  to  27/.  16«. ;  and  that  these  two  sums 
added  together  exceed  the  amount  for  which  the  county 
court  has  jurisdiction.  The  affidavits  then  go  on  to 
allege,  that  both  plaints  were  heard  on  the  same  day ; 
that,  when  the  first  was  called  on,  the  defendant's 
attorney  objected  to  the  hearing  thereof,  on  the  ground 
that  the  judge  had  no  jurisdiction,  inasmuch  as  the  par- 
ticulars of  demand  disclosed  a  cause  of  action  exceeding 
20/.,  which  could  not  be  reduced  by  the  set-off  (also 
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1850.  disclosed  hj  the  particulars),  so  as  to  bring  it  within  the 
jurisdiction,  in  the  absence  of  an  adjustment  or  ascer- 
^  tainment  of  the  baknce  by  the  assent  of  both  parties; 
M'lLLEY.  and  that  the  judge  over-ruled  the  objection,  heard  the 
case,  and  made  an  order  upon  the  defendant  to  pay  ITLdi. 
for  debt,  and  5L  \s.  for  costs.  The  affidavit  further 
states  that  the  other  plaint  was  then  called  on,  when 
the  defendant's  attorney  objected,  that,  as  the  plaintiff's 
claim  in  the  whole  amounted  to  S9L  in  respect  of  one 
entire  cause  of  action,  it  was  not  competent  to  him  to 
split  it  for  the  purpose  of  bringing  two  actions  in  the 
county  court ;  and  that  the  judge  notwithstanding  pro- 
ceeded to  hear  the  plaint,  and  made  an  order  on  the  de- 
fendant to  pay  the  sum  demanded  {19L  Os.  8d.\  and 
costs.  The  defendant  himself,  by  affidavit,  negatives 
that  there  was  any  settlement  of  accounts  between 
himself  and  the  plaintiff,  or  any  agreement  that  the 
set-off  should  be  allowed.  So  far,  therefore,  as  r^rds 
the  first  plaint,  this  is  a  case  in  which  the  county  court 
has  given  judgment  for  the  plaintiff  for  17£  9s.  There 
is  not  a  word  in  the  affidavits  as  to  how  that  amount  ifl 
made  up.  It  is  not  stated  that  it  was  reduced  by  a  set- 
off. Beyond  all  doubt,  it  is  the  duty  of  a  party  who 
comes  to  this  court  to  ask  for  a  prohibition  to  lay  be- 
fore it  proper  grounds  for  inducing  it  to  come  to  the 
conclusion  that  there  has  been  an  excess  of  jurisdictioD 
on  the  part  of  the  inferior  tribunal.  How  does  that 
appear  liere?  The  affidavits  merely  state,  that,  on  the 
plaint  being  called  on,  the  defendant's  attorney  objected 
to  the  hearing,  but  that  the  judge,  notwithstanding  that 
objection,  heard  and  disposed  of  the  plaint.  Was  it  the 
duty  of  the  judge  to  yield  to  an  objection  thus  presented 
to  him  ?  How  could  he  anticipate  what  the  case  would 
be  ?  It  might  have  been  shewn  that  the  sum  sought  to 
be  recovered  was  an  agreed  balance.  The  objection  is 
not,  that,  at  the  conclusion  of  the  case,  an  excess  of 
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jurisdiction  appeared.  The  case,  then,  stands  thus : — 
There  was  a  plaint  in  which  the  plaintiff  claimed 
19/.  195.,  and  a  judgment  given  for  the  plaintiflf  for 
17/.  9^.  and  costs,  without  anything  to  shew  that  the 
judge  in  any  way  exceeded  his  jurisdiction.  The  only 
objection  disclosed  by  the  affidavits  was  one  that  was 
perfectly  unfounded,  and  very  properly  over-ruled  by 
the  judge.  The  present  case  is  wholly  beside  that 
of  Beswick  V.  Capper.  There,  it  appeared  that  the 
plaintiff  was  allowed  in  the  county  court  to  prove  a  de- 
mand of  227/.  2s.  Sd,y  and  to  reduce  the  amount  by  a 
set-off  of  186/.  165.  9rf.,  and  then  to  abandon  so  much 
of  the  balance  as  exceeded  20/.,  and  so  to  take  a  ver- 
dict for  20L  It,  therefore,  appeared  affirmatively  to 
the  court  in  that  case  that  the  judge  of  the  county  court 
had  gone  into  matters  much  beyond  his  jurisdiction. 
Here,  however,  there  is  no  one  fact  to  lead  the  court  to 
the  conclusion  that  there  has  been  any  excess  of  juris- 
diction, and,  consequently,  so  far  as  regards  the  plaint 
which  was  first  heard  in  the  county  court,  no  ground  for 
a  prohibition. 

As  to  the  other  plaint  also,  I  am  of  opinion  that  the 
plaintiff  has  failed  to  make  out  a  case  for  the  interpo- 
sition of  this  court.  That  part  of  the  case  stands  upon 
a  different  footing.  The  plaintiff  claimed  19/.  Os.  Sd. 
for  money  lent.  The  objection  was,  that  that  demand, 
though  presented  as  a  separate  and  distinct  demand, 
was,  in  truth,  only  part  of  a  larger  demand  which  ex- 
ceeded the  amount  to  which  the  jurisdiction  of  the 
county  court  is  limited.  Suppose  the  prohibition  were 
to  go,  what  would  be  its  effect?  What  would  the 
plaintiff  recover  on  that  account,  if  he  sued  in  the 
superior  court?  Why,  19/.  Os,  Sd.  only.  Why  should 
he  not  proceed  for  that  in  the  county  court  ?  The  case 
is  precisely  one  that  is  provided  for  by  the  statute.  If 
a  plaintiff,  suing  in  a  county  court,  proves  a  demand 
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  he  will  be  nonsuited  unless  he  will  consent  to  abandon 

KiMPTON  ^jjg  excess;  and  the  fact  of  his  having  done  so  must  be 
WiLLEY.  recorded  on  the  face  of  the  judgment.  Nothing  of  that 
kind  was  done  here.  At  the  time  this  plaint  was  heard, 
the  demand  thereby  sought  to  be  recovered  was  the 
only  demand  which  the  plaintiff  had  against  the  de- 
fendant ;  for,  he  had  already  recovered  a  judgment  of 
the  same  court  for  the  other  part  of  his  demand,  and 
19/.  05.  8^.  was  all  he  could  be  entitled  then  to  recover 
in  any  court.  But,  independently  of  that,  this  b  a 
demand  for  money  lent.  The  other  was  for  work  and 
labour,  goods  sold  and  delivered,  and  for  commission. 
It  is  insisted  that  the  whole  formed  but  one  entire  debt 
What  evidence  was  there  of  that  ?  It  did  not  s^pear 
that  the  parties  had  ever  treated  it  as  one  entire  de- 
mand ;  and  the  items  do  not  necessarily  shew  that  it 
formed  one  account.  Both  grounds,  for  a  prohibition, 
therefore,  fail,  and  the  rule  must  be  discharged. 

Maule,  J.  I  am  of  the  same  opinion.  The  Lord 
Chief  Justice  has  gone  so  fully  into  the  reasons  on 
which  the  judgment  of  the*  court  is  founded,  that  it  is 
enough  for  me  to  say  that  I  entirely  concur  in  the  view 
he  has  taken.  With  respect  to  the  case  of  Thompson  v. 
Liffham,  the  record  conclusively  shewed  that  the  title  to 
the  land  came  in  issue  in  the  county  court.  Here, 
nothing  appears  to  shew  that  a  question  of  a  larger 
sum  than  20/.  was  in  issue.  If  it  had  appeared  that  a 
larger  sum  than  20/.  was  in  issue,  and  that  the  county 
court  had  decided  on  a  controverted  question  whether 
that  was  so  or  not,  if  he  had  no  jurisdiction  to  enter- 
tain a  claim  exceeding  20/.,  we  should  have  been  bound 
to  treat  it  as  a  case  of  excess  of  jurisdiction.  I  do  not, 
however,  think  that  that  is  so.  If  the  party,  having  a 
demand  for  more  than  20/.,  chooses  to  claim  no  more, 
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he  may  recover  that  sum,  electing  to  abandon  the  rest. 
There  is,  therefore,  a  manifest  difference  with  respect 
to  the  jurisdiction  of  the  county  court,  between  the  im- 
plied prohibition  as  to  debts  exceeding  20/.  and  the 
prohibitory  clause  as  to  matters  of  title.  That  ma- 
terially distinguishes  the  case  of  Thompson  v.  Ingham 
from  the  present  case. 

Williams,  J.  I  am  of  the  same  opinion.  A  pro- 
hibition ought  not  to  go  unless  it  clearly  appears  that 
the  judge  of  the  inferior  court  has  acted  without  juris- 
diction. The  burthen  of  making  that  out  is  cast  upon 
the  party  making  the  application.  I  am  not  satisfied, 
upon  the  affidavits,  that  the  subject-matter  of  the  two 
claims  here  constituted  '^one  cause  of  action,"  within 
any  reasonable  interpretation  of  the  63rd  section  of  the 
act.  With  regard  to  the  point  made  as  to  the  set-off, 
all  that  the  affidavits  disclose,  is,  that  there  was  a  pre- 
mature objection  urged  on  the  part  of  the  defendant  at 
the  trial,  which  the  judge  very  properly  over-ruled. 

Talfourd,  J.  I  am  of  the  same  opinion.  As  to  the 
main  question,  the  case  seems  to  me  to  differ  materially 
from  that  of  Grimbly  v.  Aykroyd.  There  is  nothing 
here  giving  a  common  character  to  the  two  sets  of 
items,  as  there  was  in  that  case,  except  that  the  whole 
might  have  been  included  in  one  declaration.  In 
Grimbly  v.  Aykroyd  there  was  one  entire  system  of 
dealing,  the  demand  arising  all  out  of  one  state  of 
things.  This  rule,  therefore,  may  well  be  discharged 
without  at  all  interfering  with  the  authority  of  that 
case. 

Rule  discharged,  with  costs. 
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Williams  and  Another  v.  Gray  and  Normansell. 

'JpmS  was  an  action  of  debt  on  bond.  The  declaration 
stated  that  the  defendants^  theretofore,  to  wit,  on  the 
17th  of  February y  1849,  by  their  certain  writing  obli- 
gatory, sealed.with  their  respective  seals,  and  then  shewn 
to  the  court,  acknowledged  themselves  to  be  held  and 
firmly  bound  unto  the  plaintiffs  in  the  sum  of  200/.,  to 
be  paid  to  the  plaintifis,  which  said  writing  obligatory 
was  and  is  subject  to  a  certain  condition  thereunder 

a  fi.  fa.  at  the 

suit  of  A.^  conditioned  to  be  void, —  if  upon  the  trial  of  an  issue  it  should  be 
found  that  the  goods  in  the  order  mentioned  were,  or  any  of  them  were,  at  the 
time  of  the  seizure,  the  property  of  B," — or,  if  B,  should  proceed  to  try 
the  said  issue  in  due  time  according  to  the  terms  of  the  said  order,  or  accordiog 
to  the  course  and  practice  of  the  said  court,  according  to  the  said  order,  or  any 
further  order  of  any  judge  to  be  made  in  that  behalf," —  "  or,  if  B,  should  pay 
or  cause  to  be  paid  to  A.  the  sum  of  200L,  or  so  much  thereof  as  should  be  the 
value  of  the  said  goods,  or  such  part  of  the  same  as  might  be  found  not  to  be 
the  property  of  A" 

In  an  action  upon  the  bond,  against  the  sureties,  the  declaration,  after  setting 
out  the  condition,  stated  that  the  issue  came  on  to  be  tried  at  a  certain  sitting, 
and  that  the  jury  were,  with  the  consent  of  A.  and  B.,  discharged  from  giTing 
any  verdict  thereon  ;  and  that  afterwards  a  further  order  was  made,  whereby  it 
was  ordered  that  B.  should  proceed  to  the  trial  of  the  issue  at  a  certain  odier 
sitting,  and  that,  in  default  thereof,  his  claim  should  be  barred  ;  and  alleged  for 
breach,  that  B,  did  not  at  the  last-mentioned  sittings,  or  at  any  other  time  after 
the  making  of  the  last-mentioned  order,  proceed  to  try,  or  try  the  issue,  &c,  nor 
pay  A.  the  200/.,  or  any  part  thereof. 

The  defendant  C.  pleaded,  that,  after  the  making  of  the  first  order,  and  before 
the  making  of  the  second  order,  B,  did,  in  pursuance  and  performance  of  the  con- 
dition of  the  bond,  proceed  to  try  the  issue,  according  to  the  course  and  practice 
of  the  court  and  the  order,  and  that  the  jury  were  discharged  from  giving  a 
verdict  by  the  consent  of  A,  and  i?.,  without  any  default  on  the  part  of,  and 
without  the  consent  of,  C.  and  JD.,  or  either  of  them. 

The  defendant  D,  demurred  generally  to  the  declaration. 

Held,  that  the  declaration  disclosed  a  sufficient  breach,  the  meaning  of  the 
condition  being  that  B,  should  actually  cause  the  issue  to  be  tried,  and  not  being 
performed  by  the  first  proceeding  to  trial. 

Held  also,  that  the  plea  was  bad,  as  raising  an  issue  which  was  immaterial. 


June  7' 
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written,  whereby,  after  reciting  that  the  Sheriflf  of 
Middlesex,  under  and  by  virtue  of  a  certain  writ  of 
Ji.fa.9  issued  out  of  Her  Majesty's  Court  of  Common 
Pleas  at  Westminster,  in  an  action  wherein  the  now 
plaintiffs  were  plaintiffs,  and  one  Jane  Annie  Morton 
was  defendant,  caused  the  same  to  be  levied  upon  certain 
goods  and  chattels  in  and  about  a  certain  house  and 
premises  at  Camden  Hill  Villas,  Kensington,  in  the 
said  county;  and  that,  the  s£ud  goods  and  chattels 
being  claimed  by  one  Richard  Grevilte  Slade,  the 
said  sheriff,  pursuant  to  the  statutes  in  that  behalf,  had 
caused  an  application  to  be  made  to  the  said  court 
for  an  interpleader  order ;  and  that  Sir  C.  CresstoeU, 
Knt.,  then  being  one  of  the  justices  of  the  said  court, 
on  the  14th  of  February,  1849,  made  an  order  in  the 
said  action,  whereby,  upon  hearing  the  attorneys  or 
agents  for  the  said  sheriff,  and  for  the  plaintiffs  and  the 
said  R.  G.  Slade^  it  was  ordered,  that,  upon  payment 
of  the  sum  of  200i  into  court  by  the  said  R.  G. 
Slade  within  a  week  from  the  date  thereof,  or  upon 
his  giving  within  the  same  time  security  to  the  satis- 
faction of  one  of  the  masters  of  the  said  court  for 
the  payment  of  the  said  amount,  by  the  said  iZ.  G. 
Slade,  according  to  the  directions  of  any  rule  of  court 
or  judge's  order  to  be  made  therein,  and  upon  payment 
to  the  said  sheriff,  of  the  possession  moneys  from  the 
date  of  the  said  order,  the  said  sheriff  should  withdraw 
from  the  possession  of  the  said  goods  and  chattels ;  and 
whereby  it  was  further  ordered  that  the  now  plaintiffs 
and  the  said  R.  G.  Slade  should  proceed  to  the  trial  of 
an  issue  in  the  said  court,  in  which  the  said  72.  G, 
Slade  should  be  plaintiff,  and  the  now  plaintiffs  should 
be  defendants ;  and  that  the  question  to  be  tried  should 
be,  whether,  at  the  time  of  the  said  seizure  the  goods 
in  the  schedule  to  a  certain  bill  of  sale,  dated  the  3rd 
of  November,  1848,  were  the  property  of  the  said  R.  G. 
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Slade ;  and  whereby  it  was  further  ordered  that  such 
issue  should  be  prepared  and  delivered  by  the  said  IL  G. 
Slade  within  a  fortnight  from  the  date  of  the  said  order^ 
and  be  returned  by  the  now  plaintiffs  within  a  fort- 
nighty  and  should  be  tried  at  the  sittings  of  nisi  prius 
held  after  Easter  Term^  then  next  in,  and  for  the  county 
of  Middlesex ;   and  by  which  said  condition,  after 
further  reciting  that  the  said  R.  G.  Slade  had  proposed 
the  now  defendants  as  security  for  the  same  ram  of 
200/.  pursuant  to  the  said  order,  and  that  H.  M.,  Esq., 
one  of  the  masters  of  the  said  court,  had  approved 
thereof, — it  was  conditioned,  that,  if  upon  the  trial  of 
the  said  issue  it  should  be  found  that  the  said  goods 
and  chattels  in  the  said  order  mentioned  were,  or  any 
of  them  were,  at  the  time  of  the  said  seizure,  the  pro- 
perty of  the  said  R.  G.  Slade,   or  if  the  said  R.  G. 
Slade  should  proceed  to  try  the  said  issue  in  due  time 
according  to  the  terms  of  the  said  order,  or  according  to 
the  course  and  practice  of  the  said  court,  according  to 
the  said  order  or  any  further  order  of  any  judge  to  be 
made  in  that  behalf,   or  if  the  said  R.  G.  Slade  should 
well  and  truly  pay,  or  cause  to  be  paid,  to  the  now 
plaintiffs  the  sum  of  200Z.,  or  so  much  thereof  as  should 
be  the  value  of  the  said  goods  and  chattels,  or  such  part 
of  the  same  respectively  as  might  be  found  not  to  be 
the  property  of  the  said  R.  G.  Slade,   then  the  said 
writing  obligatory  was  to  be  void  and  of  no  force,  other- 
wise to  stand  and  remain  in  full  force,  vigour,  and  effect, 
as  by  the  said  writing  obligatory  and  the  said  condition 
would  more  fully  appear :    Averment,  that,  after  the 
making  of  the  said  writing  obligatory,  to  wit,  on  the 
2l8t  of  March,  1849,  the  said  issue  so  as  aforesaid 
ordered  to  be  tried,  was  prepared  and  delivered  by  the 
said  R.  G.  Slade  to  the  now  plaintiffs,  and  was  by  them 
then  returned  to  the  said  R.  G,  Slade,  pursuant  to  the 
said  order  of  the  said  Sir  C.  Cresstcelli   That  the  said 
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issue  was  ready  to  be  tried  at  the  sittings  at  nisi  prius  1850. 
held  after  Easter  Term  next  after  the  making  of  the  — 
said  order,  to  wit,  1849,  in  and  for  the  said  county,  but  ^'"'^ai 
the  same  according  to  the  course  and  practice  of  the  Gray. 
said  court  was  not  tried,  and  the  same  was  then,  ac- 
cording to  the  course  and  practice  of  the  said  court, 
made  a  remanet  until  the  sittings  of  nisi  prius  to  be 
held  after  Trinity  Term  in  that  year,  in  and  for  the 
said  county ;  and  the  said  issue  afterwards,  to  wit,  on 
the  9th  of  May,  1849,  came  to  be  tried  at  the  said  last- 
mentioned  sittings,  and  which  sittings  were  then  held 
before  the  Right  Hon.  Sir  Thomas  Wildcy  Knt.,  then 
being  the  Chief  Justice  of  the  said  court  at  West- 
minster, in  the  said  county ;  and  the  jurors  of  the  jury 
who  were  then  and  there  chosen  and  sworn  to  try  the 
said  issue,  were  by  the  said  Chief  Justice,  with  the 
consent  of  the  now  plaintiffs  and  the  said  R.  G.  Slade, 
then  and  there  discharged  from  giving,  and  did  not 
give,  any  verdict  thereon:  That,  afterwards,  to  wit, 
on  the  30th  of  January,  1850,  a  further  order  was  duly 
made  in  the  said  action,  and  in  the  matter  of  the  said 
interpleader  issue,  by  Sir  T.  N.  Talfourd,  Knt,  being 
one  of  the  said  justices  of  the  said  court,  by  which 
order  the  said  Sir  T.  N.  Talfourd,  did  order  that  the 
said  R.  G.  Slade  should  proceed  to  the  trial  of  the  said 
issue  at  the  sittings  of  nisi  prius  to  be  held  in  and  for 
the  sidd  county  of  Middlesex  after  Hilary  Term,  1850; 
and  that,  in  default  thereof,  the  said  R.  G.  Slade^s  claim 
to  the  said  goods  and  chattels  should  be  barred :  That, 
although  afterwards,  and  before  the  commencement 
of  this  suit,  to  wit,  on  the  1st  of  February,  in  the  year 
last  aforesaid,  the  sittings  of  nisi  prius  to  be  holden  in 
and  for  the  said  county  of  Middlesex  after  the  said  last- 
mentioned  term,  were  duly  holden  at  Westminster,  in 
and  for  the  county  of  Middlesex,  before  the  said  Chief 
Justice,  yet  the  said  R.  G.  Slade  did  not  nor  would 
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Plea  of  the 
defendant  - 
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at  the  said  last- mentioned  sittings,  or  at  any  time  after 
the  making  of  the  said  last-mentioned  order,  proceed  to 
try,  or  try^  the  said  issue,  according  to  the  course  and 
practice  of  the  ssud  court,  according  to  the  said  last- 
mentioned  order,  or  at  all ;  and  the  same,  by  his  de&ult 
in  that  behalf,  was  not  then,  or  at  any  other  time, 
tried.  That  the  said  iZ.  6r«  Slade  did  not  nor  would 
at  any  time  well  and  truly  pay  or  cause  to  be  paid 
to  the  now  plainti&  the  sum  of  200/.,  or  any  part 
thereof^  —  that  sum  during  all  the  time  aforesaid  being 
the  value  of  the  said  goods  and  chattels,  the  same  being 
the  goods  in  the  schedule  to  the  said  bill  of  sale,  and 
the  same  or  any  part  thereof  not  being  at  the  time  of 
the  said  seizure  the  property  of  the  said  JR.  G.  Slade; 
contrary  to  the  said  conditions  of  the  said  writing  obli- 
gatory ;  and  whereby  the  said  writing  obligatory  had 
become  forfeited ;  and  thereby  an  action  had  accrued  to 
the  now  plaintiffs,  to  demand  and  have  of  the  defendants 
the  sum  of  200/.^  being  the  smn  &c.  above  demanded. 

The  defendant  Nortnansell  pleaded,  that,  after  the 
making  of  the  said  writing  obligatory,  and  before  the 
making  of  the  said  order  made  by  the  said  Hon.  Sir 
T.  N.  Talfourd,  that  is  to  say,  at  the  siud  sittings  of 
nisi  prius  for  the  county  of  Middlesex  held  after 
Trinity  Term,  1849,  in  the  declaration  mentioned,  to  wit, 
on  the  19th  of  June,  1849,  the  said  R.  G.  Slade  did, 
in  pursuance  and  performance  of  the  said  condition  of 
the  said  writing  obligatory,  proceed  to  try  the  said  issw, 
which,  proceeding  to  try,  was  in  due  time  according  to 
the  course  and  practice  of  the  said  court,  according  to 
the  said  order  of  the  said  Sir  C.  Cresstcell,  on  which 
occasion  the  jurors  of  the  jury  chosen  and  sworn  to  try 
the  said  issue  were  then  discharged  from  giving  any 
verdict,  as  in  the  declaration  mentioned,  at  the  instance 
and  by  the  consent  of  the  now  plaintiffs  and  the  said 
R.  G.  Slade,  without  any  default  on  the  part  of  the 
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defendants  or  either  of  them  or  the  said  R.  G.  Sladcj  1850. 
and  without  the  consent  of  the  defendants  or  either  of 
them^  although  all  the  eTidence,  as  well  on  the  part  of 
the  s^d  R.  G.  Slade  as  on  the  part  of  the  now  plain- 
tifis,  was  laid  before  the  said  jurors, — verification. 

The  defendant  Gray,  after  craving  oyer  of  the  deed,  Demurrer  by 
and  setting  out  the  condition  (as  in  the  declaration)i  de- 
murred  generally  to  the  declaration. 

The  plaintiff  demurred  specially  to  the  plea  of  the  de«  Demurrer  to 
fendant  NormanselU  the  main  ground  of  demurrer  beings  ^^^^^^^ 
that  it  tendered  an  immaterial  issue. 


G.  Denman,  for  the  plaintiffs.     The  declaration  is 
good,  and  the  plea  no  answer.   The  substantial  question 
is,  what  is  the  true  construction  of  the  condition  of  the 
bond.    The  condition  is,  that,  if,  upon  the  trial  of  the 
issue  directed  by  the  order  of  Cresswell,  J.,  it  should  be 
found  that  the  goods  and  chattels  in  the  order  men- 
tioned, were,  or  any  of  them  were,  at  the  time  of  the 
seizure  under  the  writ,  the  property  of  Slade,  —  or  if 
Slade  should  proceed  to  try  the  said  issue  in  due  time 
according  to  the  terms  of  the  order,  or  according  to  the 
course  and  practice  of  the  court,  according  to  the  said 
order  or  any  further  order  of  any  judge  to  be  made  in 
that  behalf, — or,  if  Slade  should  pay  the  plaintiffs  200Z., 
&c.,  the  bond  to  be  void,  &c.    Upon  the  fair  con- 
struction of  these  words,  it  is  submitted,  the  defendants 
have  been  guilty  of  a  clear  breach.    It  cannot  be  that 
each  of  these  alternatives  creates  a  separate  condition ; 
for,  if  that  were  so,  the  second  would  have  no  meaning 
that  would  afford  any  security  at  all  to  the  plaintiffs. 
u  Or  "  will  in  all  cases  be  read  "  and,"  where  otherwise 
the  plain  and  manifest  intention  of  the  parties  would  be 
frustrated  :  Green  v.  fVood.  (a)    Assuming  that  there 
are  three  separate  conditions,  upon  the  first  it  is  dear 


(a)  7  Q.  B.  178. 
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the  bond  is  in  force ;  as  to  the  thirds  the  declaration 
avers  non-payment  of  the  200/. :  the  only  question  re- 
maining, is,  whether  the  defendants  have  complied  with 
the  second  condition,  if  the  said  iZ.  G.  Slade  should 
proceed  to  try  the  issue  in  due  time,  according  to  the 
order  and  the  practice  of  the  court."  The  plea  of  the 
defendant  Normansell  raises  an  immaterial  issue :  the 
condition  is  for  something  more  than  merely  ^'proceeding 
to  try  "  the  issue.  [  Wilde^  C.  J.  You  contend  it  means 
"  proceed  and  try  ?  "]  Precisely  so.  It  was  intended 
to  secure  a  verdict  of  a  jury.  If  so,  the  plea  is  clearly 
bad.  Slade  was,  by  the  order  of  Talfourd,  J.,  bound  to 
try  the  issue  at  the  sittings  after  last  Hilary  Term: 
and  he  did  not  do  so.  The  plea,  in  effect,  seeks  to  set 
up  a  sort  of  defence  arising  out  of  a  giving  of  time  to 
the  principal.  A  parol  agreement,  however,  to  give 
time  to  the  principal  on  a  bond,  is  no  defence  to  an 
action  against  a  surety :  see  Davy  v.  Prendergrass  (a) 
and  the  cases  cited  in  Burge  on  Suretyship,  pp.  212, 
213. 

WilleSy  contra.  The  undertaking  to  "  proceed  to  try" 
is  satisfied  by  the  party's  endeavouring  to  try.  This 
court  so  held  in  Bizzi  v.  Foletti.  {b)  [^Maule,  J.  That 
proceeded  upon  the  ground  of  the  construction  of  the 
statute  14  G.  2.  c.  17.  s.  1.]  The  same  construction 
must  be  put  upon  all  instruments.  [^Maule,  J.  Pro- 
ceeding to  try  here  must  mean  doing  all  the  party  can 
to  get  to  trial.  The  first  branch  of  the  condition  Slade 
has  not  complied  with,  because  he  has  not  obtained  a 
verdict :  he  has  equally  made  default  as  to  the  second, 
because  he  has  not  proceeded  according  to  my  Brother 
Talfourd*s  order ;  and  he  has  made  default  as  to  the 
third,  because  he  has  not  paid  the  money.  Therefore, 

(a)  5B.^  Aid.  187.  (6)  Ante,  Vol.  V.  p.  852. 


1850. 


Williams 

V, 

Gray. 
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the  bond  is  not  void.]  The  not  proceeding  to  try  ac- 
cording to  the  order  of  Talfourd,  J.,  was  not  a  breach 
of  the  condition ;  for^  the  condition  had  been  performed 
before  the  date  of  that  order.  The  case  does  not  fall 
within  the  principle  of  Davey  v.  PrendergrcLSSy  but 
rather  within  the  exceptions  in  Com.  Dig.  Condition 
(L.  4.)  and  (L.  6.),  where  it  is  said, — The  non-per- 
formance-of  a  condition  may  be  excused  by  the  default 
of  the  feoffee  or  obligee ;  as,  if  the  feoffor  or  obligor 
makes  a  legal  tender  of  the  money  to  the  feoffee  or 
obligee  at  the  day  and  place  appointed,  and  he  refuses 
to  accept  it"  So,  the  performance  of  a  condition 
shall  be  excused  by  the  obstruction  of  the  obligee :  as, 
if  a  condition  be,  to  build  a  house,  and  he,  or  another 
by  his  order,  hinders  his  coming  upon  the  land,  or  say 
that  it  shall  not  be  built,  or  interrupts  the  performance. 
So,  if  a  condition  be  that  the  lessee  shall  leave  a  house 
in  good  plight,  and  fire  out  of  the  chimney  of  the  lessor 
next  to  it  consumes  it.  So,  if  there  be  a  recognizance 
to  the  King  for  appearance,  and  the  party  is  imprisoned 
by  A.  and  B.,  who  act  by  lawful  authority  of  the  King." 
Here,  the  plaintiff  consented  to  the  discharge  of  the 
jury.  \Mauley  J.  What  is  material  here  is,  the  con- 
senting and  agreeing :  that  is  an  agreeing  by  parol  to 
discharge  the  party  from  a  bond !]  An  act  in  pais  by 
the  obligee  may  discharge  a  bond:  of  this  many  in- 
stances are  given  by  Chief  Baron  Comyns.  [^Maule^  J. 
If  the  condition  here  means  that  Slade  was  to  perform 
the  second  part,  he  was  bound  to  proceed  to  try,  not- 
withstanding the  former  consent  of  the  plaintiffs  to  dis- 
charge the  jury.] 


1850. 

Williams 
t?. 
Gray. 


Denman  was  heard  in  reply. 


Wilde,  C.  J.    This  bond,  like  every  other  written 
instrument,  must  be  construed  with  reference  to  the  in- 
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1850.      tention  apparent  on  the  face  of  it,  so  far  as  the  words  will 

  admit  of  it.  Here  I  think  it  is  suffidendy  i^parent  what 

riLLiAMg    ^Yie  parties  meant,  viz.  to  bring  to  a  judicial  decision  a 
Gray.      certain  claim.  The  first  branch  of  the  condition  is,  that 
the  bond  shall  be  void,  ^  if  upon  the  trial  of  the  issue  di- 
rected by  the  order  of  Cresswell^  J.,  it  should  be  found 
that  the  goods  and  chattels  in  the  order  mentioned  were, 
or  any  of  them  were,  at  the  time  of  the  seizure  under 
the  fi.  fa.,  the  property  of  Slade^ — ^plainly  shewing  the 
object  of  the  bond  to  be,  to  have  a  judicial  inquiry  u 
to  a  particular  fact.    It  then  proceeds, — or,  if  the 
said  jR.  G.  Slade  should  proceed  to  try  the  said  i^ue  in 
due  time  according  to  the  terms  of  the  sud  order,  or 
according  to  the  course  and  practice  of  the  court,"  &c. 
That  palpably  shews  the  intention  of  the  parties  that  a 
trial  should  actually  take  place ;  and  care  is  taken  to 
guard  against  a  failure  in  that  respect    ISo  doubt  there 
might  arise  circumstances  which  might  operate  a  dis- 
pensation ;  but  nothing  is  shewn  to  haye  taken  place 
which  could  have  prevented  Slade  s  causing  the  is^ueto 
be  tried.    The  terms  of  the  order  of  my  brother  TaU 
fourd  are,  ^Uhat  Slade  should  proceed  to  the  trial  of 
the  said  issue  at  the  sittings  of  nisi  prius  to  be  held  m 
and  for  the  county  of  Middlesex  after  Hilary  Tenn, 
1850,  and  that,  in  default  thereof,  his  claim  to  the  nid 
goods  and  chattels  should  be  barred.''    There  seems  to 
me  to  be  no  reasonable  doubt  as  to  the  words  or  mean- 
ing of  the  condition.    I  think  there  has  been  a  fidlure 
on  the  part  of  Slade  to  perform  the  condition,  in  not 
proceeding  to  try,  that  is,  causing  the  issue  to  be  tried, 
and  that  he  was  not  prevented  from  so  doing  by  the 
circumstances  of  the  jury  having  been  discharged.  The 
declaration  therefore  is  good,  and  is  not  answered  bj 
the  pica. 


Maule,  J.    I  also  think  the  plaintifis  are  entitled  to 


13  VICTORIA. 

the  judgment  of  the  court  It  appears  upon  the  record 
that  Slade  has  failed  to  do  that  which  the  bond  was 
giiren  to  compel  him  to  do.  The  bond  was  given  under 
an  interpleader  order,  as  a  condition  upon  which  the 
goods  were  handed  over  to  the  claimant, — among  other 
things,  to  secure  the  proceeding  to  a  trial  of  the  issue. 
The  obligation  was  to  be  void  if  Slade  should  do  any 
one  of  three  things, — first,  if  he  should  prove  upon  the 
trial  of  the  issue  that  the  goods  and  chattels  in  the  order 
mentioned  were,  or  any  of  them  were,  at  the  time  of 
the  seizure,  his  property.  That  he  certainly  did  not 
do.  In  the  third  place,  the  bond  was  to  be  void  if 
Slcide  should  well  and  truly  pay  or  cause  to  be  paid  to 
the  pl^ntiffs  200/.,  or  so  much  thereof  as  should  be  the 
value  of  the  goods  and  chattels  or  such  part  thereof 
respectively  as  might  be  found  not  to  be  his  property. 
That  he  has  not  done.  The  second  branch  of  the 
condition  (which  it  is  said  has  been  performed)  is,  that 
the  bond  should  be  void,  "  if  Slade  should  proceed  to  try 
the  said  issue  in  due  time  according  to  the  terms  of  the 
said  order,  or  according  to  the  course  and  practice  of  the 
court,  according  to  the  said  order,  or'any  further  order 
of  any  judge  to  be  made  in  that  behalf."  Now,  the 
obvious  meaning  of  that,  is,  that  the  obligor  should  pro- 
ceed to  the  trial  of  the  issue  according  to  all  the  orders 
which  should  from  time  to  time  regulate  the  proceed- 
ings. He  was  to  proceed  according  to  each  of  these 
things  at  the  time  when  each  was  applicable.  That  he 
failed  to  do,  inasmuch  as  after  the  agreement  to  with- 
draw a  juror  there  was  an  order  of  my  Brother  TaU 
fourd  directing  him  to  proceed  to  trial  at  a  particular 
silting ;  and  this  he  omitted  to  do.  It  is  unnecessary 
to  consider  the  case  of  Davey  v.  Prendergrass.  Discard- 
ing all  considerations  of  that  kind,  thi^  plea  affords  no 
defence.  The  matter  relied  on  here,  Is,  an  agreement 
that  the  obligor  shall  proceed  to  try  the  issue,  according 
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1850.      to  the  course  and  practice  of  the  court.  The  consent  to 
withdraw  a  juror  did  not  relieve  him  from  proceeding 
^         to  trial  at  a  subsequent  time.    The  parties  contemplated 
C'HAv.      A  proceeding  to  trial  after  a  postponement  bv  consent, 
as  well  as  before.    There  is,  therefore,  a  general  fsulure 
to  perform  any  part  of  the  condition. 

Cresswell,  J.  I  am  entirely  of  the  same  opinion. 
The  words  "  according  to  the  said  order,  or  any  farther 
order  of  any  judge  to  be  made  in  that  behalf,**  were  evi- 
dently inserted  to  meet  the  case  of  a  failure  to  try  on 
the  first  attempt. 

Talfourd,  J.  I  am  of  the  same  opinion.  The  al- 
ternative words  in  the  condition  are  merely  descriptive 
of  the  various  modes  in  which  Slade  might  perform  the 
condition  of  the  bond.  Not  having  performed  either 
alternative,  the  bond  is  clearly  forfeited. 

Judgment  for  the  plaintiffs. 


Ex  Parte  Mart  Anne  Thoalas. 

^pHE  affairs  of  the  North  of  England  Joint-Stock 
Banking  Company  being  in  course  of  winding  up 
under  The  Joint-Stock  Companies  Winding-up  Act, 
1848,  11  &  12  Vict  c.  45.,  Mary  Anne  Thomas  was 
brought  before  the  master  as  executrix  of  one  John 
Ness,  and  on  the  24th  February  last  the  master  made 


May  30, 

Under  the 
Joint-Stock 
Companies 
Winding-up 
Act,  1848, 
the  master 
made  an 
order  for 
placing  an 

executrix  on  the  list  of  contributories  in  respect  of  shares  in  the  undertakinrr 
hi'ld  by  her  testator,  and  directing  her  to  pay  1469/- 15*.  T*/.  out  of  the  assets  of 
the  testator,  if  she  had  so  much  in  her  hands  to  be  administered.  This  order 
having  been  registered  as  a  charge  against  the  cjrecutrtjr,  as  well  as  against  the 
testator,  —  an  application  to  the  court  to  alter  or  vacate  the  entry  was  refused. 
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an  order  by  which  she  was  placed  on  the  list  of  coii- 
tributories,  as  such  executrix,  in  respect  of  forty-eight 
shares  in  the  undertaking,  held  by  Ness^  and  was  ordered 
to  pay  a  sum  of  1469/.  I5s,  7d,  out  of  the  assets  of  her 
testator^  if  she  had  so  much  in  her  hands  to  be  adminis- 
tered. On  the  7th  of  Mai/y  a  notice  was  served  upon 
her^  that  the  official  managers  had  registered  the  order 
80  made  by  the  master,  in  the  registry  of  judgments. 
Search  was  accordingly  made  in  the  office,  and  the 
order  was  found  to  be  registered  as  a  charge  against  her, 
and  also  against  John  Ness. 

WiUeSy  on  behalf  of  Mrs.  Thomasy  moved  for  a  rule 
calling  upon  the  official  managers  to  shew  cause  why 
the  entry  on  the  register  should  not  be  vacated  or 
amended,  inasmuch  as  they  had  no  right  to  register  the 
order  as  a  charge  apparently  against  her  estate.  [^Maule, 
J.  Suppose  John  Ness  had  died  possessed  of  chattels 
real,  would  not  this  entry  have  been  proper  ?]  It  is 
submitted  it  would  not.  The  proceedings  would  have 
been  under  the  1  &  2  Vict.  c.  110.  In  2  Wms.  Saund. 
9  c,  n.  {e)y  it  is  said,  "  If  a  scire  facias  be  brought  on  the 
judgment  against  the  executor,  he  may  give  in  evidence, 
under  a  plea  of  plene  administravit,  the  payment  of 
other  debts  before  action  brought,  which  exhausted  all 
the  assets ;  and  it  is  not  necessary  for  him  to  allege  in 
his  plea  that  that  there  was  no  docket :  Hall  v.  Tap- 
per, {a)  And,  where  a  judgment  has  not  been  docketed 
according  to  the  statute,  the  circumstance  that  actual 
notice  of  it  has  been  received  by  the  executor  or  ad- 
ministrator, will  not  entitle  it  to  any  priority  or  pre- 
ference in  administration.  The  statute  does  not  re- 
quire a  judgment  against  the  executor  to  be  docketed : 


1850. 


Ex  parte 
Thomas. 


(n)  3  B.     Ad.  655. 
3  B  3 
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1850.       Ganut  v.  Taylor,  (a)    By  the  statute  2  VieL  c  11.  s. 

  1.  no  judgment  shall  be  hereafter  docketed  under  the 

Ex  parte  g^^tute  A  &L  5  W.  ic  M.  c.  20.  But  by  the  1  &  2  Vict 
c.  110.  5.  19.  and  2  Fiict  c.  11.  ss.  2.  4.  judgments 
shall  be  registered  in  the  modes  prescribed  by  those 
statutes.  It  may  questioned  whether  these  enactments 
will  not  be  attended  with  a  serious  consequence  (per- 
haps overlooked  by  the  legislature)  with  reference  to 
the  subject  now  under  discussion;  for^  it  may  be  con- 
tended that  the  effect  of  them  is,  that  a  judgment  re- 
covered subsequently  to  the  passing  of  the  acts  will  be 
entitled  to  precedence,  as  at  common  law,  in  the  ad- 
ministration of  assets  by  an  executor  or  administrator 
notwithstanding  it  is  neither  registered  as  prescribed  by 
the  statutes  of  Victoria,  nor  docketed  as  required  by 
the  statute  of  4  &  5  W.  Sf  M.  c.  20. ;  because  it  is  do 
longer  possible  to  docket  the  judgment  under  the  statute 
of  W,  8f  M.;  and  the  only  penalty  imposed  by  the 
statutes  of  Victoria  for  neglecting  to  roister  it,  is,  that  it 
shall  not  affect  any  land,  tenements,  and  hereditament& 
The  statutes  omit  to  enact  (as  they  ought  to  have  done, 
in  order  to  conform  with  the  statute  of  fF.  M.)  that 
a  judgment  not  registered  shall  not  have  any  precedence 
ag£unst  executors  or  administrators  in  the  administration 
of  their  testator's  or  intestate's  effects." 

Maule,  J.  (b)  This  order  is  restored,  in  order 
to  get  a  chance  of  precedence  against  other  claimants. 
The  order  binds  the  assets :  and  there  is  no  prohibition 
in  the  act  against  registering  it.  This  notion  of  seek- 
ing to  vacate  the  registry  is  a  thing  quite  out  of  the 
contemplation  of  the  legislature. 

The  rest  of  the  court  concurring. 

Rule  refused. 


(tf)  3  M.S^G.  886.,  3  Scott,  (b)  Wilde,  C.  J.,  was  absent. 
N,  R.  700. 
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Phillips  and  Others  v.  Surbidgb. 

June  5. 

ASSUMPSIT  on  a  bill  of  exchange  for  45/.  16*.  2d.,  It  is  not  ne- 

at  four  months'  date,  drawn  by  the  plaintiffs  upon  ^^^g*^ 

and  accepted  by  the  defendant ;  with  counts  for  goods  deed  of  ar- 

sold  and  delivered,  work  and  materials,  and  money  found  ^'angement 
,  under  the 

due  upon  an  account  stated.  Bankrupt 

The  defendant  pleaded, — first,  to  the  first  count,  and  Law  Conso- 

to  the  residue  of  the  deckration  so  far  as  it  related  to  ^H^^j^^^.^^^L 

the  sum  of  45/.  I65.  2d.,  parcel  of  the  moneys  and  causes  ]3  VicL,  c. 

of  action  in  the  said  residue  mentioned, — to  the  further  I06-)'  **• 

224  225  to 

maintenance  of  the  action,— that  the  bill  in  the  first  ^1,^ 

count  mentioned  was  accepted  by  the  defendant,  and  names  of  the 

taken  by  the  plaintiffs,  before  the  making  of  the  inden-  creditors  who 
,     *  '  have  executed 

ture  thereinafter  mentioned,  for  and  on  account  of  the  the  deed,  or 

said  sum  of  45/.  I6s.  2d.,  parcel  &c,  and  that  the  said       dates  or 

sum,  parcel  &c.,  and  the  amount  of  the  said  bill,  are  ^^ij,  fights. 

the  same  sum :  that,  before  and  at  the  time  of  making     Nor  is  it 

the  deed  thereinafter  mentioned,  and  for  six  months  and  "^^^^''X 

'  ^  set  out  all  the 

upwards  next  immediately  before  the  suspension  of  trusts,  con- 
payment  thereinafter  mentioned,  the  defendant  was  a  ditions,  and 
trader  liable  to  become  bankrupt  under  the  bankrupt  cont^nedin 
laws,  and  within  the  meaning  of  the  statute  thereinafter  the  deed. 

mentioned :  that,  before  and  at  the  time  of  making  the  ^^^Jlf^ 

'  o        execution  of 

a  deed  is  al- 
leged in  a  pleading  to  have  taken  place  upon  two  different  days,  the  court  will 
reject  that  which  from  other  averments  in  the  plea  appears  to  be  an  erroneous 
date. 

In  such  a  case,  an  allegation  that  "  the  defendant  was  a  trader,  and  indebted 
to  divers  persons  in  divers  sums,  and  was  unable  to  pay  the  same  in  full,*'  and 
thereupon  executed  tlie  deed  of  arrangement,  is  (on  general  demurrer  at  least,) 
a  sufficient  allegation  that  he  had  suspended  payment. 

And  semble  that  the  execution  of  the  deed  was  in  itself  a  suspension  of 
payment,"  within  the  meaning  of  ss,  211  and  225. 

Held,  that  such  a  plea  was  properly  pleaded  as  a  release,  and  to  the  further 
maintenance  of  the  action. 

3  B  4 
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1850.  said  indenture,  he  was  indebted  to  the  parties  of  the 
second  part  to  the  deed  thereinafter  mentioned,  and  to 
divers  other  persons,  in  divers  sums,  and  was  and  would 
be  unable  to  pay  the  same  in  full,  and  the  defendant, 
before  the  time  of  making  the  said  indenture,  to  wit, 
after  the  passing  and  coming  into  operation  of  the  sta- 
tute thereinafter  mentioned,  to  wit,  on  the  25th  ai 
October 9  1849,  as  such  trader,  [suspended  payment,  and 
♦These  words  thereby,  by  deed  of  arrangement*]  made  after  the  pass- 
weie  omitted.  .^^  coming  into  operation  of  the  Bankrupt  Law 
Consolidation  Act,  1849  (12  &  13  Vict  c.  106),  and  after 
the  1 1th  of  October,  1849,  to  wit,  on  the  7th  of  November 
in  the  year  aforesaid, — which  indenture,  sealed  with  the 
seal  of  the  defendant,  and  sealed  as  thereinafter  was 
mentioned,  the  defendant  brought  into  court, — and  made 
between  the  defendant  of  the  first  part,  John  Skitt, 
James  Willes,  and  Joanna  Priddy  of  the  second  part,  and 
the  several  other  persons  whose  names  and  seals  should 
be  thereunto  subscribed  and  affixed  by  themselves  or 
their  agents  (being  creditors  of  the  defendant)  of  the 
third  part, — after  reciting  (inter  alia)  that  the  defendant 
was  possessed  of  certain  property  (specified  in  the  sche- 
dule), and  that  he  had  agreed  to  assign  all  his  estate, 
&c,  to-the  said  parties  of  the  second  part,  the  S2ud  de- 
fendant did  bargain,  &c.,  unto  the  said  John  Shitty 
James  WiHes,  and  Joanna  Priddy^  their  executors,  &c.,  all 
his  leasehold  hereditaments,  with  the  appurtenances,  and 
the  goodwill  of  the  trade  or  business  of  a  beer-shop 
keeper  then  carried  on  by  the  defendant,  and  his  stock 
in  trade,  &c.,  and  all  his  personal  estate,  &a,  to  hold 
the  same  to  the  said  John  Skitt,  James  fFilles,  and 
Joanna  Priddy y  subject  to  certain  charges  and  the  cove- 
nants and  agreements  therein  mentioned,  upon  trust 
(subject  to  certain  provisions  and  stipulations  therein 
mentioned)  to  pay  certain  charges  and  incumbrances, 
and  pay  and  retain  ccrtiiin  costs,  &c.,  and  upon  further 
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trust  to  apply  the  residue  of  the  trust  moneys  which  1850. 

should  remain  after  satisfying  the  trusts  and  purposes   

aforesaid,  from  time  to  time  when  and  as  received,  to-  Phillips 
wards  payment  of  the  several  debts  and  sums  of  money  Surbidob. 
then  due  from  the  defendant  to  the  several  persons 
parties  thereto  of  the  second  and  third  parts,  without 
any  preference,  and  rateably,  with  interest,  until  the 
whole  of  the  said  debts  should  be  fully  paid,  or  the  said 
trust  moneys  should  be  exhausted ;  and,  in  case  there 
should  be  any  surplus,  upon  trust  to  pay  the  same  unto 
the  defendant,  his  executors,  &c.,  for  his  or  their  own 
benefit:  and  the  defendant  covenanted  with  the  said 
John  Skitty  James  fViUes,  and  Joanna  Priddtfy  that  the 
defendant,  from  time  to  time,  upon  every  reasonable  re- 
quest or  notice  to  him  by  the  trustees  or  trustee  for  the 
time  being,  would  assist  in  carrying  on  the  said  business, 
in  making  up  his  accounts,  and  in  the  settling  of  any 
disputes  which  might  arise  concerning  any  of  his  debts, 
and  also  in  ascertaining  and  getting  in  the  same :  and, 
by  the  ssdd  deed,  in  consideration  of  the  assignment 
therein  made,  and  other  the  premises  therein  aforesaid, 
the  several  persons  parties  thereto  of  the  second  and 
third  parts,  did  for  themselves  severally,  and  for  their 
several  executors,  &c.,  but  not  the  one  for  the  other  or 
others,  covenant,  promise,  and  agree  with  and  to  the 
defendant,  that,  in  case  the  defendant  should  in  all  re- 
spects perform  the  covenants  and  agreements  therein- 
before contained,  and  on  his  part  to  be  done  and 
performed,  they,  the  said  creditors,  parties  thereto  of  the 
second  and  third  parts,  nor  their  executors,  &c.,  should 
not  in  any  manner  whatsoever  sue,  arrest,  implead,  or  . 
prosecute  him,  the  said  defendant,  his  executors  or  ad- 
ministrators, or  issue  any  execution  against  his  or  their 
goods,  &c.,  for,  or  upon,  or  on  account  of,  any  debt  or 
money  then  due  or  owing  unto  them,  or  any  of  them  ; 
and,  in  case  any  of  the  said  creditors,  parties  to  the  said 
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1850.      deed,  their  executors,  &c.,  should  sue,  arrest,  implead, 

  or  prosecute  him,  the  defendant,  his  executors,  &c,  for 

Phillips  ^^q}^  ^^^^^     gm^^        {j^^j^  should  be 

SiTRRiooB.  ^  sufficient  release  and  discharge  to  all  intents  and  pur- 
poses, at  law  and  in  equity,  to  and  for  the  defendant, 
his  executors  and  administrators,  and  he  and  they  should 
be  and  were  thereby  acquitted,  released,  and  discharged 
against  them^  the  said  creditors,  parties  thereto  of  the 
second  and  third  parts,  and  every  of  thexn,  their  execu- 
tors, &c,  who  should  sue,  arrest,  imprison,  implead,  or 
prosecute  the  defendant,  his  executors  or  administrators, 
contrary  to  the  true  intent  and  meaning  of  the  said 
deed,  and  as  such  should  and  might  be  pleaded  by  him, 
the  defendant,  his  executors  or  administrators:  that 
the  said  deed  contained  certain  other  provisions,  &c., 
therein  set  forth ;  that,  before  the  commencement  of 
this  suit,  to  wit,  on  the  said  7th  of  November,  1849,  to 
wit,  at  the  time  of  the  making  of  the  said  deed,  the  same 
was  sealed  by  the  defendant,  and  divers,  to  wit,  one 
hundred,  of  the  creditors  of  the  defendant,  by  them- 
selves, signed  the  said  deed,  and  subscribed  their  names 
and  affixed  their  seals  thereto,  and  divers,  to  wit,  one 
hundred,  others  of  the  said  creditors,  by  their  agents 
respectively,  signed  the  said  deed,  and  subscribed  their 
names  and  affixed  their  seals  thereto:  that  the  said 
deed  was  a  deed  of  arrangement  between  the  defendant 
and  his  creditors,  within  the  meaning  of  the  provisions 
of  the  Bankrupt  Law  Consolidation  Act,  1849,  with 
respect  to  arrangements  by  deed;  and  that  the  said 
creditors  by  whom  and  on  behalf  of  whom  the  sfdd  deed 
was  signed  as  aforesaid,  were  more  than  six  sevenths, 
to  wit,  nine  tenths,  in  number  and  value  of  the  creditors 
of  the  defendant  within  the  meaning  of  the  said  provi- 
sions of  the  said  act  whose  debts  amounted  within  the 
meaning  of  the  said  provisions  to  the  sum  of  102.  and 
upwards,  accounting  every  creditor  as  a  creditor  in 
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value  in  respect  of  sach  amount  only  as,  upon  an  ac-  1850. 

count  fairly  stated,  after  allowing  the  value  of  mortgaged   

property  and  other  such  available  securities  or  liens  Phij^'s 
from  the  defendant,  appeared  to  be  the  balance  due  to  SuRRuxiB. 
him ;  and  that  the  creditors  by  whom  and  on  behalf  of 
whom  their  names  were  subscribed  and  seals  affixed, 
were  more  than  six  sevenths  in  number  and  value  of  the 
creditors  of  the  defendant  within  the  meaning  of  the  sidd 
provisions  of  the  said  act,  whose  debts  amounted,  within 
the  meaning  of  the  said  provisions,  to  the  sum  of  lOL 
and  upwards,  accounting  every  creditor  as  a  creditor  in 
value  in  respect  of  such  amount  only  as,  upon  an  ac- 
count fairly  stated,  after  allowing  the  value  of  mort- 
gaged property  and  other  such  available  securities 
or  liens  from  the  defendant,  appeared  to  be  the  balance 
due  to  him ;  and  that  the  plaintiffs  were  at  the  time  of 
making  the  said  deed  creditors  of  the  defendant  in 
respect  of  the  said  causes  of  action  in  the  introductory 
part  of  this  plea  mentioned,  within  the  meaning  of  the 
said  provisions  of  the  said  act ;  and  that,  before  and  at 
the  said  time  of  making  the  said  deed,  the  amount  in  the 
introductory  part  of  the  plea  mentioned  was  a  debt  then 
due  from  the  defendant  to  the  plaintiffs  within  the  mean- 
ing of  the  said  deed ;  and  that,  after  the  said  suspension 
of  payment,  and  after  the  said  deed  had  been  so  signed, 
and  the  names  of  such  majority  as  aforesaid  of  creditors 
had  been  so  subscribed  and  seals  so  affixed,  to  wit,  on 
the  2nd  of  January ^  1850,  and  before  the  presentation 
of  the  petition  hereinafter  mentioned,  the  phuntiffs  had 
notice  from  the  defendant  of  the  said  suspension  of 
payment,  and  of  the  said  deed  of  arrangement,  and  were 
then  requested  by  the  defendant  to  sign  and  execute 
the  same,  and  the  plaintiffs  then  might  and  could  (if 
they  would)  have  signed  and  executed  the  same  as 
parties  of  the  second  part ;  and  that  the  bill  in  the 
first  count  mentioned  was  held  by  the  plaintiff  at  tlie 
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1850.      time  of  the  making  of  the  said  deed,  and  thence  to  the 

  commencement  of  this  suit,  and  at  the  time  of  giving 

Phillips     them  the  said  notice,  and  requesting  them  to  sign  and 
SuRRiDQB.    execute  as  aforesaid ;  and  that  for  six  months  next  tm- 
mediately  preceding  his  said  suspension  of  payment^  the 
defendant  carried  on  business^  to  wit,  as  such  trader, 
within  the  district  of  the  court  of  Bankruptcy  in 
London  ;  and  that,  after  he  had  suspended  payment  as 
aforesaid,  and  after  the  making,  signing,  and  subscribing 
names  and  affixing  seals  to  the  said  deed  as  aforesaid, 
he,  the  defendant,  to  wit,  on  the  8th  of  January^  1850, 
in  pursuance  of  the  said  act,  presented  his  petition  to 
the  said  court  of  Bankruptcy  in  Londonj  praying  the 
sud  court  to  grant  to  him,  the  defendant,  an  order  or 
certificate  certifying  that  the  said  deed  of  arrangement 
had  been  duly  signed  by  or  on  behalf  of  six  sevenths  in 
number  and  value  of  the  creditors  of  the  defendant 
whose  debts  amounted  to  10/.  and  upwards,  accounting 
every  creditor  as  a  creditor  in  value  in  Respect  of  sndi 
amount  only  as,  upon  an  account  fturly  stated,  after 
allowing  the  value  of  mortgaged  property  and  other 
such  available  securities  or  liens  from  the  defendant, 
appeared  to  be  the  balance  due  to  him :    That,  after- 
wards, to  wit,  on  the  24th  of  January^  in  the  year 
aforesaid,  application  was  made  by  the  defendant  to  the 
said  court  for  an  order  or  certificate,  in  pursuance  of 
the  said  prayer  of  the  said  petition,  and  that  the  plain- 
tiffs, more  than  fourteen  days  before  the  making  of  the 
said  application,  had  notice  from  the  defendant  that  the 
petition  had  been  presented,  and  of  the  said  intended 
application,  and  of  the  time  when  the  same  would  be 
and  was  made ;  and  that  thereupon,  on  and  after  the 
said  application  to  the  said  court,  and  within  three 
months  from  the  time  at  which  the  plaintiff  had  notice 
from  the  defendant  of  his  sdd  suspension  of  payment, 
and  of  such  deed  of  arrangement,  to  wit,  on  &c,  the 
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said  court,  in  pursuance  of  the  said  petition,  and  of  the  1850. 
said  act,  and  then  having  jurisdiction  in  and  over  the  mat-  ■ 
ters  of  the  said  application,  did  make  and  give  to  the  de-  ^^^^^ 
fendant  a  certificate,  whereby  the  said  court  did  certify  Surbidge. 
that  the  said  deed  of  arrangement  had  been  duly  signed 
by  or  on  behalf  of  six  sevenths  in  number  and  value  of 
the  creditors  of  the  defendant,  whose  debts  amounted, 
within  the  meaning  of  the  said  provisions,  to  10/.  and 
upwards,  accounting  every  creditor  as  a  creditor  in  value 
in  respect  of  such  amount  only  as,  upon  an  account  fairly 
stated,  after  allowing  the  value  of  mortgaged  property 
and  all  other  such  available  securities  or  liens  from 
the  defendant,  appeared  to  be  the  balance  due  to  him. 
The  plea  then,  after  a  general  averment  of  performance 
by  the  defendant  of  the  covenants  on  hb  part,  pro- 
ceeded to  aver,  that  the  said  parties  of  the  second  part  on 
and  at  all  times  after  the  making  of  the  said  deed  assented 
to  the  same,  and  acted  as  such  trustees ;  that  thereby 
and  thereupon  the  said  deed  became  and  was  as  effectual 
and  obligatory  upon  the  plaintiffs  as  if  they  had  duly 
signed  the  same ;  that  the  said  deed  and  certificate  still 
remidned  in  full  force ;  and  that,  by  reason  of  the  matter 
aforesaid,  and  of  suing  the  defendant  in  this  action,  the 
said  defendant,  theretofore,  and  after  the  commence- 
ment of  this  action,  to  wit,  on  &c.,  became  and  was 
released  and  discharged  from  the  said  causes  of  action  in 
the  introductory  part  of  the  plea  mentioned,  and  from 
the  plaintiffs'  right  to  sue  for  the  same, — verification* 

To  this  plea  the  plaintiffs  demurred  specially,  assign-  Special  de- 
ing  for  causes,  amongst  others,  —  that  the  plea  is  uncer- 
tain  and  insufficient,  in  that  it  states  that  the  defendant 
was  indebted  to  the  parties  of  the  second  part  to  the 
deed  therein  mentioned,  and  to  divers  other  })ersons,  in 
divers  sums  respectively,  without  mentioning  or  giving 
their  Christian  or  surnames,  or  stating  how  many  they 
were,  or  offering  any  excuse  whatever  for  such  omis- 
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1850.  nons,  and  without  stating  or  mentioniii^  the  amount  of 
the  respective  snms  in  which  the  defendant  was  so 
indebted, — that  the  plea  is  uncertain  and  insufficient, 
ScBBiDoc  in  that  it  states  that  the  sud  deed  cont^ed  certain 
other  provisos,  dedarations,  and  agreements  in  the  sud 
deed  set  forth,  and  it  is  nowhere  stated  in  the  sud  plea 
what  those  provisos,  deckrations,  or  agreements,  or  any 
of  them,  are,  and  that  the  same  should  have  been  fullj 
set  forth  in  tiie  plea,  tiiat  the  pbunti&  might  have  as 
opportunity  of  travendng  or  pleading  to  them,  —  that 
the  plea  is  further  uncertain  and  insufficient,  in  that 
it  is  nowhere  stated  in  the  said  plea  what  were  the  re- 
spective Christian  and  surnames  of  the  creators  who  ex- 
ecuted the  said  deed  themselves,  or  of  the  other  creditora 
who  executed  the  said  deed  by  their  agents,  and  also  in 
that  the  Christian  and  surnames  of  such  agents  ought 
to  have  been  set  forth  in  the  plea,  or  an  excuse  alleged ; 
that  the  plea  is  also  insufficient,  for,  that  the  deed 
ought  to  have  been  set  forth  in  the  plea,  or  pleaded  ac- 
cording to  its  legal  effect,  —  that  it  should  have  been  a 
plea  in  bar  of  the  action  generaUy,  and  not  to  the 
further  maintenance,  —  and  that  it  is  argumentative, 
and  sets  out  conclusions  of  law. 
The  defendant  joined  in  demurrer. 

ChannelU  Seijt.  (with  whom  was  Unthank)^  in  support 
of  the  demurrer.  The  deed  relied  on  in  the  plea  is 
sought  to  be  brought  within  the  224th  section  of  the 
Bankrupt  Law  Consolidation  Act,  1849,  12  &  13  Vict 
r.  106,  which  enacts  "  that  any  deed  or  memorandum  of 
arrangement,  now  or  hereafter  entered  into  between  any 
such  trader  and  his  creditors,  and  signed  by,  or  on  be- 
half of,  six  sevenths  in  number  and  value  of  those  cre- 
ditors whose  debts  amount  to  10/.  and  upwards,  touch- 
ing such  trader  s  liabilities,  and  his  release  therefrom, 
and  the  distribution,  inspection,  conduct,  management, 
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and  mode  of  winding  up  his  estate,  or  all  or  any  of  such 
matters,  or  any  matters  having  reference  thereto,  shaU 
(subject  to  the  conditions  hereinafter  mentioned)  be  as 
effectual  and  obligatory  in  all  respects  upon  aU  the  cre- 
ditors who  shall  not  have  signed  such  deed  or  memo- 
randum of  arrangement,  as  if  they  had  duly  signed  the 
same ;  and  such  deed  or  memorandum,  when  so  signed, 
shall  not  be,  or  liable  to  be,  disturbed  or  impeached  by 
reason  of  any  prior  or  subsequent  act  of  bankruptcy  ; 
provided,  always,  that  every  creditor  shall  be  accounted 
a  creditor  in  value  in  respect  of  such  amount  only  as 
upon  an  account  fairly  stated,  after  allowing  the  value 
of  mortgaged  property  and  other  such  available  secu- 
rities or  liens  from  such  trader,  shall  appear  to  be  the 
balance  due  to  him."  The  225th  section  enacts  that 
no  such  deed  or  memorandum  of  agreement  shall  be 
effectual  or  obligatory  upon  any  creditor  who  shall  not 
have  signed  the  same,  until  after  the  expiration  of  three 
months  from  the  time  at  which  such  creditor  shall  have 
had  notice  from  such  trader  of  his  suspension  of  pay- 
ment, and  of  such  deed  or  memorandum  of  arrangement 
unless  such  trader  shall,  within  such  time,  obtain  from 
the  court  an  order  or  certificate  of  the  said  court, 
declaring  or  certifying  that  such  deed  or  memorandum 
of  arrangement  has  been  duly  signed  by  or  on  behalf  of 
such  majority  of  the  creditors  as  aforesaid ;  and  it  shall 
be  lawful  for  the  court  within  the  district  of  which  the 
trader  shall  have  resided  or  carried  on  business  for  six 
months  next  immediately  preceeding  his  suspension  of 
payment,  to  make  such  order  or  certificate  on  the  peti- 
tion of  any  such  trader,  and  to  exercise  jurisdiction  in 
and  over  the  matters  of  any  such  application ;  and  no 
creditor  who  shall  not  have  had  fourteen  days*  notice  of 
any  intended  application  for  such  order  cr  certificate  as 
aforesaid,  shall  be  bound  thereby."  Section  226  enacts, 
that,  when  the  trustees  or  inspector  under  any  such 
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1850.      deed  or  memorandum  of  arrangement,  or,  if  there  shall 

  be  no  such  trustee  or  inspector,  when  any  two  of  the 

Pdillips  creditors  shall  be  satisfied  that  six  sevenths  in  number 
SuRBiDOB.  and  value  of  the  creditors  whose  debts  amount  to  lOL 
and  upwards,  have  signed  such  deed  or  merorandum, 
it  shall  be  lawful  for  such  trustee  or  inspector,  or  for 
such  two  creditors,  as  the  case  may  be,  to  certify  the 
same  to  the  court  in  writing ;  and  such  certificate  shall 
be  filed  with  the  registrar  of  the  court,  and  shall  there* 
upon  be  primd  fade  evidence  in  all  courts  of  law  and 
equity  that  such  deed  or  memorandum  of  arrangement 
has  been  so  signed."  And  the  227th  section  enacts  that 
every  such  certificate  as  last  aforesaid,  shall  have  ap- 
pended thereto  a  fuU  account  of  the  debts  of  such  trader, 
together  with  the  names,  residences,  and  occupations  of 
his  creditors,  and  shall  be  accompanied  by  an  aflidavit 
by  such  trader  verifying  the  same ;  and  any  omission  in 
such  account,  or  the  insertion  therein  of  any  debt  not 
really  existing,  or  of  any  larger  amount  of  debt  than 
that  really  existing,  and  which  shall  appear  to  the  court 
to  have  been  made  through  the  culpable  negligence  or 
fraud  of  such  trader,  with  intent  to  defraud  any  of  hid 
creditors,  shall  deprive  him  of  the  benefit  of  the  pro- 
visions of  this  act  with  respect  to  arrangements  by 
deed,  and  of  the  discharge  proposed  in  any  such  deed 
or  memorandum  of  arrangement:  provided  always, 
that  any  omission,  insertion,  or  incorrectness  in  such 
account,  which  shall  not  have  been  made  through 
such  culpable  negligence  or  fraud  as  aforesaid,  shall  not 
defeat  or  otherwise  affect  such  deed  or  memorandum  of 
arrangement."  \Wildey  C.  J.  Is  there  any  clause  in 
the  act  making  the  deed  pleadable  in  bar?]  None. 
This*  is  a  case  where  it  is  sought  to  bind  a  party  by  a 
deed  which  he  has  not  executed ;  the  court  will,  there- 
fore, look  at  it  with  strictness.  The  creditors  are  only 
bound  by  a  deed  framed  and  executed  with  a  due  re- 
gard to  the  provisions  of  the  act.    The  plaintiffiare 
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entitled  to  have  all  the  facts  accurately  and  affirma-  1850. 

lively  stated.    As  this  could  only  be  binding  on  the   

plaintiffs  in  the  event  of  a  certain  proportion  in  number  Phi^iw 
and  value  of  the  creditors  executing  it^  the  defendant  Subbidoe. 
was  bound  to  state  the  names  of  the  several  creditors  by 
whom  it  was  signed,  and  the  amounts  of  their  respec- 
tive debts.  The  general  rule  of  pleading  applicable  to 
this  case  is  thus  stated  in  Steplien  on  Pleading^  5th  edit, 
p.  338,  Rule  4, — The  pleadings  must  specify  the 
names  of  persons," — "  The  rule  relates  to  persons  not 
parties  to  the  suit,  of  whom  mention  is  made  in  the 
the  pleading.  The  names  of  such  persons,  viz.  the 
Christian  name  and  surname,  or  name  of  dignity,  must 
in  general  be  given,  but,  if  not  within  the  knowledge 
of  the  party  pleading,  an  allegation  to  that  effect 
should  be  made,  and  such  allegation  will  excuse  the 
omission  of  name."  (a)  It  is  true  the  deed  shews 
who  are  the  parties  who  have  executed  it:  but 
the  plaintiffs  are  entitled  to  know  who  the  several 
persons  are  to  whom  the  defendant  b  indebted,  and  the 
amount  of  their  respective  debts,  in  order  to  eee  that 
the  parties  who  have  executed  the  deed  are  in  reality 
the  proportion  in  number  and  amount  required  by 
the  statute  to  give  force  and  validity  to  the  arrange- 
ment. [^Mauky  J.  There  is  an  averment  that  the 
persons  who  executed  the  deed  are  in  truth  six  sevenths 
in  number  and  amount  of  the  creditors.]  True :  but 
this  point  arises  on  special  demurrer ;  and  the  plain- 
tiffs have  a  right  to  have  all  the  names  set  out,  to  give 
him  the  means  of  making  inquiry.  A  distinction  is 
taken  between  setting  out  a  deed  or  other  written  in- 
strument by  description,  and  stating  a  transaction  be- 


(a)  Buckley  v.  Rice  Thomas, 
Phwd.  128.  o. ;  Rowe  v. 
Roach,  \  M.      Selw.  304.; 

VOL.  IX.  —  C.  H. 


BaU  V.  Gordon,  9  M. 
345. ;  Tigar  v.  Gordon,  9  M. 
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  pointed  out  in  Le^n/  v.  Webb  and  Gatty  v.  Field  (a\ 

Philups  ^here  Lord  Denmaiiy  in  delivering  the  opinion  of  the 
SuaaiDOE.  court  upon  this  point,  says, — "  The  question  reserved 
for  consideration  in  the  first  of  these  cases  turned 
upon  the  insertion  of  initials  only,  instead  of  the  fiiU 
Christian  names;  in  the  second,  on  the  omission  of 
Christian  names,  and  substitution  of  'Mr.'  And  we 
arc  of  opinion,  that,  when  such  omission  or  substitution 
is  made,  not  in  the  description  of  some  written  instru- 
ment, but  in  the  statement  of  a  transaction  between  the 
parties  on  which  the  action  turns,  it  is  good  ground  of 
special  demurrer.  We  must  presume  that  every  person 
has  a  Christian  name ;  and  it  ought  to  be  stated,  or 
reason  assigned  for  the  omission."  [  Talfaurd,  J.  The 
last  case  upon  the  subject  is,  Kinnersley  v.  Knott,  {b) 
MauUj  J.  This  rather  comes  within  the  6th  division 
of  Rule  VII.  in  Stephen  (5th  edit.,  p.  392),  — «  a  ge- 
neral mode  of  pleading  is  allowed  where  great  prolixity 
is  thereby  avoided."]  In  that  case,  the  plea  should 
have  so  alleged.  The  next  objection  is,  that  it  is  not 
positively  alleged  in  the  plea  that  the  defendant  made 
the  indenture.  IMaule,  J.  Certain  words  are  omitted 
in  copying  the  demurrer-books,  which  seems  to  leave 
the  matter  entirely  at  large.  But,  is  not  that  cured 
by  the  subsequent  allegations  ?]  It  is  pointed  out  as 
ground  of  special  demurrer.  If  the  plea  does  state  that 
the  defendant  made  the  deed,  then  it  is  open  to  a  further 
objection,  viz.  that  it  is  repugnant  and  insensible,  inas- 
much as  two  dates  are  mentioned.  Then,  the  provisions 
of  the  deed  are  not  well  stated :  there  is  a  primary  tnut 
which  ought  to  have  been  set  out.  \_Maule,  J.  It  does 
not  follow  that  they  are  charges  to  which  the  assignees 
are  subject.    Wilde,  C.  J.    There  is  nothing  in  the 


(fl)  9Q.B.  431. 


(6)  Antiy  Vol.  VII.  p.  180. 
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act  to  prescribe  what  shall  be  the  precise  form  of  the 
deed.  The  six  sevenths  are  to  decide  it.  Can  it  be 
material  to  set  out  all  the  trusts?  See  the  incon- 
venience^ the  prolixity  it  would  lead  to.  There  might 
be  trusts  to  carry  on  the  trade,  and  a  variety  of  other 
things.]  The  plea  goes  on  to  say,  that  the  said  deed 
contained  certain  other  provisos,  &c.,  therein  set  forth." 
These  might  be  material  with  reference  to  the  defend- 
ant's covenants,  and  ought  to  have  been  set  out.  The 
deed  does  not  operate  as  an  absolute  release  of  the  debt, 
but  only  conditional  on  the  performance  of  the  defend- 
ant's covenants.  Whether  or  not  the  defendant  has 
performed  his  covenants,  may  depend  very  much  on  the 
trusts  which  are  not  setout.  The  plaintiffs,  therefore, 
have  a  right  to  have  them  placed  on  the  record.  If 
this  deed  operated  as  a  release,  when  did  it  become  so  ? 
[^Maule  J.  At  once.]  The  plaintiffs  do  not  covenant 
not  to  sue.  This  matter  was  very  much  considered  in 
the  Exchequer  Chamber,  in  a  case  of  Ford  v.  Beech  (a), 
[itfai/fc,  J.  And  in  a  more  recent  case  in  this  court, 
of  Gibbons  v.  Vouillon  (b).  The  effect  of  the  deed  and 
of  the  statute  is,  that  the  deed  enures  ns  a  release,  pro- 
vided the  defendant  has  performed  all  his  covenants, 
and  complied  with  all  the  conditions.  It  is  a  sort  of 
penalty, — a  forfeiture  of  the  debt.]  If  so,  this  ought 
to  have  been  pleaded  in  bar,  and  not  to  the  further 
maintenance  of  the  action.  \^Maule,  J.  The  deed 
enures  as  a  release  at  the  election  of  the  debtor :  and  is 
therefore  properly  pleadable  in  bar  of  the  further  main- 
tenance of  the  action.]  There  is  no  averment  of  any 
suspension  of  payment  by  the  defendant  in  point  of  fact, 
but  merely  that  the  defendant  was  indebted  to  certain 
persons  in  divers  sums,  which  he  was  unable  to  pay  in 


1850. 
Phillips 

V, 

SUBRIDOE. 


(a)  11  Q.  B.  852.  (ft)  Ante,  Vol.  VIII.  p.  48.3. 
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  of  Bankruptcy  had  no  jurisdiction. 

Phillips 

V, 

SuBRiDOB.  Aspland  (with  whom  was  Byles,  Serjt),  contra.  The 
plea  in  question  is  substantially  a  good  plea  under  the 
224th  and  225th  sections  of  the  statute.  By  the  first 
of  those  sections,  the  deed  is  made  binding  upon  the 
plaintiffs  notwithstanding  its  non-execution  by  them, 
provided  the  defendant  has  performed  all  that  it  was 
incumbent  on  him  to  perform.  The  plea  sufficiently 
shews  that  there  was  a  suspenaon  of  payment  by  the 
defendant,  and  that  the  plaintifis  had  notice  of  it 
[^fVildey  C.  J.  The  plea  states  that  the  plaintiffs  had 
notice  from  the  defendant  of  the  said  suspension  of  pay- 
ment. If  there  is  no  previous  mention  of  suspension  of 
payment,  must  we  not  reject  the  whole  ?]  The  plea, 
in  the  previous  part,  states  that  the  defendant  was  in- 
solvent, and  unable  to  pay  his  debts.  [^Wilde,  C.  J. 
The  word  suspension "  has  a  very  distinct  meanmg. 
The  statute  speaks  of  the  fact.]  It  is  to  be  observed 
that  this  is  not  pointed  out  as  ground  of  special  de- 
murrer. The  question,  therefore,  is,  whether  this 
general  allegation  is  not  sufficient.  Besides,  it  is  clearly 
involved  in  the  allegation  of  notice.  Further,  the  court 
of  Bankruptcy  has  acted :  and  this  court  will  assume 
that  that  court  has  done  its  duty  in  this  respect.  The 
question  as  to  the  release  has  been  already  disposed  of 
by  the  court.  Then,  as  to  the  matters  of  form.  It  is 
said  there  is  a  repugnancy,  inasmuch  as  the  deed  is 
stated  to  have  been  made  on  two  different  days.  As  to 
the  day  first  mentioned,  however,  it  is  insensible,  and 
the  court  will  reject  it.  And  in  a  subsequent  part  of 
the  plea  there  is  a  distinct  averment  that  the  deed  was 
made  on  the  7th  of  November,  1849.  In  Steplien  on 
Pleading y  p.  404,  it  is  laid  down,  that  "No  greater 
particularity  is  required  than  the  nature  of  the  thing 
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value  in  respect  of  each  amount  only  as,  upon  an  ac- 
count furl  J  stated,  after  allowing  the  value  of  mortgaged 
property  and  other  such  available  securities  or  liens 
from  the  defendant,  appeared  to  be  the  balance  due  to 
him ;  and  that  the  creditors  by  whom  and  on  behalf  of 
whom  their  names  were  subscribed  and  seals  affixed, 
were  more  than  six  sevenths  in  number  and  value  of  the 
creditors  of  the  defendant  within  the  meaning  of  the  said 
provisions  of  the  said  act,  whose  debts  amounted,  within 
the  meaning  of  the  said  provisions,  to  the  sum  of  lOL 
and  upwards,  accounting  every  creditor  as  a  creditor  in 
value  in  respect  of  such  amount  only  as,  upon  an  ac- 
count fairly  stated,  after  allowing  the  value  of  mort- 
gaged property  and  other  such  available  securities 
or  liens  from  the  defendant,  appeared  to  be  the  balance 
due  to  him ;  and  that  the  plaintiffs  were  at  the  time  of 
making  the  said  deed  creditors  of  the  defendant  in 
respect  of  the  said  causes  of  action  in  the  introductory 
part  of  this  plea  mentioned,  within  the  meaning  of  the 
said  provisions  of  the  said  act ;  and  that,  before  and  at 
the  said  time  of  making  the  siud  deed,  the  amount  in  the 
introductory  part  of  the  plea  mentioned  was  a  debt  then 
due  from  the  defendant  to  the  pliuntifis  within  the  mean- 
ing of  the  said  deed ;  and  that,  after  the  said  suspension 
of  payment,  and  after  the  said  deed  had  been  so  signed, 
and  the  names  of  such  majority  as  aforesiud  of  creditors 
had  been  so  subscribed  and  seals  so  affixed,  to  wit,  on 
the  2nd  of  January,  1850,  and  before  the  presentation 
of  the  petition  hereinafter  mentioned,  the  phuntiffii  had 
notice  from  the  defendant  of  the  said  suspension  of 
payment,  and  of  the  said  deed  of  arrangement,  and  were 
then  requested  by  the  defendant  to  sign  and  execute 
the  same,  and  the  plaintiffs  then  might  and  could  (if 
they  would)  have  signed  and  executed  the  same  as 
parties  of  the  second  part ;  and  that  the  bill  in  the 
first  count  mentioned  was  held  by  the  plaintiff  at  the 
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in  Smith  v.  Doe  d.  The  Earl  of  Jersey,  (a)  Under 
this  act,  there  is  a  special  reason  why  the  general  aver- 
ment should  be  held  sufficient.  The  226th  section 
requires  the  trustee  or  inspector^  or  two  creditors,  to 
certify  that  the  deed  has  been  signed  by  six  sevenths  in 
number  and  value  of  the  creditors  whose  debts  amount 
to  10/.  and  upwards.  [^Cresswell,  J.  And  s.  237  re- 
quires an  account  of  the  debts  of  the  trader  to  be  ap- 
pended to  the  certificate,  together  with  the  names, 
residences,  and  occupations  of  his  creditors.]  That 
section  gives  the  creditors  ample  means  of  ascertaining 
that  which  it  is  contended  should  have  appeared  on  the 
face  of  this  plea.  Perfect  information  could  not  be 
furnished  by  the  plea:  some  of  the  creditors  execute 
by  power  of  attorney,  which  would  not  be  in  the  custody 
or  power  of  the  defendant :  Ilibbert  v.  Knight,  (i)  The 
plea  alleges  that  the  deed  was  subscribed  by  diven?,  to 
wity  two  hundred  of  the  defendant's  creditors :  the  vide- 
licet  may  be  rejected, — Nash  v.  Brown  (c);  and  then 
the  plea  shews  the  impracticability  of  setting  out  all  the 
names.  [^Cresswelly  J.  The  numbers  are  not  material.] 
A  date  may  be  assumed  to  be  material  upon  demurrer, 
when,  if  truly  stated,  it  would  support  the  pleading, — 
Ryalls  V.  BramalL  (d)  {^fVildcj  C.  J.  In  that  case 
you  would  be  put  to  proof  of  the  precise  number.]  The 
plaintiffs  arc  under  no  hardship ;  for,  if  they  had  taken 
the  right  course,  they  might  have  discontinued  without 
costs:  JVullen  v.  Smith,  (e) 

Channell,  Serjt.,  in  reply.  It  is  important  that  the 
plaintiffs  should  find  upon  the  face  of  the  plea  a  distinct 
and  positive  allegation  of  an  actual  su.<i)en8ion  of  pay- 


(a)  Cited  11  Price,  IQS. 
lb)  12  Jurist,  162. 
(<•)  Ante,  Vol.  VI.  p.  ,584., 
GD.^L,  32y. 


(rf)  5  D.  Ss-  L.  753. 
{e)  9  Ad.     E.  505. 
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said  court,  in  pursuance  of  the  said  petition,  and  of  the  1850. 
said  act,  and  then  having  jurisdiction  in  and  over  the  mat-  ■ 
ters  of  the  said  application,  did  make  and  give  to  the  de- 
fendant  a  certificate,  whereby  the  said  court  did  certify  Surbidge. 
that  the  said  deed  of  arrangement  had  been  duly  signed 
by  or  on  behalf  of  six  sevenths  in  number  and  value  of 
the  creditors  of  the  defendant,  whose  debts  amounted, 
within  the  meaning  of  the  said  provisions,  to  102.  and 
upwards,  accounting  every  creditor  as  a  creditor  in  value 
in  respect  of  such  amount  only  as,  upon  an  account  fairly 
stated,  after  allowing  the  value  of  mortgaged  property 
and  all  other  such  available  securities  or  liens  from 
the  defendant,  appeared  to  be  the  balance  due  to  him. 
The  plea  then,  after  a  general  averment  of  performance 
by  the  defendant  of  the  covenants  on  his  part,  pro- 
ceeded to  aver,  that  the  said  parties  of  the  second  part  on 
and  at  all  times  after  the  making  of  the  said  deed  assented 
to  the  same,  and  acted  as  such  trustees ;  tliat  thereby 
and  thereupon  the  said  deed  became  and  was  as  effectual 
and  obligatory  upon  the  plaintiffs  as  if  they  had  duly 
signed  the  same ;  that  the  said  deed  and  certificate  still 
remained  in  full  force ;  and  that,  by  reason  of  the  matter 
aforesaid,  and  of  suing  the  defendant  in  this  action,  the 
said  defendant,  theretofore,  and  after  the  commence- 
ment of  this  action,  to  wit,  on  &c.,  became  and  was 
released  and  discharged  from  the  said  causes  of  action  in 
the  introductory  part  of  the  plea  mentioned,  and  from 
the  plaintiffs'  right  to  sue  for  the  same, — verification* 

To  this  plea  the  plaintiffs  demurred  specially,  assign-  Special  de- 
ing  for  causes,  amongst  others,  —  that  the  plea  is  uncer- 
tain  and  insufficient,  in  that  it  states  that  the  defendant 
was  indebted  to  the  parties  of  the  second  part  to  the 
deed  therein  mentioned,  and  to  divers  other  persons,  in 
divers  sums  respectively,  without  mentioning  or  giving 
their  Christian  or  surnames,  or  stating  how  many  they 
were,  or  offering  any  excuse  whatever  for  such  omis- 
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  the  respective  sums  in  which  the  defendant  was  so 

indebted,  —  that  the  plea  is  uncertain  and  insufficient, 
9DRRIDOB.  in  that  it  states  that  the  said  deed  contiuned  certain 
other  provisos,  declarations,  and  agreements  in  the  said 
deed  set  forth,  and  it  is  nowhere  stated  in  the  said  plea 
what  those  provisos,  declarations,  or  agreements,  or  any 
of  them,  are,  and  that  the  same  should  have  been  fuUj 
set  forth  in  the  plea,  that  the  plaintiffi  might  have  an 
opportunity  of  traversing  or  pleading  to  them,  —  that 
the  plea  is  further  uncertain  and  insufficient,  in  that 
it  is  nowhere  stated  in  the  said  plea  what  were  the  re- 
spective Christian  and  surnames  of  the  creditors  who  ex- 
ecuted the  said  deed  themselves,  or  of  the  other  creditors 
who  executed  the  said  deed  by  their  agents,  and  also  in 
that  the  Christian  and  surnames  of  such  agents  ought 
to  have  been  set  forth  in  the  plea,  or  an  excuse  alleged ; 
that  the  plea  is  also  insufficient,  for,  that  the  deed 
ought  to  have  been  set  forth  in  the  plea,  or  pleaded  ac- 
cording to  its  legal  effect,  —  that  it  should  have  been  a 
plea  in  bar  of  the  action  generally,  and  not  to  the 
further  maintenance,  —  and  that  it  is  argumentative, 
and  sets  out  conclusions  of  law. 
The  defendant  joined  in  demurrer. 

Channelly  Serjt.  (with  whom  was  Unthank),  in  support 
of  the  demurrer.  The  deed  relied  on  in  the  plea  is 
sought  to  be  brought  within  the  224th  section  of  the 
Bankrupt  Law  Consolidation  Act,  1849,  12  &  13  Vict. 
r.  106,  which  enacts  that  any  deed  or  memorandum  of 
arrangement,  now  or  hereafter  entered  into  between  any 
such  trader  and  his  creditors,  and  signed  by,  or  on  be- 
half of,  six  sevenths  in  number  and  value  of  those  cre- 
ditors whose  debts  amount  to  10/.  and  upwards,  touch- 
ing such  trader's  liabilities,  and  his  release  therefrom, 
and  the  distribution,  inspection,  conduct,  management. 
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and  mode  of  winding  ap  his  estate,  or  all  or  any  of  such 
matters,  or  any  matters  having  reference  thereto,  shall 
(subject  to  the  conditions  hereinafter  mentioned)  be  as 
effectual  and  obligatory  in  all  respects  upon  all  the  cre- 
ditors who  shall  not  have  signed  such  deed  or  memo- 
randum of  arrangement,  as  if  they  had  duly  signed  the 
same ;  and  such  deed  or  memorandum,  when  so  signed, 
shall  not  be,  or  liable  to  be,  disturbed  or  impeached  by 
reason  of  any  prior  or  subsequent  act  of  bankraptcy  ; 
provided,  always,  that  every  creditor  shall  be  accounted 
a  creditor  in  value  in  respect  of  such  amount  only  as 
upon  an  account  fairly  stated,  after  allowing  the  value 
of  mortgaged  property  and  other  such  available  secu- 
rities or  liens  from  such  trader,  shall  appear  to  be  the 
balance  due  to  him."  The  225th  section  enacts  that 
no  such  deed  or  memorandum  of  agreement  shall  be 
effectual  or  obligatory  upon  any  creditor  who  shall  not 
have  signed  the  same,  until  after  the  expiration  of  three 
months  from  the  time  at  which  such  creditor  shall  have 
had  notice  from  such  trader  of  his  suspension  of  pay- 
ment, and  of  such  deed  or  memorandum  of  arrangement 
unless  such  trader  shall,  within  such  time,  obtain  from 
the  court  an  order  or  certificate  of  the  said  court, 
declaring  or  certifying  that  such  deed  or  memorandum 
of  arrangement  has  been  duly  signed  by  or  on  behalf  of 
such  majority  of  the  creditors  as  aforesaid ;  and  it  shall 
be  lawful  for  the  court  within  the  district  of  which  the 
trader  shall  have  resided  or  carried  on  business  for  six 
months  next  immediately  preceeding  his  suspension  of 
payment,  to  make  such  order  or  certificate  on  the  peti- 
tion of  any  such  trader,  and  to  exercise  jurisdiction  in 
and  over  the  matters  of  any  such  application ;  and  no 
creditor  who  shall  not  have  had  fourteen  days*  notice  of 
any  intended  application  for  such  order  or  certificate  as 
aforesaid,  shall  be  bound  thereby."  Section  226  enacts, 
that,  when  the  trustees  or  inspector  under  any  such 
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  spect.    It  would  be  absolutely  impossible  to  iraroe  a 

Phillips  ^j^j^  ^  ^j^^  provisos  and  stipulations  necessary  for 

SuRRiDOB.  the  winding  up  of  an  estate.  To  require  that  would 
go  far  to  frustrate  and  destroy  the  spirit  and  intention 
of  the  act.  The  same  remarks  will  apply  to  the  argu- 
ment as  to  the  primary  trusts. 

The  objections  to  the  form  of  the  plea  were  suflBciently 
answered  in  the  course  of  the  argument. 

Whether  the  deed  has  the  effect  of  a  release  of  the 
estate,  as  well  as  of  the  person  of  the  debtor,  it  is  unne- 
cessary to  inquire.  It  clearly  operates  a  release  of 
the  debtor,  and  may  be  so  pleaded ;  and  the  plaintiffs 
are  in  the  same  situation  as  if  they  had  actually  ex- 
ecuted it.  For  these  reasons  I  am  of  opinion  that 
the  defendant  is  entitled  to  the  judgment  of  the  court 
upon  this  demurrer. 

Maule,  J.  I  am  of  the  same  opinion.  The  plea 
is  certainly  in  some  respects  defective :  but,  upon  the 
whole,  I  think  its  defects  are  not  such  as  to  entitle  the 
plaintiffs  to  succeed  upon  this  demurrer.  There  is 
much  weight  in  the  objection  as  to  the  omission  of  the 
words ;  and,  though  I  incline  to  think  that  omission  \s 
remedied  by  what  may  be  picked  up  in  other  parts  of 
the  pica,  I  should  not  be  surprised  if  another  court 
should  hold  the  form  defective.  As  to  the  non-enumera- 
tion of  the  names  of  the  creditors,  I  think  the  case  comes 
within  that  series  of  cases  relating  to  the  avoidance 
of  prolixity.  If  the  number  of  persons  constituting  a 
class  be  small,  they  might  very  well  be  enumerated; 
but  the  courts  have  said,  that,  as  they  probably  might  be 
numerous,  it  is  enough  to  describe  them  in  pleading  by 
their  general  description,  in  order  to  avoid  prolixity. 
The  225th  section  of  the  statute  8i>eaks  of  suspension 
of  payment  as  of  a  thing  of  which  the  creditor  is  to 
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have  notice  ;  and  then  it  shall  be  lawful  for  the  court  1850. 

to  make  an  order  or  certificate  declaring  or  certifying   

that  such  deed  or  memorandum  of  arrangement  has  Poii^i'™ 
been  duly  signed  by  or  on  behalf  of  the  requisite  num-  Surridoe. 
ber  of  creditors.  The  suspension  of  payment  is  not 
introduced  there  as  a  new  thing,  though  the  expression 
is  introduced  for  the  first  time :  the  statute  speaks  of 
it  as  of  something  which  the  framers  consider  as  having 
been  spoken  of  before  in  the  224th  section.  The  cir- 
cumstances mentioned  in  s.  224  do,  in  my  opinion, 
constitute  a  suspension  of  payment  within  the  meaning 
of  s.  225.  The  224th  section  speaks  of  notice  to  the 
creditors  of  the  suspension  of  payment  of  such  trader, 
and  of  the  execution  by  him  of  a  deed  or  memorandum 
of  arrangement.  The  earlier  provisions  of  the  statute 
(s.  211)  shew  that  this  means  a  trader  who  is  "  unable 
to  meet  his  engagements  with  his  creditors,  and  is  de- 
sirous of  laying  the  state  of  his  affairs  before  them.**  I 
therefore  think  the  suspension  of  payment  is  suflSciently 
averred  in  this  plea.  When  a  trader  who  is  unable  to 
meet  his  engagements  with  his  creditors  enters  into  an 
arrangement  of  this  kind,  I  think  that  constitutes  a 
suspension  of  payment "  within  the  225th  section. 
That  being  so,  the  objection  to  the  plea  on  that  ground 
also  fails.  As  to  the  non-allegation  of  the  trusts  of  the 
deed,  the  answer  has  been  given  by  the  Lord  Chief 
Justice.  Though  not  parties  executing  the  deed,  the 
provisions  of  the  statute  having  been  complied  with, 
the  deed  is  as  binding  upon  the  defendants  as  if  they 
had  actually  signed  it.  In  effect  the  six  sevenths  are  con- 
stituted attorneys  for  the  non-assenting  seventh.  These 
facts  being  alleged  shew  that  the  deed  is  the  plaintiffs' 
deed.  The  224th  section  of  the  statute  makes  a  deed 
executed  in  the  manner  prescribed,  subject  to  the  con- 
ditions after  mentioned,  *^  as  effectual  and  obligatory  in 
all  respects  upon  all  the  creditors  who  shall  not  have 
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1850.      signed  such  deed  or  memorandum  of  arrangement^  as  if 

  they  had  duly  signed  the  same."    If  the  trader  does 

Phillips     ^j^^^  ^j^^  parliament  and  the  covenants  in  the 

SuRRiDOE.  <l6ed  require  him  to  do,  and  any  creditor  shall  after- 
wards sue  him  in  respect  of  a  debt  or  demand  included 
in  the  account  annexed  to  the  certificate,  according  to 
the  case  of  Gibbons  v.  Vouillan  (a),  the  deed  shall  operate 
as  a  release.  I  therefore  think  the  plea  is  suffident 
If  the  deed  contain  any  provisions  inconsistent  with 
that  construction,  that  might  be  shewn  by  way  of  re- 
plication. With  regard  to  the  plea  being  pleaded  to 
the  further  maintenance  of  the  action,  I  have  already 
sufficiently  intimated  my  opinion  in  the  course  of  the 
argument.  Upon  the  whole,  therefore,  I  concur  with 
my  Lord  in  thinking  that  the  defendant  is  entitled  to 
judgment 

Cresswell,  J.  I  also  think  our  judgment  upon 
this  demurrer  must  be  for  the  defendant.  As  to  the 
objection  that  the  Christian  and  surnames  of  all  the  cre- 
ditors parties  to  the  deed  of  the  third  part  are  not  set 
out,  I  think  the  case  falls  within  the  rule  cited  from 
my  brother  StepherCs  book,  which  permits  certain  mat- 
ters to  be  alleged  in  general  terms,  with  a  view  to 
avoid  undue  prolixity.  I  think  the  objection  as  to  the 
inconsistency  in  the  dates  arises  evidently  from  a  mere 
clerical  error,  and  is  sufficiently  cured  by  the  other 
parts  of  the  plea  which  have  been  referred  to,  and  that 
we  may  collect  from  the  whole  of  it  when  the  deed  wi« 
made.  Profert  is  made,  and  some  of  the  covenants  are 
set  out,  and  there  is  a  positive  averment  of  the  execu- 
tion of  the  deed  by  six  sevenths  in  number  and  value 
of  the  defendant's  creditors.  As  to  the  objection  to 
the  deed  being  pleaded  as  a  release, — the  defendant 


(a)  Ante,  VoL  VIII.  p.  4S3. 
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might  have  placed  himself  in  a  difficulty  if  he  had  1850. 
pleaded  it  as  a  release  by  the  plaintiffs.  It  is  not  a  re«  — 
lease  of  the  defendant  by  the  plaintiffs.  The  defendant 
is  not  released  by  the  deed^  but  by  the  act  of  parliament,  Surridoe. 
the  224th  section  of  which  says  that  the  deed  entered 
into  and  signed  in  the  manner  prescribed,  and  subject 
to  certain  conditions,  shall  be  as  effectual  and  obliga- 
tory in  all  respects  upon  all  the  creditors  who  shall  not 
have  signed  the  same,  as  if  they  /uid  duly  signed  it." 
Accordingly,  the  plea,  after  averring  that  the  deed  was 
executed  by  the  required  number  of  creditors,  and 
shewing  that  the  provisions  of  the  statute  had  been 
duly  complied  with,  concludes  with  an  averment,  that, 
by  reason  of  the  matters  aforesaid,  and  of  suing  the 
defendant  in  this  action,  the  defendant  became  and  was 
released  and  discharged  from  the  causes  of  action  in  the 
introductory  part  of  the  plea  mentioned,  and  from  the 
plaintiffs'  right  to  sue  for  the  same."  I  think  it  is  cor- 
rectly pleaded.  As  to  the  suspension  of  payment,  it 
seems  to  me  that  there  is  no  difficulty,  inasmuch  as  the 
objection  arises  upon  general  demurrer  only.  If  the 
question  had  been  raised  by  special  demurrer,  there 
might  have  been  some  difficulty  in  saying  that  the  plea 
discloses  a  suspension  of  payment.  It  states  that  the 
defendant  was  a  trader,  and  was  indebted  to  divers 
persons  in  divers  sums,  and  was  unable  to  pay  the  same 
in  full  When  a  man  says  that,  surely  it  cannot  be 
a  very  forced  construction  to  say  that  he  has  failed  to 
meet  his  engagements  with  his  creditors.  Upon  the 
whole,  I  think  the  plea  is  sufficient,  and  that  the  de- 
fendant is  entitled  to  judgment. 

Talfoubd,  J.  I  am  of  the  same  opinion.  The  ob- 
jection arising  from  the  omission  of  the  names  of  the 
several  creditors  and  the  amount  of  their  respective 
debts,  has  received  a  sufficient  answer  from  my  Lord 


766 


TRINITY  TERM, 


1850.      and  my  learned  Brothers.    The  cases  cited  in  support 

  of  that  objection,  will  be  found  to  be  cases  where,  as  in 

Phillips  Gatty  v.  Field  (a),  the  plea  professed  to  set  out  the 
SuRRioGB  set  them  out  imperfectly,  or  where  the  re- 

ference was  of  such  a  nature  as  that  there  could  ha?e 
been  no  objection,  on  the  score  of  prolixity,  to  the  setting 
them  out.  As  to  the  allegation  of  suspension  of  pay- 
ment, though  there  might  have  been  some  difScultj 
if  the  imperfect  statement  of  it  had  been  pointed  out 
as  ground  of  special  demurrer,  I  think  that,  taking  the 
statement  of  the  deed  with  the  antecedent  and  subee- 
quent  references,  it  sufficiently  appears  that  the  making 
of  the  deed  itself  amounted  to  a  suspension  of  payment 
within  the  meaning  of  the  statute.  Upon  the  whvle,it 
appears  to  me  that  the  plea  in  substance  satisfies  all  the 
requisites  of  the  act  of  parliament,  and  therefore  that 
there  must  be  judgment  for  the  defendant. 

Judgment  for  the  defendant  {by 

(a)  9         431.  (6)  See  StewaH  t.  CoUiu, 

post,  VoL  X.  p.  634. 


Parker  v.  The  Great  Western  Railway  Com- 


pany. 

June  6. 

The  court 
refused  to 
compel  the 
plaintiff  to 
give  security 
for  costs, 
upon  affida- 
vits stating 
that  he  was 
in  insolvent 

circumstances,  and  had  mortgaged  or  assigned  to  a  third  party  all  his  interest  io 
the  subject  matter  of  the  action. 


'J^HIS  was  an  action  brought  by  the  plaintiff,  aca^ 
rier,  to  recover  from  the  Great  Western  Railway 
Company  a  large  sum  of  money  allied  to  be  due  to  him 
from  them  for  overcharges  said  to  have  been  made  by 
the  company  in  respect  of  goods  carried  on  their  rail- 
way.   Upon  the  cause  coming  on  for  trial,  it  was  re- 
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ferred  to  an  arbitrator,  who  was  still  proceeding  with 
the  reference. 

On  the  7  th  of  February  last,  a  notice,  signed  by  the 
plaintiff,  of  which  the  following  is  a  copy,  was  served 
upon  the  company :  — 

"  To  the  Great  Western  Railway  Company. 
Take  notice,  that,  by  indenture  bearing  date  the 
7th  day  of  Fehruaryy  1850,  and  made  between  the 
undersigned,  Richard  Parkery  of  the  Neto  Inn  Yard, 
Old  Bailey^  in  the  city  of  London^  common  carrier,  of 
the  one  part,  and  John  Scotty  of  &c.,  of  the  other  part, 
— after  reciting,  amongst  other  things,  that  the  said 
Richard  Parker  claimed  various  large  sums  of  money 
to  be  due  and  owing  to  him  from  the  Great  Western 
Railway  Company,  and  had  brought  an  action  for  re- 
coyery  of  part  thereof,  which  action  and  all  other 
matters  in  difference  between  the  said  Richard  Parker 
and  the  said  company  had  been  referred  to  arbitration ; 
and  that  the  reference  was  still  pending ;  and  that  the 
siud  Richard  Parker  was  indebted  to  the  said  John 
Scott  in  a  certain  sum  of  money  in  the  said  indenture 
mentioned,  —  the  said  Richard  Parker  did  thereby  bar- 
gain, sell,  assign,  transfer,  and  set  over  unto  the  said 
John  Scotty  his  executors,  administrators,  and  assigns, 
all  and  every  the  several  claims  and  demands,  sums  and 
sum  of  money  whatsoever  due  and  owing  to  the  said 
Richard  Parker  from  the  Great  Western  Railway  Com- 
pany for  and  in  respect  of  damages,  overcharges,  or 
otherwise,  for  recovery  of  part  whereof  the  said  action 
had  been  commenced,  and  in  respect  of  other  part 
whereof  a  notice  in  writing  had  been  given  to  the  said 
Great  Western  Railway  Company  by  the  said  Richard 
Parkery  which  said  notice  was  accompanied  by  three 
books  of  account  containing  the  particulars  of  such 
last-mentioned  claim,  and  in  respect  of  other  part 
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whereof  a  further  notice  in  writing  bad  been  giTen 
pursuant  to  the  power  and  authority  oontained  in  the 
therein-recited  order  of  reference,  and  also  all  and  eveiy 
other  claims  and  demands,  sums  and  sum  of  money 
thereafter  to  be  made  or  to  accrue  to  the  siud  Richard 
Parker^  and  which  should  or  might  be  included  in 
any  award  to  be  made  by  the  arbitrator  to  whom 
the  said  cause  and  the  said  matters  in  difference  had 
been  referred,  and  all  and  every  the  right  and  inte- 
rest, benefit,  claim,  and  demand  whatsoever  of  the  said 
Richard  Parker  of,  in,  and  to  the  same,  and  every 
part  thereof  respectively,  and  of,  in,  and  to  the  sud 
action,  reference,  and  the  award  to  be  made  in  pur- 
suance thereof,  —  To  hold  the  said  premises  unto  the 
said  John  Scott,  his  executors,  administrators,  and  as- 
signs :  And  take  further  notice,  that,  in  the  said  inden- 
ture is  contained  a  power  for  the  said  John  Scott,  his 
executors,  administrators,  and  assigns,  to  demand,  re- 
cover, and  receive  of  and  from  the  said  Great  Western 
Railway  Company,  and  every  person  whomsoever  liable 
to  pay  the  same,  the  said  claims  and  demands,  siuns  and 
sum  of  money,  every  or  any  part  thereof,  and  to  pro- 
secute the  said  action  and  reference  in  such  manner  as 
the  said  John  Scott,  his  executors,  administrators,  and 
assigns,  might  think  fit,  and  to  obtain  and  procure  the 
award  of  the  said  arbitrator,  and  to  take  and  prosecute 
all  such  ways  and  means  and  all  such  proceedingis 
as  might  be  necessary  or  proper  in  the  judgment  of 
the  said  John  Scott,  his  executors,  administrators,  or 
assigns,  for  obtaining  and  enforcing  the  performance 
and  fulfilment  of  the  said  award,  and  also  to  enter  into 
any  composition,  compromise,  or  agreement  touching 
the  said  claims  and  demands,  sums  and  sum  of  money, 
every  or  any  part  thereof,  or  the  said  action  and  refer- 
ence, which  the  said  John  Scott,  his  executors,  adminis- 
trators, or  assigns  might  think  fit ;  and  that  the  consent 
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of  the  said  Richard  Parker ^  bis  executors  or  adminis- 
trators, should  not  be  requisite  or  necessary  for  that 
purpose^  and  to  give  such  receipts,  releases,  acquittances, 
and  discharges  from  time  to  time  for  all  such  moneys  as 
should  be  paid  to  the  said  John  Scotty  his  executors, 
administrators,  or  assigns,  or  to  his  or  their  attorney  or 
attorneys,  for  or  on  account  of  the  said  premises,  and 
generally  to  do,  execute,  and  assent  to  any  and  every 
other  act  and  thing  which  he  or  they  might  think 
proper  with  reference  to  the  matters  aforesaid ;  and  in 
the  said  indenture  is  contained  a  proviso  for  redemption 
of  the  said  premises  on  payment,  on  or  before  the  7  th 
day  of  May  next,  by  the  said  Richard  Parker,  his  ex- 
ecutors or  administrators,  to  the  said  John  Scott,  his 
executors,  administrators,  or  assigns,  of  the  sum  of 
3,268/1  I6s.  Ad.,  with  interest  thereon  at  the  rate  of  5L 
per  centum  per  annum,  and  of  such  further  sum  and 
sums  of  money  as  the  said  John  Scott,  his  executors  or 
ndministrators,  should  from  time  to  time  advance  to  or 
for  the  said  Richard  Parker  ;  provided  that  the  amount 
to  be  secured  by  the  said  indenture  should  not  exceed 
in  the  whole  the  principal  sum  of  5,000/.  Dated,"  &c. 

Upon  an  affidavit  setting  forth  the  above  facts,  and 
further  stating  that  the  plaintiff  was  made  a  bankrupt 
in  1846,  and  that  afterwards  he  set  up  again  in  business 
as  a  carrier  at  the  New  Inn,  Old  Bailey,  but  that 
ever  since  his  said  bankruptcy  he  had  been  in  failing 
circumstances :  that  the  plaintiff,  for  a  long  time  prior 
to  the  said  8th  of  February^  1850,  had  a  person  in 
charge  of  his  premises  and  his  stock  and^  plant  at  the 
New  Inn,  Old  Bailey,  on  behalf  of  other  persons,  cre- 
ditors of  the  plaintiff,  either  under  an  execution  against 
the  said  plwntiff,  or  under  some  agreement  whereby  the 
plaintiff  agreed  to  account  to  the  said  creditors  or  per- 
sons for  all  the  business  he  transacted  -there :  that  the 
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pkiotiff  had  fof  some  time  {Mst  had  a  place  other  tliaii 
hid  own  ptemijses^  where  he  could  put  his  wUggond  and 
carts,  to  prevent  any  person  from  Betting  them,  and  that 
they  had  frequently  been  put  there  to  avoid  aekure  by 
his  creditors:  that- the  horses  and  other  plant  of  the 
plaintiff  had  frequently  been  seissed  by  persons  having 
daims  upon  him,  and  that  the  plaintiff  had  often  been 
obliged  to  leave  his  goods  at  the  station  of  the  said  mil- 
way,  because  he  had  not  enough  tnoney  to  pay  for  the 
carriage  of  them :  that  the  plaintiff  had  lately  left  the 
premises  he  occupied  at  the  New  Inn,  Old  BctUey,  as 
aforesaid,  and  taken  very  snudl  premises  elsewhere  for 
conducting  his  businetti  of  a  earner:  that  tiie  plaintiff 
had  from  time  to  time  received  mon^y  from  John  Statty 
mentioned  in  the  afofesaid  notice,  and  that  the  said 
John  Scott  had  beCn  assisting  the  plaintiff  In  all  tds 
tmdertakings  tod  in  this  action :  that,  at  one  of  the 
meetings  held  befofe  the  arbitrator,  application  was 
nmde  to  the  arbitmtor,  by  the  counsel  for  the  plaintiil^ 
to  allow  the  said  John  Scott  to  be  present  at  the  said 
reference,  and  that  it  was  then  expressly  stated  by  the 
said  plaintifTs  counsel,  ^  a  reason  for  the  aaid  applica- 
tion, that  the  said  John  Scott  was  interested  as  assignee 
of  the  said  claims  in  this  action  against  the  company; 
that  the  arbitrator  acquiesced  in  the  application;  and 
that  the  said  John  Scott  was  present  at  the  said  meeting, 
and  at  all  the  subsequent  meetings  held  under  the  said 
reference :  that  the  said  John  Scott  had  foi*  some  lime 
past  found,  and  still  found,  the  money  for  the  plaintiff 
to  conduct  tliis  action,  and  that  there  was,  as  the  de- 
ponent believed,  some  agreement  or  understandmg  on 
the  part  of  the  said  John  Scott  to  pay  the  plaintiff's  costs 
of  this  action :  and  that  the  deponent  verily  believed 
that  the  plaintiff  was  in  insolvent  circumstances,  and 
altogether  without  means  of  his  own,  and  unable  to  pay 
the  defendants  their  costs  of  the  action,  if  they  should 
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be  saccessful ;  and  that  the  action  was  proi^eeding  solely 
for  the  benefit  of  the  said  John  Scott 

JSoffffins  moved  for  a  role  calling  upotii  the  plaintiff 
to  shew  cause  why  the  proceedings  should  not  be  stayed 
until  he  gave  the  defendants  security  for  costs.  l?he 
affidavit  sufficiently  shews  that  tlie  plainti^  is  insolvent^ 
and  that  the  action  and  reference  are  proceeding  solely 
for  the  benefit  of  Scott,  the  assignee  of  the  claim  there- 
by sought  to  be  recovered^  and  therefore  the  defendants 
are  entitled  to  security.  In  Perkins  v.  Adcock  (a),  it 
was  expressly  held  by  the  court  of  tlzchequer,  that, 
where  a  plaintiff  is  banldrupt  or  insolvent,  and  has 
assigned  the  debt  for  which  the  action  is  brought,  and 
is  suing  for  the  benefit  of  the  assignee,  the  court  will 
require  security  for  costs.  So,  in  BcUl  v.  Boss  (A), 
where  ati  action  of  trespass  appeared  to  have  be^n 
brought  by  a  man  in  very  humble  circumstances,  at 
the  instigation  and  at  the  costs  of  his  landlord,  the 
court  ordered  the  latter  to  give  security  for  the  defend- 
ant's costs, — being  satisfied  firom  the  affidavits  that  the 
action  was  feally  and  substantially  the  action  of  the 
landlord.''  \_MauIe,  J.  You  assume  that  the  defend- 
ants are  entitled  to  security  for  costs  under  the  circum- 
stances, even  if  the  plaintiff  be  a  solvent  person.  The 
authorities,  however,  do  not  warrant  that.  The  action 
being  brought  by  the  proper  plaintiff,  he  being  a  per- 
son having  an  interest  in  the  result, — the  assignment 
to  Scott  being  by  way  of  mortgage  only, — and  being 
solvent,  surely  no  case  is  made  out  for  calling  upon  him 
or  anybody  else  to  give  security  for  the  costs.  fFitde, 
C.  J.  1  do  not  recollect  any  case  of  a  mere  mortgagee 
being  compelled  to  give  security.    Maule,  J.  The 


1850. 
Parker 

V. 

Thr 

GRRAt 

Wbstkrk 
Company. 


(a)  14  If.  ^r.  808. 
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case  of  Wray  y.  Broum  (a)  seems  coDdusive  on  the 
point :  there,  the  court  refused  to  compel  the  plaintiff 
to  give  security  for  costs^  upon  an  affidavit  that  he  had 
been  bankrupt,  and  thrice  discharged  under  the  insolvent 
debtors  act,  and  that  he  was  suing  as  trustee  for  a  third 
person  who  alone  was  beneficially  interested  in  the  sub- 
ject-matter of  the  action,  Tindal,  C.  J.,  said:  *^It 
appears  to  me,  that,  as  each  of  the  grounds  here  urged 
for  requiring  the  plaintiff  to  give  security  for  costs, 
taken  separately,  is  insuffidient,  so,  taken  together,  they 
do  not  help  each  other.  That  the  action  is  brought  in 
the  name  of  the  plaintiff  as  trustee  for  a  third  person, 
is,  according  to  the  authority  of  Morgan  v.  Evans  (i), 
no  ground  for  compelling  security :  and  Snow  v.  Town- 
send  (c)  shews  that  insolvency  is  no  ground  for  such  t 
motion.  The  true  principle  that  governs  these  cases  is 
laid  down  by  Lord  Kenyon  In  Webb  v.  Ward  (d).  *  It 
cannot,'  he  says,  *  be  laid  down  as  a  general  rule,  that 
an  uncertificated  bankrupt  must  in  all  cases  give  security 
for  costs  when  an  action  is  brought  by  him :  that  would 
be  going  much  too  far :  each  case  must  depend  on  its 
own  circumstances.  But  it  is  fair  to  say,  that,  if  the 
action  be  really  brought  for  the  benefit  of  the  assignees, 
they  should  be  responsible  for  the  costs.'  I  therefore 
think  this  rule  must  be  discharged."  And  Erskine^  J., 
said :  "  Finding  it  to  be  clearly  settled  that  the  circum- 
stance of  the  plaintiff  having  been  discharged  under  the 
insolvent  debtors  act  did  not  entitle  him  to  come  and 
ask  for  security  for  costs,  the  defendant  adds  another 
ground,  viz.  that  the  action  is  really  brought  for  the 
benefit  of  a  third  person :  but  this  was  held,  in  Morgan 
V.  EvanSf  not  to  be  a  sufficient  reason  for  compelling 


(a)  8  Scoti,  557,  6  N.  C.        (c)  6  Taunt.  12S,  1  Mar  A, 
271.  477. 
{h)  7  J.  B.  Moore,  344.  (d)  7  T.  B.  296. 
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the  plaintiff  to  give  securitj.  I  therefore  agree  that 
the  rule  must  be  discharged."  That  case,  I  think,  dis- 
poses of  the  present  application.  A  man  having  a  cause 
of  action  against  another,  be  he  ever  so  insolvent,  has  a 
right  to  enforce  it  in  a  court  of  law.  But,  if  he  lends 
his  name  to  another,  to  enable  that  other  to  proceed 
for  his  own  benefit,  the  defendant  is  entitled  to  ask  for 
security.] 

Wilde,  C.  J.  All  the  cases  that  I  am  aware  of  in 
which  security  for  costs  has  been  enforced,  have  been 
cases  where  the  action  is  shewn  to  have  been  really 
brought  for  the  benefit  of  a  third  person,  in  the  name  of 
the  nominal  plaintiff.  I  know  of  none  where  security 
has  been  required  merely  on  the  ground  that  the  debt 
has  been  assigned  to  a  third  person.  The  case  of 
assignees  suing  in  the  name  of  the  bankrupt  is  different^ 
The  mere  circumstance  of  the  party  who  has  a  lien  upon 
the  proceeds  of  the  action  attending  before  the  arbi- 
trator to  watch  the  proceedings,  cannot  have  the  effect 
of  casting  upon  him  a  liability  which  otherwise  the  law 
would  not  have  cast  upon  him. 

Maule,  J.  My  Brother  Coleridge^  in  a  case  of 
Andretos  v.  Marris  (a),  states  the  rule  very  much  in  the 
terms  in  which  it  has  been  stated  by  my  Lord.  He 
says, — "  The  principle  is,  that,  where  another  person  is, 
in  fact,  proceeding  with  an  action  in  the  name  of  the 
party  on  the  record,  and  that  party  is  insolvent,  the 
court  will  compel  him  for  whose  benefit  the  action  is 
proceeding  to  come  in  and  give  security  for  costs.^ 
This  case  clearly  does  not  fall  within  that  principle. 


1850. 


The  rest  of  the  court  concurring. 


Rule  refused,  (ft). 


(a)  7  Dml  P.  C.  712.  Dowl,  P.  C.  460.,  Patteson,  J., 

(6)  In   Day  v.   Smithy  1     says,  that  the  rule  is  confined  to 
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cases  where  a  party  has  been 
deprived  of  oH  his  property ; 
and  therefore  the  court  forces 
those  who  are  become  possessed 
of  it  to  give  security.  But 


there  is  no  instance  in  which, 
an  individual's  property  havti^ 
tieen  «swg^?4  t)ie  oour^  h^v? 
iq^de  the  assignee  4n4  security 
for  costs." 


Pallisteb  V.  The  Mayor,  &c.,  of  Gravesend. 

June  10.  J 
A  bond  given  r|lQlg  ^as  an  action  of  debt,  in  which  the  pliuntiff 
tion^  ai^er^^e        declared  in  his  first  count  on  a  bond  made  by  the 
passing  of      defendants  on  the  1st  of  Jufy^  1886,  in  the  seoond  for 
c  76    ™^^^7  third  for  money  had  and  received  by 

but  before      the  defendants  to  his  use,  in  the  fourth  for  interest,  and 
the  pa^ng  of     ^he  fifth  for  money  due  upon  an  accoimt  stated. 
e.  1 04.,  to  se-     Second  plea, — ^to  the  first  count, — that  the  defendants 
cure  a  sum     are  a  body  corporate,  and  the  .mayor,  aldermen,  and 
ro^^for^e  '^^^g^®^®^  borough  of  Gravesend,  being  the 

purpose  of  borough  of  Gravesend  in  the  schedule  A.  to  a  certain 
paying  debts        made  and  passed  in  the  sixth  year  of  the  reiim  of  his 

contracted  bv 

the  corpora-  la^e  Majesty,  King  William  the  Fourth,  intituled  An 

tion  before  act  to  provide  for  the  regulation  of  municipal  corpora- 
thefiiSmen-  England  and  Wales'' (a),  and  that,  after  the 

tioned  act^  is  passing  of  the  said  act,  and  before  the  making  of  the 

wU^'tandin  ^^^^  supposed  writing  obligatory,  to  wit,  on  the  26th  of 

the  92nd  sec-  December^  1835,  councillors  under  the  provisions  of  the 

tion  of  the  gaid  act  were  duly  elected  for  the  first  time,  and  the  said 

mighTin-*  election  was  then  duly  declared ;  ^nd  thereupon  then 

terpose  a  the  mayor,  jurats,  and  inhabitants  of  the  villages  and 

difficulty  in  parishes  of  Gravesend  and  Milton,  in  the  county  of 
the  way  of 

the  obligee's  Kent,  being  the  governing  body  of  the  body  corporate 

obtaining  named  in  conjunction  with  such  borough  in  the  said 

Tjudgment^^  schedule,  went  out  of  office,  and  their  whole  powers  and 
thereon. 

(a)  5  6^6  W.  4.  c.  76. 
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duties ceaaed,  puranant  to  the  s^d  act*;  That  after-  }850. 

ward9,  and  after  the  passing  of  the  said  aett  and  before   

the  nwking  of  the  said  supposed  writing  obligatory  in  the  w"*^* 
said  first  count  mentioned,  to  wit»  on  the  1st  of  January t  Thb 
1836,  a  treasurer  of  the  said  borough,  to  wit,  one  John  MjAyor,  &c 
HakK,  was  duly  elected  according  to  the  provisions  of  gbavmbnd. 
the  said  act :  That,  before  the  making  of  the  said  sup- 
posed writing  obligatoiy,  to  wit,  on  the  day  and  year 
last  aforesaids  they,  the  defendants,  were^  and  from 
thence  hitherto  had  beeui  a  corporation  within  and  sub- 
ject to  the  provisions  of  the  said  aot,  and  not  otherwise; 
That  afterwards,  and  before  the  passing  of  an  act  of 
parliament  made  and  passed  in  the  seventh  year  of  the 
reign  of  his  late  Mfgesty,  King  WiUiam  the  Fourth,  in- 
tituled ^<An  act  for  the  better  administration  of  the 
borough  fund  in  certain  boroughs  "  (a),  and  before  the 
passing  of  a  certain  act  of  parliament  made  and  passed 
in  the  first  year  of  the  reign  of  our  Lady  the  now 
Queen,  intituled    An  act  to  amend  an  act  for  the  re- 
gulation of  municipal  corporations  in  England  and 
Wales'"  {b),  to  wit,  on  the  1st  day  of  July,  1836,  it  was 
unlawfully  agreed  by  and  between  the  pliuntifi*  and  the 
defendants,  that  the  plaintifi*  should  lend  and  advance 
to  the  defendants  the  sum  of  600/,  to  be  secured  by 
such  bond  so  conditioned  as  above  set  forth :  That  the 
pl^ntiff  did  then  unlawfully  lend  and  advance  to  the 
defendants  the  said  sum  of  600/.,  and  the  defendants  did 
then  unlawfully  make  and  deliver  to  the  plaintiff  the 
said  supposed  writing  obligatory  in  the  first  count  men- 
tioned, and  the  same  then  was  made  and  sealed  as 
therein  mentioned,  and  in  pursuance  of  the  said  loan 
and  advance  made  to  the  said  body  corporate  after  the 
passing  of  the  said  act  to  provide  for  the  regulation  pf 


(a)  6  4-  7  r.  4,  (?,  104.         (6)  7      4.  &  1  ^ic*.  c.  78. 
3  p  4 
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 •      the  said  writing  obligatory  was  not  made  or  given  to 

Pallirtbr   secure  the  payment  of  any  lawful  debt  due  from  the 
said  body  corporate  to  any  person,  contracted  before  the 
Mayor,  &c.,  passing  of  the  said  last-mentioned  act,  and  unredeemed, 
Gravi^end  P*'^  thereof,  or  the  payment  of  any  interest  of 

such  debt  or  any  part  thereof,  or  any  part  of  such 
interest,  nor  was  the  said  supposed  writing  obligatory 
made  or  given  in  respect  of  any  right,  interest,  chum, 
or  demand  of  any  person  or  persons,  or  body  corporate 
or  bodies  corporate,  by  virtue  of  any  proceeding  either 
at  law  or  in  equity  which  had  been  instituted  before 
the  passiog  of  the  said  last-mentioned  act,  or  at  any 
other  time,  or  by  virtue  of  any  mortgage  or  otherwise : 
That  the  said  supposed  writing  obligatory  was  not  given 
for,  towards,  or  on  account  of  *  *  the  salary  of  any 
mayor,  or  of  any  recorder  or  police  magistrate  what- 
ever, or  for,  towards,  or  on  account  of  the  salary  of  any 
town-clerk  or  treasurer  whatever,  or  of  any  other  officer 
at  any  time  appointed  by  the  council  of  the  said  bo- 
rough, or  for,  towards,  or  on  account  of  any  payment 
of  any  expenses  incurred  at  any  time  in  preparing  or 
printing  any  burgess-lists,  ward-lists,  or  notices,  or 
other  matters  attending  such  elections  as  are  in  the  said 
act  mentioned,  or  for,  towards,  or  on  account  of  anj 
sum  whatever  paid  or  to  be  paid  by  the  said  borough  to 
the  treasurer  of  any  county  as  in  the  said  last-mentioned 
act  is  provided,  or  for,  towards,  or  on  account  of  the 
expense  of  maintaining  any  borough-gaol,  house  of  cor- 
rection, or  corporate  buildings  whatever,  or  the  pay- 
ment of  any  constables,  or  of  any  other  expenses 
incurred  in  carrying  into  effect  the  provisions  of  the 
said  last- mentioned  act, — of  which  several  premises  the 
plaintiff  had  always  had  notice ;  wherefore  the  defend- 
ant said  that  the  said  writing  obligatory  was  and  is 
void,  illegal,  and  of  no  effect, — verification. 
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To  this  plea  the  plaintiff  replied,  that  the  said  sum  of  1850. 
6000/.  ]ent  and  advanced  by  the  plaintiff  to  the  defend- 
ants as  in  the  second  plea  mentioned,  was  money  bor- 
rowed by  the  council  of  the  said  borough  for  the  purpose  The 
of  being  applied,  and  which  was  actually  applied,  to  Mayor,  &c., 
wit,  on  &c.,  towards  the  satisfaction  and  discharge  of  a  Gba^sbkd. 
debt  contracted  by  the  said  body  corporate  before  the  j^gpy^^ij^^ 
passing  of  the  said  act  made  and  passed  in  the  sixth  to'the  second 
year  of  the  reign  of  his  late  Majesty  King  William  the  P^^a, 
Fourth,  intituled    An  act  to  provide  for  the  regulation 
of  municipal  corporations  in  England  and  fViales/*  to 
wit,  a  certain  debt  of  670/.  due  and  owing  to  one 
JViUiam  Wood. 

Demurrer,  on  the  ground  that  it  did  not  appear  by  Demurrer, 
the  second  plea  that  there  was  any  bargain  between  the 
plaintiff  and  the  said  council  and  the  said  William 
Wood,  or  either  of  them,  that  the  said  money  should  be 
or  was  borrowed  or  applied  for  the  purpose  in  the  plea 
men  tioned.    J  oinder. 

Fifth  plea,— to  the  second,  fourth,  and  fifth  counts.  Fifth  plea. 
— that  the  defendants  are  a  body  corporate,  &c.  [as  in 
the  second  plea,  down  to  the  first  asterisk] :  That  after- 
wards, and  after  the  passing  of  the  said  act,  and  before 
the  lending  of  the  moneys  in  the  second  count  men- 
tioned, to  wit,  on  the  let  'of  January ,  1836,  a  treasurer 
of  the  said  borough,  to  wit,  one  John  Hales,  was  duly 
elected  according  to  the  provisions  of  the  said  act: 
That,  before  the  accruing  of  any  of  the  supposed  causes 
of  action  in  the  introductory  part  of  this  plea  mentioned, 
to  wit,  on  &c.,  the  defendants  were,  and  from  thence 
hitherto  had  been,  a  corporation  within  and  subject  to 
the  provisions  of  the  said  act,  and  not  otherwise :  That 
afterwards,  and  before  the  passing  of  an  act  of  parlia- 
ment made  and  passed  in  the  seventh  year  of  the  reign 
of  his  late  Majesty  King  William  the  Fourth,  intituled 

An  act  for  the  better  administration  of  the  borough 
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Replication 
to  the  fifth 
plea. 


Demurrer 
thereto. 


fund  in  certain  borotighB''(a),  and  before  the  passing  of 
certain  act  of  parliament  made  and  passed  in  the  fint 
year  of  the  reign  of  our  Ladj  the  now  Que^n^  intituled 
"  An  act  to  amend  an  act  for  the  regulation  of  mqni- 
cipa}  corporations  in  England  and  Wales  "  (b\  to  wit, 
on  the  I  St  of  Juli^,  1836,  the  said  money  in  the  second 
count  mentioned  was  unlawfully  lent  to  the  defendants 
by  the  plaintiff :  [The  plea  then  went  on  to  aver  that 
the  money  in  the  fourth  count  mentioned  was  interest 
upoux  and  that  the  account  stated  iu  the  fifth  count 
mentioned  was  stated  in  respect  pf,  the  money  lent  as 
in  the  second  count  mentioned.]  That  the  said  sup' 
posed  debt  and  causes  of  action  in  the  introductory  part 
of  that  plea  mentioned  were  pot  contracted,  and  did  not 
accrue,  before  the  passing  of  the  first-meptioned  act 
[The  plea  then  proceeded  to  aver  that  the  debt  was  not 
contracted  in  respect  of  any  of  the  matters  mentioned 
in  the  5  ^  6  fT.  4,  c.  76,  s.  92,  as  ip  the  second  plea» 
from  the  double  asterisk  to  the  end ;  concluding  with 
a  verification.] 

Beplicatiop,  that  the  said  sum  of  mppey  in  the  second 
count  mentioned  was  borrowed  by  the  counoil  of  the 
borough  for  the  purpose  of  being  applied,  and  which 
was  actually  applied,  to  wit,  on  &c.,  towards  the  satis- 
faction and  discharge  of  a  debt  contracted  by  the  said 
body  corporate  before  the  passing  of  the  said  act  made 
aqd  passed  in  the  sixth  year  of  the  reign  of  His  late 
Majesty  King  William  the  Fourth,  intituled  "An  act 
to  provide  for  the  regulation  of  municipal  corporations 
in  England  and  Wales^^  to  wit,  a  certain  debt  due  and 
owing  to  one  W.  Wood. 

Demurrer,  on  the  ground  that  it  did  not  appear  hj 
the  fifth  plea  that  there  was  any  bargain  between  the 
plaintiff  and  the  said  council  and  the  said  W.  Wood^  or 


(a)  6<j^7        c.  104. 


(6)  7  r.  4.  ft  1  Ff<rf,  f .  7«. 
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either  of  them,  that  (he  aai^  money  shoitld  be  qt  wfts  18^0. 

borrowed  or  applied  for  the  purpose  in  thftt  plea  meii-   

tioned.    Joinder.  Pailistrb 

V, 

Sixth  plea, — to  the  thin}  count, — that  the  defendants  Ti|e 
were  a  body  corporate  mentioped  jn  schedule  A,  of  J^^ob,  &p., 
the  5  §•  6  fT.  4,  c.  76;  thut  pouncillors  were  duly  GBAvLisif^). 
elect^5  apd  the  old  governing  body  ceased;  that,  g.  ^  j 
^ter  the  passing  of  the  act,  and  before  the  accruipg  of  ^ 
the  cause  of  action  in  the  third  coip^t  mentioped,  to  wit» 
on  &C.,  a  treasprer  was  elected,  to  wit,  &c. ;  that  the 
defepdants  were  apd  had  been  a  corporation  under  the 
provisions  of  the  act ;  that,  befo^  the  passing  of  the 
statute  6  §•  7  W^.  4,  c.  104,  and  before  the  passing  of 
the  statute  7  4  &  1  Vict.  c.  78,  to  wU,  op  &o.,  it 
was  unlawfully  agreed  by  apd  betweep  the  plfunti6f 
and  the  defendants,  that  the  plaiptiff  shopld  lend  and 
advance  to  the  defendants  the  sum  of  60QL^  to  be 
secured  by  a  bond  to  be  made  an^  es^^pteid  by  the  d^ 
fendants,  wbcreby  th^y  should  ac^owledge  thefpselyea 
to  be  held  and  firmly  bound  to  th^  plaiptiff  in  the  pepal 
spm  of  1,200/.,  with  a  condition  for  the  payment  of 
600/.,  and  interest  at  the  rate  of  51^  per  centup^  per 
annup^;  that  the  plaintiff  did  thep  unlawfp)|y  pay, 
)end,  and  advance  to  the  defepdants  the  said  sum  of 
600/.  upon  the  terms  aforesaid,  and  the  d^cndants  \h,en 
had  and  received  the  same  in  pursuance  of  the  said  last- 
meption^d  agreement  for  the  said  loap  and  advance, 
which  was  the  said  money  in  the  said  third  coupt  mep- 
tioned,  and  which  said  having  and  receiving  was  the 
8^d  having  apd  receivipg  therein  meptioped;  that 
they,  the  defendants,  gave  apd  delivered  to  the  plain- 
tiff the  said  supposed  writing  obligatory  in  the  said 
first  copnt  mentioped,  and  nq  other,  being  so  null  and 
void  as  in  the  second  plea  mentioned;  and  that  the 
sppposed  debt  ip  the  third  cqupt  was  PQt  contracted 
)>^are  t)iQ  pi^»ing  of  t^ie  Qrst-inep^pnfid  ^  [The  jHe^ 
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Demuirer 
thereto. 


then  went  on  to  aver  that  the  debt  therein  mentioned 
was  not  contracted  in  respect  of  any  of  the  matters 
mentioned  in  the  5  ^  6  W.  4,  c.  76,  s.  92,  as  in  the 
second  plea,  from  the  double  asterisk  to  the  end ;  con- 
cluding with  a  verification. 

To  this  plea  the  plaintiff  demurred  specially, — assign- 
ing for  causes  that  the  plea  was  ai^umentative  ;  that  it 
did  not  give  colour ;  that  it  was  consistent  with  the 
f^icts  stated  that  the  loan  was  legal ;  and  that,  if  the 
loan  and  bond  were  illegal,  the  plea  shewed  no  reason 
why  the  money  should  not  be  recovered  under  the 
third  count.  Joinder. 


c.  76.  9. 92. 
Borough 
fund,  and  its 
application. 


Peacock,  for  the  plaintiff.    The  main  question  is, 
whether  a  corporation  can  legally,  since  the  passing  of 
the  Municipal  Corporation  Reform  Act,  5  §•  6  ^  4. 
c.  76,  give  a  bond  for  money  borrowed  by  them.  The 
principal  objection  to  the  power  of  the  corporation  to 
enter  into  such  a  bond  as  this,  arises  on  the  92nd  section 
of  that  act    That  section  enacts,    that,  after  the  elec- 
tion of  the  treasurer  in  any  borough,  the  rents  and 
profits  of  all  hereditam%nts,  and  the  interest,  dividends, 
and  annual  proceeds  of  all  moneys,  dues,  chattels,  and 
valuable  securities  belonging  or  payable  to  any  body 
corporate  named  in  conjunction  with  the  said  borough 
in  the  schedules  A.  and  B.  to  the  act  annexed,  or  to 
any  member  or  officer  thereof  in  his  corporate  capacity, 
and  every  fine  or  penalty  for  any  offence  against  this 
act  (the  application  of  which  has  not  been  already  pro- 
vided for),  shall  be  paid  to  the  treasurer  of  such  borough; 
and  all  the  moneys  which  he  shall  so  receive  shall  be 
carried  by  him  to  the  account  of  a  fund  to  be  called  'He 
Borough  Fund;'  and  such  fund,  subject  to  the  payment 
of  any  lawful  debt  due  from  such  body  corporate  to  any 
person,  which  shall  have  been  contracted  before  the 
passing  of  this  act|  and  unredeemed,  or  so  much  thereof 
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as  the  council  of  such  borough  from  time  to  iime  shall  1850. 

be  required  or  shall  deem  it  expedient  to  redeem,  and   

to  the  payment  from  time  to  time  of  the  interest  of  so  P-^''^'*^*^*^ 
much  thereof  as  shall  remain  unredeemed,  and  saving  The 
all  rights,  interests,  claims,  or  demands  of  all  persons  or  Mayor,  &c., 
bodies  corporate  in  or  upon  the  real  or  personal  estate  gbavmbnd. 
of  any  body  corporate  by  virtue  of  any  proceedings 
either  at  law  or  in  equity  which  have  been  already  in- 
stituted or  which  may  be  hereafter  instituted,  or  by 
virtue  of  any  mortgage  or  otherwise,  —  shall  be  applied 
towards  the  payment  of  the  salary  of  the  mayor  and  of 
the  recorder  and  of  the  police-magistrate  hereinafter 
mentioned,  when  there  is  a  recorder  or  police-magis- 
trate, and  of  the  respective  salaries  of  the  town-derk 
and  treasurer,  and  of  every  other  officer  whom  the 
council  shall  appoint,  and  also  toward  the  payment  of 
the  expenses  incurred  from  time  to  time  in  preparing 
ttnd  printing  burgess-lists,  ward-lists,  and  notices,  and 
in  other  matters  attending  such  elections  as  are  herein 
mentioned,  and,  in  boroughs  which  shall  have  a  sepa- 
rate court  of  sessions  of  the  peace  as  is  hereinafter 
provided,  towards  the  expenses  of  the  prosecution, 
miuntenance,  and  punishment  of  offenders,  and  towards 
such  other  sum  to  be  paid  by  such  treasurer  of  such 
county  as  is  hereinafter  provided,  and  towards  the  ex- 
pense of  maintaining  the  borough  gaol,  house  of  correc- 
tion, and  corporate  buildings,  and  towards  the  payment 
of  the  constables,  and  of  all  other  expenses  not  herein 
otherwise  provided  for,  which  shall  be  necessarily  in- 
curred in  carrying  into  effect  the  provisions  of  this  act" 
The  section  then  goes  on  to  direct  the  application  of  the 
surplus,  and  to  provide,  that,  if  the  fund  should  be  in- 
sufficient for  the  purposes  above  mentioned,  the  council 
should  order  a  rate  to  make  up  the  deficiency.  There 
is  nothing  in  that  section  to  prevent  the  corporation 
from  entering  into  a  bond.    It  may  be  that  the  fund 
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1850.      created  hj  that  section  cannot  be  made  aviulabie  for  the 

  payment  of  the  bond ;  but  it  does  not  follow  th^t  the 

^▲LUSTER    corporation  may  not  possess  other  property  which 
The       Would  be  available, — things  which  yield  no  profit,  such 
Mayor,  &c.,  as  furniture,  paintings,  plate,  the  mace,  &a    By  the 
Cravbiknd.        section  of  the  6  §•  7  fF.  4,  c.  104,    reciting  certain 
plDvisions  of  the  92nd  section  of  the  former  act,  and 
that  certain  difficulties  had  occurred  in  putting  the  said 
act  into  execution,'^  it  is  enacted,    that,  firom  and  after 
the  passing  of  this  act,  it  shall  he  kwful  for  the  council 
of  any  borough  named  in  the  said  schedules  to  execute 
from  time  to  time  atiy  deed  or  obligation  in  the  name  of 
the  body  corporate  whose  council  they  are,  for  securing 
re-payment  and  satisfaction  of  any  debt  or  obligation 
contracted  by  or  on  behalf  of  the  said  body  corporate 
before  the  passing  of  the  said  act  for  r^ulating  corpo- 
rations.^   Here,  the  corporation,  after  the  passing  of 
the  6  Sf  6  W.  4,  c.  76,  and  before  the  passing  of  the 
6  §•  7  fF.  4,  c.  104,  borrow  money  of  the  plaintiff  for 
the  purpose  of  paying  an  old  debt,  giving  him  this  bond 
by  way  of  security.     Under  the  last-mentioned  act 
they  might  have  given  the  bond  to  the  original  creditor, 
and  then  no  question  could  have  arisen.     The  28th 
section  of  the  7       4  §•  1  VicL  c.  78  —  reciting  that 
by  the  6     7  fF.  4,  c.  104,  it  is  enacted  « that  it  shall 
be  lawful  for  the  council  of  any  borough  named  in  the 
schedules  A.  and  B.  annexed  to  the  5  §•  6       4,  c.  76, 
to  execute  from  time  to  time  any  deed  or  obligation  in 
the  name  of  the  body  corporate  whose  council  they  are, 
for  securing  re-payment  and  satisfaction  of  any  debt  or 
obligation  contracted  by  or  on  behalf  of  the  said  body 
corporate  before  the  passing  of  the  said  act  for  regulat- 
ing corporations,"  enacts  —  "  that  any  money  borrowed 
by  any  such  council  for  the  purpose  of  being  applied, 
and  which  shall  be  actually  applied,  in  or  towards  satis- 
faction and  discharge  of  any  such  pre-existing  debt  or 
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obligatioii,  shall  be  deemed  and  taken  to  be^  WitUn  tke  1650. 
true  intent  and  meaning  of  the  said  act  of  the  last  ses-  — . 
sion  of  parliament  (6      7  fT.  4.  c.  104),  a  debt  cotl-  Pallwter 
tracted  by  or  ofi  behalf  of  sudh  body  cor^Jor^te  befbW       f  he 
the  patting  of  the  said  act  for  regulating  corporatiotiB.*'  MAyob,  ic. 
If  that  provision  is  retrospectire,  there  is  an  end  of  the  Q^^y^gj^ 
question.    [Maule,  J.  The  28th  section  of  the  7  fT.  4 
1  Viet  c.  78,  is  merely  an  extension  of  the  Ist  sec- 
tion of  the  6  §•  7  fF.  4,  c.  104  ;  and  that  applies  only 
to  cases  arising  after  the  passing  of  that  act.    As  soon 
as  the  20th  of  August^  1836,  arrived,  the  corporation 
might  lawfully  give  a  bond  for  securing  a  debt  con- 
tracted by  them  before  the  passing  of  the  6  §•  6  W^.  4, 
c.  76.    But  this  bond  was  given  before  that  date.] 
The  Municipal  Corporation  Kefonn  Act  does  not  take 
away  the  right  of  the  corporation  to  execute  a  bond. 
\Maule^  J.  If  you  are  right  in  that,  we  need  not 
embarrass  ourselves  with  the  other  questions.]  There 
may,  no  doubt,  be  a  difficulty  in  enforcing  the  judgment, 
inasmuch  as  the  borough  fund  could  not  be  made  avail-* 
able  to  pay  it :  see  The  Attorney-General  v.  Aspinall.  {a) 
Btill  it  is  submitted  that  there  is  nothing  in  the  92nd 
section  to  prevent  the  corporation  from  entering  into 
such  a  contract.    The  sixth  plea,  to  the  third  count,  is 
clearly  a  mere  argumentative  denial  that  the  corpora- 
tion received  the  money  to  the  use  of  the  plaintiff.  If 
it  should  appear  that  the  money  was  obtained  by  them 
in  pursuance  of  an  illegal  agreement,  that  would  arise 
under  not  guilty.    [iWawfe,  J.  The  defendants  say  the 
bond  is  void,  —  that  it  is  given  upon  a  consideration 
wliich  has  failed.] 

Bramwellj  contrd..  The  authorities  are  numerous  to 
shew  that  the  7  W^.  4,  §•  1  Vict.  c.  78,  s.  28,  is  not 
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1850.      retrospective.  [To  this  the  whole  court  assented.]  The 
—      object  was,  to  allow  the  corporation  to  do  something 
Pallistbb    ^JjJ^Jj  before  they  could  not  do.    Then,  this  is  not  an 
Thb       instrument  that  can  be  enforced  against  the  corporation. 
Mayor,  &c,  inasmuch  as  it  is  jgiven  to  secure  a  debt  which  the 
Gbavesbnd,  borough  fund  is  not  liable  to  the  payment  o£    It  may 
seem  strange  to  say  that  a  corporate  body,  haying  a 
corporate  seal,  cannot  bind  themselves  by  a  bond.  But 
it  is  submitted  that  they  have  no  more  authority  to 
borrow  money  than  have  overseers  or  surveyors.  All 
property  of  the  corporation  must  be  equally  exempted 
from  the  payment  of  debts.    There  can  be  no  rea- 
son why  the  legislature  should  make  any  distinction 
in  this  respect  between  property  which  produces  profit 
and  that  which  produces  none.    [^Maule,  J*  The  cor- 
poration might  clearly  sell  any  chattels  they  pos* 
sessed.  Might  they  not  also  be  taken  in  execution?] 
Clearly  not.    No  property  of  the  corporation  coold 
lawfully  be  applied  to  the  payment  of  this  debt.  The 
court  cannot  give  judgment  against  the  defendants  in 
this  action,  because  such  judgment  would  be  attended 
with  consequences  which  the  legislature  has  declared 
shall  not  ensue.    A  corporation  cannot  anticipate  its 
future  means,  be  they  what  they  may.    In  Jlie  Queen 
V.  The  Town  Council  of  Lichfield  (a),  the  court  of 
Queen's  Bench  quashed  an  order  of  the  town  council 
for  the  payment  of  a  debt  secured  by  the  mayor's  pro- 
missory note,  for  a  sum  of  money  borrowed  for  the 
purpose  of  paying  debts  pf  the  corporation  incurred 
since  the  passing  of  the  5  §•  6  fF.  4.  c.  76.  [^Talfowrd, 
J.  The  question  there  was  as  to  the  applicability  of  the 
borough  fund.]    As  to  the  point  of  form,  —  the  sixth 
plea,  it  is  submitted,  is  a  good  plea,  inasmuch  as  it  con- 
fesses and  avoids ;  it  shews  the  bond  declared  on  to  be 


(a)  Dav.  Sf  Meriv.  491. 
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that  the  contract  is  an  unlawful  one,  the  defendants  1850. 
have  confessed  the  receipt  of  so  much  money,  and  then 
the  plea  is  bad. 

Peacock,  in  reply,  was  stopped  by  the  court. 

Maule,  J.  (a)  I  am  of  opinion  that  this  bond  is  a 
good  and  valid  bond.  As  to  what  property  may  be 
taken  in  satisfaction  of  the  judgment  in  this  case,  or 
what  may  be  the  difficulties  in  the  way  of  enforcing  it, 
these  are  matters  which  we  are  not  now  called  upon  to 
consider.  The  only  question  at  present  before  the 
court,  is,  whether  the  plaintiff  shall  recover,  or  whether 
he  shall  take  nothing  by  his  writ.  I  see  nothing  in  the 
Municipal  Corporation  Reform  Act  to  render  this  bond 
invalid.  It  is  conceded  that  it  would  Lave  been  valid 
before  that  act.  The  92nd  section  creates  a  "  borough 
fund,"  which  is  to  consist  of  the  rents  and  profits  of  all 
hereditaments,  and  the  interest,  dividends,  and  annual 
proceeds  of  all  moneys,  dues,  chattels,  and  valuable 
securities,  belonging  or  payable  to  the  body  corporate, 
or  to  any  member  thereof  in  his  corporate  capacity,  and 
of  all  fines  or  penalties  for  offences  against  the  act  the 
application  of  which  had  not  already  been  provided  for; 
and,  on  failure  of  these  several  sources  of  revenue,  the 
borough  fund  is  to  be  made  up  by  a  rate  imposed  upon 
the  inhabitants.  It  then  goes  on  to  direct  what  ex- 
penses shall  be  paid  out  of  the  borough  fund,  and  con- 
cludes with  a  provision  that  nothing  therein  contained 
shall  be  construed  to  render  any  part  of  the  real  or 
personal  estate  of  the  corporation  liable  to  the  payment 
of  any  debt  contracted  by  the  corporation  before  the 
passing  of  the  act.  The  bond  in  question  was  given 
for  money  borrowed  by  the  corporation  after  the  pass- 
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1850.      ii^  of  the  tidt   It  doe«  not,  howev^t,  fdlow  that  the 

  bond  oannot  be  enforced.    It  does  not  fdlow  that  the 

PiLLifTRi    corporation  may  not  have  property  which  ia  not  directly 
T^E       affected  by  8.  92,  and  which  is  at  their  disposition  in- 
MAToa,  kt.,  dependently  of  the  aot^  and  I  see  no  reason  why  pro- 
Qtummmm  which  might  be  charged  or  disposed  of  at  the  will 

of  the  corporation,  might  not  be  subject  to  an  execation 
for  the  purpose  of  satisfying  a  judgment  on  this  bond. 
Assuming  it,  therefore,  to  be  true  that  the  &ct  that  no 
ejLecution  could  issue  upon  a  judgment  if  obtained, 
might  be  pleaded  in  bar,  it  seems  to  me  that  there  is 
a  total  iailure  of  any  ground  being  shewn  for  the  argu- 
ment that  has  been  utged  on  the  part  of  the  defendants. 
I  therefore  think  that  the  bond  is  a  good  one,  and  con- 
sequently it  follows,  as  has  been  refy  properly  conceded, 
that  the  pleas  are  bad,  and  that  there  must  be  judg^ 
ment  for  the  plaintiff. 

GRBSSnrELt,  J.  I  am  of  the  same  opinion.  Con* 
sidering  the  powers  which  corporations  possessed  before 
the  passing  of  the  5  &  6  4,  c.  77,  I  cannot  see 
anything  in  that  act  to  prevent  them  from  executing  an 
instrument  of  this  nature.  The  simple  question  for  us 
to  determine,  is,  whether  this  is  a  legal  bond  upon  which 
the  obligee  may  maintain  an  action.  I  agree  with  my 
brother  Maule  in  thinking  that  it  is,  and  therefore  that 
the  plaintiff  must  have  judgment. 

Talfourd,  J.  I  am  entirely  of  the  same  opinion. 
It  is  not  contended  that  this  bond  would  not  have  been 
valid  at  conmion  law :  but  we  are  asked  to  infer  tfasi 
it  is  invalid  by  reason  of  the  provisions  contained  in 
the  92nd  section  of  5  &  6  4,  c.  77.  Giving  to  the 
argument  urged  on  the  part  of  the  defendants  its  fullest 
effect,  it  merely  raises  difficulties  in  the  way  of  the 
plaintiff  in  enforcing  the  judgment.     Whether  the 


IS  VICTORIA. 


787 


plaintiff  can  obtain  the  fimiti  of  his  judgment  by  ati  l86a 

execution  or  by  a  mandamus,  the  bond  is  clearly  a  valid   

bond,  and  our  judgment  must,  valeat  quantum^  be  for  ^^^^^ 

the  plaintiff.  Xiift 

Judgment  for  the  plwitiff.  Mayor,  &c, 

OF 

Gravssbnd, 


MfiRiTON  t;.  CooiiBiss  and  Another.  June  lo. 

'T^HIS  was  an  action  of  trespass  for  breaking  and  To  trespass 

entering  the  dwelUng-house  of  the  plaintiff,  and 
remaining  therein,  and  breaking  the  doors  &c.,  and  the  plaintiff's 
ejecting,  expelling,  putting  out,  and  removing  the  plain-  dwelling- 
tiff  and  his  family,  servants,  and  lodgers  from  and  out  ing  Tndex*" 
of  the  possession,  and  seizing  the  plaintiff*8  goods,  &c.    pelling  the 

The  defendants  pleaded,— thirdly,  as  to  the  seizing  gj^'J^^jfiiJ"'^ 
and  taking  the  goods,  that  the  defendant  Coombes  was  therefrom, 
lawfully  possessed  of  a  certain  dwelling-house,  to  wit,  seizing^ 
&c.,  and,  because  the  goods  and  chattels  in  the  deck*  defendants 
ration  mentioned  were  wrongfully  in  and  upon  the  said  pleaded,  "  as 

dwelling-house,  incumbering  the  same,  and  doing  damage  ^  , 

•       ».    *  passes  in  and 

therein  to  the  defendant  Coombes,  the  defendant  Coombes^  to  the  dwel- 

in  his  own  right,  and  the  defendant  Colls  as  his  servant,  ling-^ouEe, 

and  by  his  command,  at  the  same  time  when  &c.,  seized  uking 

and  took  the  said  goods  and  chattels  in  the  declaration  the  goods/' 

mentioned,  and  removed  and  carried  away  the  same  to  ^^^^^ 

^    \  ,  mentum, 

a  small  and  convenient  distance,  to  wit,  in  the  parish  The  plaintiff 

aforesaid,  and  there  left  the  same  for  the  use  of  the  traversed  the 

1  •  x-ir   J  •                                J             o              •/!  iiberum  tene- 

plaintiff,  doing  no  unnecessary  damage  &c., — venn-  n^^^tum,  and 

cation.  new-assigned 

Fourthly,  as  to  the  trespasses  in  and  to  the  dwelling-  ^^^^^j^f^^^^jj 

house,  and  seizing  and  taking  the  goods,  that  the  said  on  demurrer, 

that  the  new- 
assignment 

was  bad,  the  pleas  jus  tifying  the  expulsion,  as  well  as  the  breaking  and  entering 
of  the  dwelling-house  and  the  seizure  of  the  goods. 

3  E  2 
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  freehold  of  Edward  Majoribanlu  and  Sir  Edmmi 

Mkbitok  Antrobus,  Bart,  wherefore  the  defendants,  as  the  ser- 
CooioEs.    vants  of  the  said  Edward  Majoribanks  and  Sir 

mund  jintrobus,  and  by  their  command,  broke  and 
entered  the  said  dwelling-house,  and,  because  the  said 
goods  and  chattels  in  the  declaration  mentioned  were 
in  and  upon  the  said  dwelling-house,  incumbering  the 
same,  the  defendants,  as  the  servants  of  the  said  Edward 
Majoribanks  and  Sir  Edmund  Antrobus,  and  hj  their 
command,  removed  and  carried  awaj  the  same  to  a 
small  and  convenient  distance,  doing  no  unnecessary 
damage,  &o., — verification.  ^ 

Fifthly^  as  to  the  trespass  in  and  to  the  dwelling- 
house,  and  seizing  and  taking  the  plaintiff's  goods,  that 
the  dwelling-house  was  the  dwelling-house,  soil^  and 
freehold  of  Catherine  Campbell  Preston,  wherefore  the 
defendants  as  her  servants  and  by  her  command  broke 
and  entered  the  said  dwelling-house,  and,  because  the 
said  goods  and  chattels  were  in  and  upon  the  said 
dwelling-house,  incumbering  the  same,  the  defendants, 
as  the  servants  of  the  said  Catherine  Campbell  Preston, 
and  by  her  command,  removed  and  carried  away  the 
same  to  a  small  and  convenient  distance,  doing  no 
unnecessary  damage,  &c., — verification. 

The  plaintiff  replied  de  injurid  to  the  third  plea,  and 
traversed  the  fourth  and  fifth  pleas.  He  also  new-as- 
signed, that  he  sued  out  his  writ,  and  declared  in  this 
action,  not  only  for  the  said  several  trespasses  in  the 
introductory  parts  of  the  third,  fourth,  and  last  pleas 
respectively,  and  in  the  declaration,  in  that  behalf  men- 
tioned, and  in  those  pleas  attempted  to  be  justified,  but 
also  for  that  the  defendants,  at  the  said  times  when  &c., 
ejected,  expelled,  put  out,  and  amoved  the  plaintiff  and 
his  family,  servants,  and  lodgers,  from  and  out  of  the 
possession  and  enjoyment  of  the  swd  dwelling-house,  with 
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the  appurtenances,  in  the  declaration  mentioned,  and 
kept  and  detained  them  so  ejected  and  expelled  for  the 
said  space  of  time  in  the  declaration  in  that  behalf 
mentioned,  whereby  the  plaintiff  during  all  such  time 
lost  and  was  deprived  of  the  use  and  benefit  of  his  said 
dwelling-house,  &c.,  which  said  trespasses  above  newly 
assigned  are  other  and  different  trespasses  than  the  said 
trespasses  in  the  said  third,  fourth,  and  last  pleas  men- 
tioned, and  therein  attempted  to  be  justified ;  where- 
fore, inasmuch  as  the  defendant  had  not  answered  the 
said  trespasses  above  newly  assigned,  the  plaintiff  prayed 
judgment  and  his  damages  by  him  sustained  on  occasion 
of  the  committing  thereof  to  be  adjudged  to  him,  &c. 

The  defendants  demurred  specially  to  the  replications 
and  the  new-assignment,  on  the  ground,  amongst  others, 
of  duplicity. 

Corrie,  in  support  of  the  demurrer.  The  new-as- 
signment is  clearly  bad,  and  the  pleas  afford  a  good 
answer  to  the  declaration.  [^Cresswell^  J.  Has  not  the 
owner  a  right  to  turn  out  of  his  house  a  man  who  is 
there  without  any  lawfxd  title  ?] 

John  Grajfy  ccntrh.    The  breaking  and  entering  may 
possibly  be  justified  under  liberum  tenementum.  The 
plaintiff  therefore  new  assigns  the  expulsion  as  a  sub- 
stantive trespass.    The  justifications  may  be  assumed 
to  be  addressed  to  the  breaking  and  entering,  which 
are  the  substance  of  the  charge,  the  expulsion  being 
mere   matter  of  aggravation :    Taylor  v.   Cole  {a). 
In  that  case.  Lord  Loughborough^  in  ^ving  the  judg- 
ment of  the  Exchequer  Chamber,  says :  Undoubtedly, 
to  enter  into  a  house  and  to  expel  the  possessor  may  be 
distinct  acts,  and  they  may  be  also  connected.  But, 
when  the  plaintiff  charges  them  as  parts  of  one  trespass, 

(a)  i;H.  Blac  555. 
3  e3 


1860. 


Mbriton 

COOMBBB. 
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1850.      at  is  the  omo  in  this  ddolaratioii«  aud  ibs  defendant  sets 

  forth  a  justification  to  the  principal  aot»  the  entry,  it  is 

Mbbiton    j^^^  ^jj^^       pUuntiflF  should,  either  bj  replication  or 
Ooown.    neuMUMiffnment,  state  that  he  insists  on  the  expulsion  si 
a  substantive  trespassy  supposing  the  entry  should  be 
lawful.    If  he  does  not,  it  is  just  to  consider  it  only  as 
matter  of  aggravation."    Here,  the  plaintiff  has  adopted 
that  course.    It  may  be  that  it  may  be  proved  at  the 
trial,  that  the  title  relied  on  by  the  defendanti^  hsd 
ceased  at  the  time  of  the  expulsion,    [MauU^  J.  Is  a 
new-assignment  the  proper  course?    Should  you  not 
have  replied  ?]    Smith  v,  Monprwatt  (a)  shews  that  a 
new-assignment  is  the  proper  course*    There,  to  treqwss 
for  breaking  and  entering  a  house,  and  staying  therein 
three  weeks,  the  defendant  pleaded  not  guilty,  and  a 
justification  as  to  breaking  and  entering  and  staying  in 
the  house  twenty-four  hours,  under  a  writ  of  ^  fa. 
The  defendants  (the  sherifib)  proved  their  justification; 
but  it  appeared  that  their  officers  continued  in  the 
plaintiff's  bouse  beyond  twenty-four  hours.     It  wss 
contended,  for  the  plaintiff,  that  the  excess  beyond 
twenty-four  hours  stood  merely  upon  the  plea  of  not 
guilty ;  and,  as  the  defendants  had  been  proved  to  have 
been  guilty  of  remaining  in  the  house  longer  than  they 
pretended  to  justify,  the  plaintiff  was  entitled  to  a  vc^ 
diet  and  damages  for  what  he  bad  thereby  suffered. 
But  Lord  Ellenborough  said:     I  am  of  opinion  that  the 
last  plea  in  point  of  law  applies  to  the  whole  declara- 
tion ;  and  that,  if  the  plaintiff  meant  to  rely  upon  the 
excess  beyond  the  twenty-four  hours,  he  ought  to  have 
said  so  by  a  new-assignment."  {b) 

Corrie,  in  reply.    The  object  of  a  new-assignment  is, 

(a)  QCampb.  17 4>.  v.   JSoyley,    2     WiU.  31$  ; 

(6)  See  Dye  v.  Leatherdaie^  Cheasley  v.  Barnes,  10  Entt, 

3   Wils.  20;    Fishervoood   v,  73. 
Cannon^  3  T.  R.  297 ;  GateM 
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to  ^'renitate,  in  a  more  minute  and  oircumBtantial 
manner,  the  cause  of  action,  or  tome  part  thereof^ 
alleged  in  the  declaration^  in  oonaequenoe  of  the  de- 
fendant haying,  through  mistake  or  design,  omitted  to 
answer  it  in  his  plea.  It  is  therefore  in  the  nature  of  a 
new  declaration,  or,  rather,  it  is  a  more  precise  and 
particular  repetition  of  the  declaration  in  those  cases 
where  the  law  permitted  a  general  form  of  declaring 
equally  applicable  to  two  or  more  states  of  facts,  but 
leaving  it  doubtful  in  the  description  which  was  in- 
tended :"  1  Qdtty  on  Pleading,  7th  edit,  653.  If  the 
pluntiff  acquired  title  at  any  time,  the  defendants'  justi- 
fication fails.  The  third  plea  is  not  pleaded  to  the  ex- 
pulsion. To  be  good,  the  new-assignment  must  be 
good  as  to  the  whole  to  which  it  is  pleaded*  [^Mauky  J. 
It  may  perhaps  be  doubtful  whether  this  new-assign- 
ment states  a  trespass.]  It  re-asserts  everything  stated 
in  the  declaration. 

Maulb,  J.  (a)  It  appears  to  me  that  the  new-as- 
signment in  this  case  is  bad.  The  declaration  complains 
that  the  defendants,  on  &c.,  and  on  divers  other  days 
and  times,  with  force  and  arms  &c.,  broke  and  entered 
the  plaintiffs  dwelling-house,  and  remamed  therein, 
broke  the  doors,  &c.,  and  expelled  and  put  out  the 
plaintiflF  and  his  family,  servants,  and  lodgers,  and 
seized  bis  goods,  &c.  To  this  the  defendants  have 
pleaded  several  pleas  of  liberum  tenementum,  one  of 
them  commencing  as  to  the  seizing  and  taking  the 
goods,"  and  the  other  "  as  to  the  trespasses  in  and  to 
the  dwelling-house,  and  seizing  and  taking  the  goods," 
and  justifying  all  the  trespasses  alleged  in  the  dccla- 
ration.  Then  comes  a  replication,  traversing  the  li- 
berum tenementum ;   and,  further,  there  is  a  new- 


1850. 


(a)  The  Lord  Chief  Justice  was  ahsent,  on  account  of  in. 
sposition. 

3  E  4 
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1850.      at  is  the  omo  in  this  dedaratioiit  aud  (be  defendant  seU 

  forth  a  justification  to  the  principal  act,  the  entry,  it  is 

Mbuton  plaintiflF  should,  either  by  replioation  or 

OooMBM.    neHMUiignment^  state  that  he  insists  on  the  expulsion  as 
a  substantive  trespass,  supposing  the  entry  should  be 
lawful.    If  he  does  not,  it  is  just  to  oonaider  it  only  as 
matter  of  aggravation."    Here,  the  pbuntiff  has  adopted 
that  course.    It  may  be  that  it  may  be  proved  at  the 
trial,  that  the  title  relied  on  by  the  defendants^  hsd 
ceased  at  the  time  of  the  expulsion.    [MauU^  J.  Is  a 
new-assignment  the  proper  course?    Should  you  not 
have  replied  ?]    Smith  v.  Monprivatt  (a)  shews  that  a 
new-assignment  is  the  proper  course*    There,  to  treqwss 
for  breaking  and  entering  a  house,  and  staying  therein 
three  weeks,  the  defendant  pleaded  not  guilty,  and  a 
justification  as  to  breaking  and  entering  and  staying  in 
the  house  twenty-four  hours,  under  a  writ  of  JL  fa. 
The  defendants  (the  sherifis)  proved  their  justification ; 
but  it  appeared  that  their  officers  continued  in  the 
plaintiff's  house  beyond  twenty-four  hours.    It  wss 
contended,  for  the  plaintiff,  that  the  excess  beyond 
twenty-four  hours  stood  merely  upon  the  plea  of  not 
guilty  ;  and,  as  the  defendants  had  been  proved  to  have 
been  guilty  of  remaining  in  the  house  longer  than  they 
pretended  to  justify,  the  plaintiff  was  entitled  to  a  ver- 
dict and  damages  for  what  he  bad  thereby  suffered. 
But  Lord  Ellenborough  said :     I  am  of  opinion  that  the 
last  plea  in  point  of  law  applies  to  the  whole  declara- 
tion ;  and  that,  if  the  plaintiff  meant  to  rely  upon  the 
excess  beyond  the  twenty-four  hours,  he  ought  to  have 
said  so  by  a  new-assignment."  {b) 

Corrie,  in  reply.    The  object  of  a  new-assignment  is, 

(a)  QCampb.  174>.  v.   Bayhy^    2     WUt.  SIS  ; 

(6)  See  Dye  v.  Leatherdale^  Cheasley  v.  Bames^  10  EtuL 

3  Wils.  20;   Fishenvood  v,  73. 
Cannon,  3  T.  R.  297 ;  GateM 
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to  ^^re«0tate»  in  a  more  minute  and  oiroumBtantial 
manner^  the  cause  of  action,  or  tome  part  thereof^ 
alleged  in  the  declaratioui  in  oonaequenoe  of  the  de- 
fendant haying,  through  mistake  or  design,  omitted  to 
answer  it  in  his  plea.  It  is  therefore  in  the  nature  of  a 
new  declaration,  or,  rather,  it  is  a  more  precise  and 
particular  repetition  of  the  declaration  in  those  cases 
where  the  law  permitted  a  general  form  of  declaring 
equally  applicable  to  two  or  more  states  of  facts,  but 
leaving  it  doubtful  in  the  description  which  was  in- 
tended 1  Chitty  on  PUading,  7th  edit.,  653.  If  the 
plaintiff  acquired  title  at  any  time,  the  defendants'  justi- 
fication f^ls.  The  third  plea  is  not  pleaded  to  the  ex- 
pulsion. To  be  good,  the  new-assignment  must  be 
good  as  to  the  whole  to  which  it  is  pleaded*  [^Maule^  J. 
It  may  perhaps  be  doubtful  whether  this  new-assign- 
ment states  a  trespass.]  It  re-asserts  everything  stated 
in  the  declaration. 

Maulb,  J.  (a)  It  appears  to  me  that  the  new-a»- 
signment  in  this  case  is  bad.  The  declaration  complains 
that  the  defendants,  on  &c.,  and  on  divers  other  days 
and  times,  with  force  and  arms  &c.,  broke  and  entered 
the  plaintiff's  dwelling-house,  and  remained  therein, 
broke  the  doors,  &c.,  and  expelled  and  put  out  the 
pluntiff  and  his  family,  servants,  and  lodgers,  and 
seized  his  goods,  &c.  To  this  the  defendants  have 
pleaded  several  pleas  of  liberum  tenementum,  one  of 
them  commencing  as  to  the  seizing  and  taking  the 
goods,"  and  the  other  as  to  the  trespasses  in  and  to 
the  dwelling-house,  and  seizing  and  taking  the  goods," 
and  justifying  all  the  trespasses  alleged  in  the  decla- , 
ration.  Then  comes  a  replication,  traversing  the  li- 
berum tenementum ;   and,  further,  there  is  a  new- 

(a)  The  Lord  Chief  Justice  was  absent,  on  account  of  in. 
^gnxwition. 

3  £  4 
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1850.      assignment,  that  the  plaintiff  sued  out  his  writ  and 
—      declared  in  the  action,  not  only  for  the  several  tree- 
Mbbiton     pagggg      ^1,^  introductory  parts  of  the  third,  fourth, 
CooMBEi,     and  last  pleas  respectively,  and  in  the  declaration,  in 
that  behalf  mentioned,  and  in  those  pleas  attempted  to 
be  justified,  —  that  is  to  say,  the  trespasses  in  and 
to  the  dwelling-house,  and  seizing  and  taking  the 
goods,  —  but  also  for  that  the  defendants,  at  the  sud 
times  when  &c.,  ejected,  expelled,  put  out,  and  amoved 
the  plaintiff  and  his  fomily,  servants,  and  lodgers  from 
and  out  of  the  possession  and  enjoyment  of  the  said 
dwelling-house,  with  the  appurtenances,  in  the  decla- 
ration mentioned,  and  kept  and  detained  them  so  ejected, 
and  expelled  for  the  said  space  of  time  in  the  declaration 
in  that  behalf  mentioned,  whereby  the  plaintiff  during 
all  such  time  lost  and  was  deprived  of  the  use  and 
benefit  of  his  said  dwelling-house,  &c.,  which  said  tres- 
passes above  newly  assigned  were  other  and  different  tres- 
passes than  the  said  trespasses  in  the  said  third,  fourth, 
and  last  pleas  mentioned,  and  therein  attempted  to  be 
justified.    It  may  be  doubted  whether  the  matter  con- 
tained in  this  new-assignment  would,  on  general  de- 
murrer, constitute  a  good  declaration  in  trespass.  It 
does  not  state  that  the  defendants  committed  any  assault 
upon  the  plaintiff ;  but  that  they  ejected  and  expelled 
him  and  his  family,  servants,  and  lodgers  from  the 
dwelling-house.    Kemoving  a  person  from  the  pos- 
session of  a  dwelling-house  is  a  trespass  to  a  dwelling- 
house.    A  trespass  is  personal  because  it  is  an  injury 
to  the  person.    This  is  an  injury  to  the  dwelling-house 
within  the  meaning  of,  and  justified  by,  the  pleas.  I 
therefore  think  that  the  new-assignment  is  bad,  and 
consequently  that  the  judgment  must  be  for  the  de- 
fendants. 

Cbesswell,  J.  I  am  also  of  opinion^  for  the  reasons 
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>given  by  my  brother  Maule,  that  the  defendants  are  1850, 

entitled  to  judgment  on  thia  demurrer.    The  new-   

aaaignment  shews  the  trespass  complained  of  is  a  matter  Meriton 

that  has  already  been  justified.  Coombbs. 

Talfoubd,  J.,  concurred. 

Judgment  for  the  defendants. 


MoNYPENNY  V.  Dering  and  Others,  (a) 

'JpHE  following  case  was  sent  by  his  Honor  Vice-  The  testator 

Chancellor  Wiffr am  for  the  opinion  of  this  Court: —  ^  ^j^-^ 

James  Monypenny,  late  of  Maytham  Hall,  in  the  brother)  for 

life,  remain- 

(a)  The  plaintiflP  in  the  suit    ftennyy  and  Thomas  Philiips       ^  the  use 
was  Robert    Thomas  Gybbon     Biaekwell  Monypenny^  Richard  ^® 
Gybbon  Monypenny.  James     Laud     Monypenny,  ^® 

The    defendants    were,  —     James  Robert  Biaekwell  Mony-  body  of  P.  M. 
Robert  Dering,  Thomas  Gybbon    penny,        [Phillips   Howard  for  life,  re- 
Monypenny ;  Robert  Phillips     Monypenny,  infants,  by  John  mainder  to 
Dearden  Monypenny,  an  in-     Cavell,  their  guardian ;  Susan..  ^®      of  the 
fant,  by  James  Dearden,  his     nah  Monypenny ;    Peregrine  ^^^^  *on  of 
guardian ;  James  Isaac  Mony-     Royds  Dearden ;  John  Cars-  ^he  body  of 
penny;  Phillips  Monypenny;     ley;  and  Elizabeth  Charlotte^  *"ch  first 
William    Backhouse     Mony-     now  the  wife  of  Henry  Doyle  the 
penny;  Charles  Dawson  ;  Wil-     Sewell.  heirs  male 
liam  David  Cathcart  Mony-  of  his  body; 
 ^            and,  in  de- 
fault of  such 

issue,  to  the  use  of  all  and  every  other  son  and  sons  of  the  body  of  his  said 
brother  P.  M.,  severally  and  successively,  according  to  seniority  of  age,  for  the 
life  interests  and  limitations  as  he  had  before  directed  respecting  the  first  son  and 
bis  issue ;  and,  in  default  of  issue  of  the  body  of  his  said  brother  P.  M.,  or  in 
case  of  his  not  leaving  any  at  his  decease,  to  the  use  of  his  brother  T.  M.  for 
life,  remainder  to  T.  M.,  the  eldest  son  of  T.  M.  for  life,  remainder  to  the  first 
son  of  the  body  of  T.  M.  the  son,  and  the  heirs  male  of  his  body  ;  and,  in  de- 
fault of  issue  of  the  body  of  T.  M.  the  son,  to  the  use  of  all  and  every  other  the 
son  and  sons  of  the  body  of  the  testator's  brother  T.  M.,  for  the  like  estates  and 
interests,  severally  and  successively,  according  to  seniority  of  age  ;  and,  in  failure 
of  all  such  issue  of  the  body  of  his  said  brother  T.  M.,  to  the  use  of  him,  his 
heirs  and  assigns,  for  ever :  apd  the  testator  declared,  that»  if  his  said  brothers, 
or  either  of  them,  or  either  of  their  issue,  should  become  entitled  to  the  estate. 
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1850.      parish  of  Rolvenden^  in  the  oounty  of  Kent,  was,  at  the 

  time  of  the  making  of  his  last  will  and  testament  hero- 

MowYPBiwY  inafter  mentioned,  and  thenceforth  up  to  and  at  the 
Dbbino.  time  of  his  death,  seised  in  fee-«imple  of^  or  otherwise 
well  entitled  to,  divers  hereditaments  and  premises  in 
the  said  county  of  Kent,  respectively  called  Maythoan 
Hall  Estate,  and  Lower  Maytham  Hall  Estate,  all 
which  said  hereditaments  and  premises  were  of  gavel- 
kind tenure. 

The  said  James  Monypenny,  being  so  seised  or  en- 
titled as  aforesaid,  and  being  of  sound  and  disposing 
mind,  memory,  and  understanding,  on  the  Hth  of 
February y  1804,  duly  made  and  published  his  last  will 

or  any  ptrt  thereof,  of  £•  Joddrell^  the  estate  theretofore  devised  for  the  benefit 
of  his  said  brothers  and  their  issue  should  become  and  be  and  remain  to  the  use 
of  the  next  person  entitled  thereto,  as  they  would  have  done  if  the  penon  so 
succeeding  to  the  Joddrell  estate  were  actu^y  dead. 

By  a  codicil,  the  testator  devised  the  same  lands  to  his  wife  for  life,  and,  after 
her  decease,  to  the  same  uses  as  were  declared  by  his  will. 

The  tesUtor's  brother  P.  M.,  after  the  death  of  the  widow,  vis.,  in  Michad- 
mas  Term,  1827,  sufibred  a  recovery  of  the  devised  estates,  to  the  use  of  the 
said  p.  M.  in  fee. 

By  a  settlement  on  the  marriage  of  R.  J.  M.  (nephew  of  P.  M.)  with 
Susannah  M.^  dated  the  10th  of  June,  1835,  P.  M.  charged  the  esute  with  a 
jointure  of  300/.  per  annum  to  her  in  the  event  of  her  surviving  them,  P.  M. 
and  R.  J.  M. 

In  January,  1841,  P.  M.  died  without  ever  having  had  any  issue,  and 
having  by  his  will  devised  the  estates  in  question  to  his  nephew  R.  J.  M.  fior 
life,  with  remainder  to  his  eldest  son  R.  P.  D.  M.  for  life,  remainder  to  his  fint 
and  other  sons  successively  in  tail  male,  with  divers  remainders  over. 

In  September,  1 842,  R.  J.  M.  died,  leaving  his  widow  Susannah  M.  and 
R.  P.  D.  M.,  his  only  son  (then  an  infant),  him  surviving:  — 

Held, — first,  that  the  testator*s  brother  P.  M.  took  an  esUte  for  life  in  re- 
mainder  after  the  life  estate  of  the  widow : 

Secondly,  that  T.  G.  M.  took  an  estate  for  life  in  remainder  after  the  lifip- 
estate  of  P.  M.,  contingent  on  P.  M.  not  leaving  any  issue  at  his  decease,  and  de^ 
terminable  on  his  (T.  G.  M.'s)  becoming  entitled  to  the  Joddrell  estates;  and  also  a 
remainder  in  tail  general  after  the  estate-tail  of  R.  T.  G.  G.  M.  (son  of  T.  G.  M.).* 

Thirdly,  that  R  T.  G.  G.  M.  took  a  contingent  remainder  in  tail  male  after 
the  determination  of  the  life-estate  of  his  father  T.  G.  M. : 

Fourthly,  that  P.  M.  acquired  no  estate  or  interest  under  the  recovery : 

Fifthly,  that  Susannah  M.  took  no  estate  or  interest  under  the  deed  of  the 
10th  of  June,  1835  : 

Sixthly,  that  the  co-heirs  in  gavelkind  took,  a  remainder  in  fee  after  the 
several  estates  above  mentioned. 
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and  testament  in  writing,  dated  the  11th  day  of  1850. 

February,  1804,  and  duly  executed  and  attested  as  by   

law  was  then  required  for  passing  real  estates  by  devise» 

and  thereby  he  devised  the  siud  Maytham  HaU  Estates  during. 

as  follows: — I  give  and  devise  my  said  house  called 

Maytham  Hally  with  all  and  every  the  appurtenances,  WiMoi James 

to  the  uses,  intents,  and  piu'poses  following,  that  is  to  ^^^VP^ny, 

say.  To  the  use,  intent,  and  purpose  that  my  brother 

Phillips  Monypenny  shall  receive  and  take  the  rents, 

issues,  and  profits  thereof  for  and  durii^  the  term  of 

his  natural  life,  without  impeachment  of  waste ;  and, 

from  and  immediately  after  his  decease,  to  the  use  of 

the  first  son  of  the  body  of  the  said  Phillips  Monypenny 

for  and  during  the  term  of  his  natural  life ;  and,  from 

and  immediately  after  bis  decease,  to  the  use  of  the  first 

son  of  the  body  of  such  first  son,  and  the  heirs  male  of 

his  body ;  and,  in  default  of  such  issue/ to  the  use  of  all 

and  every  other  son  and  sons  of  the  body  of  my  sud 

brother  Phillips  Monypenny,  severally  and  successively, 

according  to  seniority  of  age,  for  the  like  interests  and 

limitations  as  I  have  before  directed  respecting  the  first 

son  nnd  his  issue :  and,  in  default  of  issue  of  the  body 

of  my  said  brother  Phillips  Monypenny,  or  in  case  of 

his  not  leaving  any  at  his  decease,  to  the  use  of  my 

brother  Thomas  Monypenny  for  and  during  the  term  of 

his  natural  life,  without  impeachment  of  waste;  and, 

from  and  immediately  after  his  decease,  to  the  use  of 

Thomas  Monypenny,  the  eldest  son  of  my  said  brother 

Thomas  Monypenny,  for  and  during  the  term  of  his 

natural  life,  without  impeachment  of  waste ;  and,  from 

and  immediately  after  his  decease,  to  the  use  of  the  first 

son  of  the  body  of  the  said  Thomas  Monypenny,  son  of 

my  said  brother  Thomas  Monypenny,  and  the  heirs  male 

of  his  body ;  and,  in  default  of  issue  of  the  body  of  the 

said  Thomas  Monypenny  the  son,  to  the  use  of  all  and 

every  other  the  son  and  sons  of  the  body  of  my  said 
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1850.      brother  Thomas  Monypenntft  for  the  like  estates  and 

  interests^  severally  and  successively,  according  to  the 

MoifTPBNNT  geniorlty  of  age :  And,  in  failure  of  all  such  issue  of 
Derin o.  body  of  my  said  brother  Thomas  Monypmny,  to  the  use 
of  him,  his  heirs  and  assigns,  for  ever.  And  I  do 
hereby  deckre,  that,  if  it  shall  happen  at  any  time  here- 
after that  my  said  brothers,  or  either  of  them,  thdr  or 
either  of  their  issue,  shall  become  entitled  to  the  real  or 
copyhold  estate,  or  any  part  thereof,  late  of  Elizabeth 
JoddrelU  widow,  daughter  of  the  late  Phillips  Gybbom^ 
situate  in  the  said  parish  of  Rolvenden,  or  in  the  parishes 
of  BenendeHy  Tenterden,  or  either  of  them,  or  elsewhere, 
then  and  in  that  case,  and  immediately  upon  sudi 
event  taking  place,  the  said  estates  hereinbefore  devised 
for  the  benefit  of  my  said  brothers  and  their  issue  shall 
be  and  remain  to  the  use  of  the  next  person  entitled 
thereto  under  and  by  virtue  of  this  my  will,  in  the  same 
manner  as  they  would  have  done  if  the  person  so  suc- 
ceeding to  the  said  estate  late  of  the  said  JEUzabeth 
Joddrell  were  actually  dead.  And  I  declare  that  my 
said  devisees,  as  they  may  hereafter  respectively  become 
entitled  to  my  said  estates,  shall  be  at  full  liberty  to  fell 
and  cut  all  such  timber  and  underwood  as  will  not  im- 


prove by  standing,  and  shall  not  be  impeached  or  im- 
peachable for  such  waste ;  and  shall  and  may,  as  they 
respectively  become  entitled,  grant  leases  of  my  said 
estates,  or  auy  part  or  parts  thereof,  not  exceedii^ 
seven  years,  so  that  such  lease  and  leases  be  granted  for 
the  best  and  utmost  improved  rent  that  can  be  procured 
for  the  same,  and  so  that  no  sum  or  sums  of  money  be 
paid  by  any  lessee  or  lessees  in  consideration  of  such 
lease  or  leases." 


Death  of 
testator's 
brollicT 
Thomas. 


After  the  date  of  the  will,  and  before  the  date  of  the 
codicil  afterwards  stated,  the  testator*8  brother  Thmai 
Monypenny  died,  leaving  his  son  Thomas,  named  in  the 
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will,  him  surviving;  and  such  son  afterwards  took  the  1850. 

name  of  Thomas  Gyhbm  Monypenny.   

On  the  25th  of  July,  1818,  the  said  testator  James  Monypknnt 
Manypenny,  being  of  sound  and  disposing  mind,  me-  Dbrino. 
mory,  and  understanding,  duly  made  and  published  a 
codicil  to  his  said  will,  dated  the  said  25th  of  July,  Codicil. 
1818,  and  executed  and  attested  as  by  law  was  then 
required  for  passing  real  estate  by  devise,  and  therein 
recited  that  his  brother  Thomas  had  died ;  and,  after 
reciting  that  by  his  said  will  he  gave  and  devised  his 
said  house  called  Maytham  Hall,  with  all  and  every 
the  appurtenances,  unto  and  to  the  uses  in  the  said  will 
expressed,  he  revoked  the  said  device,  and  did  thereby 
give  and  devise  his  house  called  Maytham  Hall,  with 
all  and  every  the  appurtenances,  to  the  uses,  intents,  and 
purposes  thereinafter  expressed  and  referred  to,  that  is  to 
aay,  to  the  use,  intent,  and  purpose  that  his  wife  should 
receive  and  take  the  rents,  issues,  and  profits  thereof 
from  the  time  of  his  decease  for  and  during  the  term  of 
her  natural  life,  without  impeachment  of  waste,  but  sub- 
ject to  the  keeping  up,  supporting,  and  maintaining  the 
buildings  and  fences  belonging  thereto ;  and,  from  and 
immediately  after  her  decease,  to  such  and  the  same  uses 
as  were  declared  of  the  said  hereditaments  by  his  said 
will,  and  subject  to  the  declaration  contained  in  his  said 
vnll  in  case  his  said  brothers,  or  either  of  them,  their  or 
either  of  their  issue,  should  become  entitled  to  the  said 
estate  of  Elizabeth  Joddrell,  widow.  And  the  said  tes- 
tator ratified  and  confirmed  his  will  in  all  other  re- 
spects. 

The  said  testator  James  Monypenny  afterwards  made 
two  other  codicils  to  his  said  will,  neither  of  which  in 
any  manner  affected  the  disposition  of  his  real  estate 
made  by  his  said  will  and  first  codicil. 

The  said  testator  James  Monypenny  died  in  June,  Death  of  the 
1822,  without  having  in  any  manner  revoked  or  altered  te8***or. 
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MomrpBKmr 
Dmm^ 


Recovery. 


Estate 
charged. 


Death  of 
Phillips 
Monypenny 
without  issue. 


the  dispomtion  of  the  aud  Maytham  Halt  estate  inide 
hj  his  will  and  first  codioil,  and  leaving  him  aurvivii^ 
his  wife  Mary  Monypenny,  and  his  brother  the  add 
Pkillipi  Monypenny,  and  the  said  Thawuis  Oybben 
Monypenny,  son  of  his  deceased  brother  ITumuu  Mony* 
penny* 

On  the  testator's  death,  his  widow  Mary  Mmypenmf 
entek^  into  the  receipt  of  the  rents  and  profits  of  the 
said  Maytham  Halt  estate,  and  continaed  to  recdre 
and  enjoy  the  same  until  her  death  in  the  year  1896. 

After  the  widow's  death,  the  said  PkOUpe  Many- 
penny,  the  brother  of  the  testator,  entered  into  the 
receipt  of  the  rents  and  profits  of  the  said  eatates,  and 
continued  in  such  receipt  until  the  time  of  hie  decease. 

In  Mickaetmas  Term,  1827,  PhilHps  Monypenny  dvlj 
suffered  a  common  recorery  of  the  devised  estates,  in 
which  he  was  vouched,  and  vouched  over  the  ooouncA 
vouchee;  and  such  recovery  was  declared  to  enure  to 
the  use  of  the  said  PhilHpi  Monypenny  in  fee. 

By  a  settlement  executed  on  the  marriage  of  Rotmt 
Joseph  Monypenny,  the  nephew  of  the  said  PkUHpi 
Monypenny,  with  the  defendant  Susannah  Monypenny, 
dated  the  lOth  of  June,  1835,  the  said  Phithps  Mony- 
penny charged  the  said  Maytham  Halt  estate  with  the 
payment  of  a  jointure  of  800/.  per  annum  to  the  said 
Susannah  Monypenny,  in  the  event  of  her  surviving  the 
said  Phillips  Monypenny  and  Robert  Joseph  Monypenny. 

In  January,  1841,  Phillips  Monypenny  died,  with- 
out ever  having  had  any  issue,  but  having  made  a  will, 
by  which  he  devised  the  Maytham  Hall  estate  to  cer- 
tain uses  in  favour  of  his  nephew  the  said  Robert  Jo- 
seph Monypenny,  for  life,  with  remainder  to  his  eldest 
son  Robert  Phillips  Dearden  Monypenny  for  his  hfe, 
with  remainder  to  his  first  and  other  sons  successively 
in  tail  male,  with  divers  remstSnders  over. 

On  the  death  of  the  said  Phillips  Monypenny,  the 
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said  Robert  Joseph  Monypenny  entered  into  the  reoeipt  1850. 
of  the  rents  and  profits  of  the  said  Maytham  Hall 
estate^  claiming  under  the  said  devise  to  him  in  the 
will  of  the  said  PhiUips  Monypenny,  and  continued  in  DsaiifG. 
6uoh  receipt  until  the  time  of  his  death. 

In  September,  1842,  the  said  Robert  Joseph  Mony^  I^eath  of 
penny  died,  leaving  the  said  defendant  Susannah  Mony^  ^enny^^^ 
penny i  his  widow,  and  Robert  Phillips  Dearden  Mony^ 
penny,  his  only  son,  then  an  in&nt  of  the  age  of  six 
years,  him  surviving;  and  the  said  Robert  Phillips 
Dearden  Monypenny  thereupon,  by  two  of  his  guardians 
(being  the  defendants  Susannah  Monypenny  and  Pere^ 
grine  Rayds  Dearden),  entered  into  the  receipt  of  the 
rents  and  profits  of  the  Maytham  Hall  estate,  subject 
to  the  jointure  of  his  mother  the  said  Susannah  Mony- 
penny^ and  is  still  in  possession  of  the  said  estates, 
claiming  under  the  devise  to  him  in  the  said  will  of  the 
Bald  PhilKps  Monypenny. 

The  said  Thomas  Gybbon  Monypenny  has  become 
entitled  to,  and  is  now  in  the  possession  of,  the  estates 
of  the  said  Elizabeth  Joddrell. 

The  said  Thomas  Gybbon  Monypenny  is  married, 
and  the  plaintiff,  Robert  Thomas  Gybbon  Monypenny, 
is  his  first  son.  The  defendants  Susannah  Monypenny, 
Peregrins  Royds  Dearden,  John  Corsley,  Thomas  Gyb- 
bon Monypenny,  Robert  Phillips  Dearden  Monypenny, 
James  Isaac  Monypenny,  Phillips  Monypenny,  and 
William  Rackhouse  Monypenny,  are  the  co-heirs,  or 
represent  the  interests  of  co-heirs,  of  the  testator  James 
Monypenny,  at  the  time  of  his  own  death  and  of  the 
death  of  the  testator  Phillips  Monypenny. 

The  plaintiff,  the  said  Robert  Thomas  Gybbon  Gyb-  Parties 
ban  Monypenny,  claims  the  Maytham  Hall  estate  as  claiming, 
tenant  in  tail  male  thereof,  hy  virtue  of  the  devise  to 
lum  as  the  first  son  of  the  said  Thomas  Gybbon  Many- 
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1850.  penny^  in  the  will  of  the  said  testator  James  Mony- 
  penny. 

ONYPENNY  rpj^^  defendant  the  said  Robert  FlUlUps  Dearden 
Dbrino.  Monypenny  claims  to  retain  the  possesion  of  the  said 
Maytham  Hall  estate  as  devisee  for  life  under  the  will 
of  the  said  Phillips  Monypenny^  subject  to  his  mother's 
jointure,  on  the  ground  that  the  said  PhilKps  Many- 
penny  acquired  the  fee-simple  of  the  said  estate  by  the 
said  common  recovery  suffered  by  him  in  1827 ;  and 
he  also  claims  as  representing  two  of  the  co-heirs  in 
gavelkind  of  the  testator  James  Monypenny^  in  case  the 
limitations  in  the  will  of  James  Monypenny y  succeeding 
the  limitation  to  the  first  son  of  Phillips  Monypenny  for 
life,  should  be  held  to  be  void. 

The  defendants  William  David  Cathcart  Monypenny^ 
James  Robert  Blackwell  Monypenny^  and  Phillips  Howard 
Monypenny^  are  infants,  and  remainder-men  in  tail  next 
in  succession  to  the  defendant  Robert  Phillips  Dearden 
Monypenny  imder  the  will  of  the  said  PhilHps  Mony- 
penny, William  David  Cathcart  Monypenny  is  alao 
tenant-in-tail  next  in  succession  to  the  plaintiff  under 
the  will  of  the  said  James  Monypenny,  if  the  recovery 
be  void. 

The  defendant  Thomas  Gybbon  Monypenny  cliunu 
the  Maytham  Hall  estate  as  tenant  for  life  thereof,  by 
virtue  of  the  devise  to  him  in  the  will  of  the  said  tes- 
tator James  Monypenny ^  on  the  ground  that  it  did  not 
shift  from  him  on  his  accession  to  tl\e  estates  of  EKzor 
beth  Joddrell ;  and  he  also  claims  by  descent  as  one  of 
the  co-heirs  in  gavelkind  of  the  testator  James  Mom/- 
penny,  in  case  the  limitations  in  the  will  of  Janui 
Monypenny,  succeeding  the  limitation  to  the  first  son  of 
Phillips  Monypenny  for  life,  should  be  held  to  be  void. 

The  said  Susannah  Monypenny  claims  her  said 
jointure  of  300/.  under  the  said  settlement  of  183 J, 
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on  the  same  grounds  upon  which  her  said  son^  the  said  1850. 
Bobert Phillips  Dearden  Monypenny,  claims  his  life-estate.  — 
The  defendant  Elizaheth  Charlotte  Sewell  claims  a  Monypenh 

V, 

legacy  charged  on  the  Maytham  Hall  estate  by  the  will  Debino. 
of  the  said  Phillips  Monypenny. 

The  other  defendants^  representing  co-heirs  in  gavel- 
kind of  the  said  James  Monypenny,  clidm  the  said  itfoy- 
iham  Hall  estate^  on  the  ground  that  the  devises  of  the 
estate  in  the  will  and  codicil  of  the  said  James  Mony^ 
penny  after  the  devise  to  the  first  son  of  the  said 
Phillips  Monypenny y  were  void. 

The  questions  in  this  case  have  reference  to  these 
conflicting  claims. 

The  questions  for  the  opinion  of  the  court,  were, —  Questions. 

First,  what  estate  or  estates,  in  possession  or  in  re- 
mainder, did  Pldllips  Monypenny  take  under  the  will 
and  codicil  of  the  testator  James  Monypenny  in  the 
Maytham  Hall  property  ? 

Secondly,  did  Thomas  Gybbon  Monypenny  take  any, 
and  what,  estate  or  estates  in  the  Maytham  Hall 
property,  under  the  same  will  and  codicil  ? 

Thirdly,  did  Robert  Thomas  Gybbon  Gybbon  Mony- 
penny take  any,  and  what,  estate  or  estates  in  the  same 
property,  under  the  same  will  and  codicil  ? 

Fourthly,  did  Phillips  Monypenny  acquire  any,  and 
what,  estate  in  the  same  property,  under  the  recovery 
of  1827  ? 

Fifthly,  did  Susannah  Monypenny  take  any,  and 
*what,  estate  or  interest  in  the  same  property,  under  the 
deed  of  the  10th  of  June,  1835  ? 

Sixthly,  did  the  co-heirs  in  gavelkind  of  the  said 
testator,  at  his  death,  take  by  descent  from  the  testator 
James  Monypenny  any,  and  what,  estate  in  the  same 
property  ? 

Either  party  was  to  be  at  liberty  to  refer  to  the  will 
of  the  testator  James  Monypenny. 
VOL.  IX.  —  c.  B.  3  P 
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Devise  of 
the  Lower 
Maytham 
HaU  estate. 


Supplemental  Case. 

The  said  testator  JamBB  Mmypenny  also  by  his  aiid 
will  devised  the  said  Lower  Maytham  Hall  estate  as 
follows:  — 

give  and  devise  mj  said  house  called  Lower  May- 
tham  HaU,  with  all  and  every  the  appurtenances,  to 
the  uses,  intents,  and  purposes  following,  that  is  to  say, 
To  the  use  of  my  brother  Fhillips  Mongpenny,  and  his 
assigns,  for  and  durmg  the  term  of  his  natural  life,  with- 
out impeachment  of  waste;  and,  from  and  after  the 
determination  of  that  estate,  by  forfeiture  or  otherwise, 
in  the  life-time  of  the  said  Phillips  Monypennyy  To  the 
use  of  John  Jonee  and  Richard  Smith,  their  heirs  and 
assigns,  during  the  life  of  the  said  PhUUps  Monypemg, 
upon  trust  to  preserve  the  contingent  uses  and  estates 
hereinafter  limited  from  being  defeated ;  and,  from  and 
immediately  after  the  decease  of  the  sud  PhiUipe  Mow/- 
penny,  To  the  same  uses,  subject  to  the  same  decla- 
rations, and  with  the  same  powers,  as  are  expressed  in 
the  same  will  concerning  the  said  Maytham  Hall  estate, 
subject  to  the  limitation  thereof  to  the  use  of  the  said 
Phillips  Monypenny  during  his  life.'* 

The  said  testator  James  Monypenny,  by  the  said 
codicil  to  his  said  will,  dated  the  25th  of  July,  1818, 
repeated  the  same  language  with  reference  to  the  said 
Lower  Maytham  Hall  estate  as  he  had  thermbefore 
used  with  reference  to  the  said  Maytham  HaU  estate, 
substituting  only  the  words  "  Lower  Maytham.  HaU^ 
for  the  words    Maytham  HalV* 

For  the  deaths  and  other  circumstances  material  to 
the  consideration  of  the  questions  in  this  case,  the  coort 
is  referred  to  the  statements  contained  in  the  case  to 
which  the  present  one  is  supplemental  Those  state- 
ments are  to  be  read  as  if  inserted  in  this  place,  except 
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^ven  by  my  brother  Mauley  that  the  defendants  are  1850. 

entitled  to  judgment  on  this  demurrer.    The  new-   

alignment  shews  the  trespass  complained  of  is  a  matter  Mbriton 

that  has  already  been  justified.  Coombes. 

Talfourd,  J.,  concurred. 

Judgment  for  the  defendants. 


MoNYPENNY  V.  Dering  and  Others,  (a) 

'JpHE  following  case  was  sent  by  his  Honor  Vice-  The  testator 

Chancellor  Wigram  tor  the  opinion  of  this  Court: —  ^  ^j^j^ 

James  Monypennyy  late  of  Maytham  Hall,  in  the  brother)  for 

life,  remain- 
penny,  and  Thomas  Phillips  <Jer  to  the  use 
Blackwell  Monypenny,  Richard  of  the  first 
James     Laud     Monypennyy  son  of  the 
James  Robert  Blackwell  Mony  ^ody  of  P.  M. 
penny,  and  {PhiUips    Howard  for  life,  re- 
Monypenny,  infants,  by  John  «>aintler  to 
Cavell,  their  guardian ;  Susan^  the  use  of  the 
nah  Monypenny  ;    Peregrine  ^'^^  ^on  of 
Royds  Dearden;  John  Cars-  the  body  of 
ley;  and  Elizabeth  Charlotte,  ^^^h  first 
now  the  wife  of  Henry  Doyle  ^on,  and  the 
Sewm.  heirs  male 

of  his  body ; 

 ^   and,  in  de- 
fault of  such 

issue,  to  the  use  of  all  and  every  other  son  and  sons  of  the  body  of  his  said 
brother  P.  M.,  severally  and  successively,  according  to  seniority  of  age,  for  the 
Hfe  interests  and  limitations  as  he  had  before  directed  respecting  the  first  son  and 
his  issue ;  and,  in  default  of  issue  of  the  body  of  his  said  brother  P.  M.,  or  in 
case  of  his  not  leaving  any  at  his  decease,  to  the  use  of  his  brother  '1\  M.  for 
life,  remainder  to  T.  M.,  the  eldest  son  of  T.  M.  for  life,  remainder  to  the  first 
son  of  the  body  of  T.  M.  the  son,  and  the  heirs  male  of  his  body ;  and,  in  de- 
fault of  issue  of  the  body  of  T.  M.  the  son,  to  the  use  of  all  and  every  other  the 
son  and  sons  of  the  body  of  the  testator's  brother  T.  M.,  for  the  like  estates  and 
interests,  severally  and  successively,  according  to  seniority  of  age  ;  and,  in  failure 
of  all  such  issue  of  the  body  of  his  said  brother  T.  M.,  to  the  use  of  him,  his 
heirs  and  assigns,  for  ever :  apd  the  testator  declared,  that»  if  his  said  brothers, 
or  either  of  ^em,  or  either  of  their  issue,  should  become  entitled  to  the  estate, 


(a)  The  plainti£P  in  the  suit 
was  Robert  Thomas  Gybbon 
Gybbon  Monypenny. 

The  defendants  were,  — 
Robert  Dering,  Thomas  Gybbon 
Monypenny;  Robert  Phillips 
Dearden  Monypenny,  an  in- 
fant, by  James  Dearden,  his 
guardian;  James  Isaac  Mony- 
penny;  jPhiUips  Monypenny; 
William  Backhouse  Mony- 
penny  ;  Charles  Dawson  ;  Wil- 
liam  David  Cathcart  Mony^ 
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1850.  assignment,  that  the  plaintiff  sned  out  his  writ  and 
— •  declared  in  the  action,  not  only  for  the  several  tres- 
MniToir  pggg^  in  ^jj^  introdnctory  parts  of  the  third,  fourth, 
CooHBn.  and  last  pleas  respectively,  and  in  the  declaration,  in 
that  behalf  mentioned,  and  in  those  pleas  attempted  to 
be  justified,  —  that  is  to  say,  the  trespasses  in  and 
to  the  dwelling-house,  and  seizing  and  taking  the 
goods,  —  but  also  for  that  the  defendants,  at  the  said 
times  when  ejected,  expelled,  put  out,  and  amoved 
the  plaintiff  and  his  family,  servants,  and  lodgers  firom 
and  out  of  the  possession  and  enjoyment  of  the  said 
dwelling-house,  with  the  appurtenances,  in  the  decla- 
ration mentioned,  and  kept  and  detained  them  so  ejected, 
and  expelled  for  the  siud  space  of  time  in  the  declaration 
in  that  behalf  mentioned,  whereby  the  plaintiff  during 
all  such  time  lost  and  was  deprived  of  the  use  and 
benefit  of  his  said  dwelling-house,  &c.,  which  said  tres- 
passes above  newly  assigned  were  other  and  different  tres- 
passes than  the  said  trespasses  in  the  said  third,  fourth, 
and  last  pleas  mentioned,  and  therein  attempted  to  be 
justified.  It  may  be  doubted  whether  the  matter  con- 
tained in  this  new-assignment  would,  on  general  de- 
murrer, constitute  a  good  declaration  in  trespass.  It 
does  not  state  that  the  defendants  committed  any  assault 
upon  the  plaintiff ;  but  that  they  ejected  and  expelled 
him  and  his  family,  servants,  and  lodgers  from  the 
dwelling-house.  Removing  a  person  from  the  poe- 
session  of  a  dwelling-house  is  a  trespass  to  a  dwelling- 
house.  A  trespass  is  personal  because  it  is  an  injury 
to  the  person.  This  is  an  injury  to  the  dwelling-house 
within  the  meaning  of,  and  justified  by,  the  pleas.  I 
therefore  think  that  the  new-assignment  is  bad,  and 
consequently  that  the  judgment  must  be  for  the  de- 
fendants. 

Cbesswell,  J.  I  am  also  of  opinion,  for  the  reasons 
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^ven  by  my  brother  Maule,  that  the  defendants  are  1850. 

entitled  to  judgment  on  this  demurrer.    The  new-   

assignment  shews  the  trespass  compluned  of  is  a  matter  Meriton 

that  has  already  been  justified.  Coonbes. 

Talfourd,  J.,  concurred. 

Judgment  for  the  defendants. 


MoNYPENNY  V.  Dering  and  Others,  (a) 

'JpHE  following  case  was  sent  by  his  Honor  Vice-  The  testator 

Chancellor  Wigram  for  the  opinion  of  this  Court: —  ^  ^j^j^ 

James  Monypenny^  late  of  Maytham  Hall,  in  the  brother)  for 

life^  remain- 

(a)  The  plaintiff  in  the  suit    penny,  and  Thomas  Phillips  '^^^  ^  "se 
was  Robert    Thomas  Gybbon     Blackwell  Monypenny^  Richard  fi"' 
Gybbon  Monypenny,  James     Laud  Monypenny, 

The    defendants    were,  —     James  Robert  Blackwell  Mony-  ^<^^y     P«  M. 
Robert  Dering,  Thomas  Gybbon    penny,  and  [Phillips    Howard  for  life,  re- 
Monypenny ;  Robert  Phillips    Monypenny,  infants,  by  John  «>aintler  to 
Dearden  Monypenny,  an  in-     Cavell,  their  guardian ;  Susan^  ^®  the 
fant,  by  James  Dearden,  his     nah  Monypenny ;    Peregrine  ^'^^ 
guardian ;  James  Isaac  Mony-     Royds  Dearden ;  John  Cors^       body  of 
penny;  Phillips  Monypenny;     ley;  and  Elizabeth  Charlotte^  ^^^^ 
William    Backhouse     Mony-     now  the  wife  of  Henry  Doyle 
penny;  Charles  Dawson  ;  Wil-     Sewell.  heirs  male 

Ham  David  Cathcart  Mony-  of  his  body; 

 ^   and,  in  de- 

fault  of  such 

issue,  to  the  use  of  all  and  every  other  son  and  sons  of  the  body  of  his  said 
brother  P.  M.,  severally  and  successively,  according  to  seniority  of  age,  for  the 
life  interests  and  limitations  as  he  had  before  directed  respecting  the  first  son  and 
his  issue ;  and,  in  default  of  issue  of  the  body  of  his  said  brother  P.  M.,  or  in 
case  of  his  not  leaving  any  at  his  decease,  to  the  use  of  his  brother  T.  M.  for 
life,  remainder  to  T.  M.,  the  eldest  son  of  T.  M.  for  life,  remainder  to  the  first 
son  of  the  body  of  T.  M.  the  son,  and  the  heirs  male  of  his  body ;  and,  in  de- 
fault of  issue  of  the  body  of  T.  M.  the  son,  to  the  use  of  all  and  every  other  the 
son  and  sons  of  the  body  of  the  testator's  brother  T.  M.,  for  the  like  estates  and 
interests,  severally  and  successively,  according  to  seniority  of  age  ;  and,  in  failure 
of  all  such  issue  of  the  body  of  his  said  brother  T.  M.,  to  the  use  of  him,  his 
heirs  and  assigns,  for  ever :  apd  the  testator  declared,  that»  if  his  said  brothers, 
or  either  of  ^em,  or  either  of  their  issue,  should  become  entitled  to  the  estate, 
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1850.      parish  of  Rolvenden,  in  the  ooonty  of  Kent,  was,  at  the 

  time  of  the  making  of  his  last  will  and  testament  here* 

MoNTPEKiTY  jnafter  mentioned,  and  thenceforth  up  to  and  at  the 
Daame.     ^^^^  death,  seised  in  feendmple  of,  or  otherwise 

well  entitled  to,  divers  hereditaments  and  premises  in 
the  said  county  of  Kent^  respectively  called  Maytham 
Hall  Estate,  and  Lower  Maytham  Hall  Estate,  all 
which  said  hereditaments  and  premises  were  of  gavel- 
kind tenure. 

The  said  James  Monypenny,  being  so  seised  or  en- 
titled as  aforesaid,  and  being  of  sound  and  disposing 
mind,  memory,  and  understanding,  on  the  Htfa 
February^  1804,  duly  made  and  published  his  last  will 

or  any  part  thereof,  of  £•  Joddrell^  the  estate  theretofore  devised  for  the  benefit 
of  his  said  brothers  and  their  issue  should  become  and  be  and  remain  to  the  use 
of  the  next  person  entitled  thereto,  as  they  would  have  done  if  the  perm  so 
succeeding  to  the  Joddrell  estate  were  actuidly  dead. 

By  a  codicil,  the  testator  devised  the  same  lands  to  hi«  wife  for  lifo^  and,  after 
her  decease,  to  the  same  uses  as  wert  declared  by  his  will. 

The  testator's  brother  M.,  after  the  death  of  the  widow,  via.,  in  Miehad- 
mas  Term,  1827j  tufibved  a  recovery  of  the  devised  estates,  to  the  use  of  the 
said  P.  M.  in  fee. 

By  a  settlement  ou  the  marriage  of  R.  J.  M.  (nephew  of  P.  M.)  with 
Susannah  M.,  dated  the  10th  of  June,  1835,  P.  M.  charged  the  estate  with  a 
jointure  of  300/.  per  annum  to  her  in  the  event  of  her  surviving  them,  P.  M. 
and  R.  J.  M. 

In  January,  1841,  P.  M.  died  without  ever  having  had  any  issue,  and 
having  by  his  will  devised  the  estates  in  question  to  his  nephew  R.  J.  M.  for 
life,  with  remainder  to  his  eldest  son  R.  P.  D.  M.  for  life,  remainder  to  hia  first 
and  other  sons  successively  in  tail  male,  with  divers  remainders  over. 

In  September,  1842,  R.  J.  M.  died,  leaving  his  widow  Susannah  M.  and 
R.  P.  D.  M.,  his  only  son  (then  an  infant),  him  surviving :  — 

Held, — first,  that  the  testator's  brother  P.  M.  took  an  eaUte  for  life  in  re. 
mainder  after  the  life  estate  of  the  widow : 

Secondly,  that  T.  G.  M.  took  an  estate  for  life  in  remainder  after  the  life- 
estate  of  P.  M.,  contingent  on  P.  M.  not  leaving  any  issue  at  his  decease,  and  de- 
terminable on  his  (T.  G.  M/s)  becoming  entitled  to  the  Joddrell  estates  ;  and  also  a 
remainder  in  tail  general  after  the  estate-tail  of  R.  T.  G.  G.  M.  (son  of  T.  G.  M.): 

Thirdly,  that  R.  T.  G.  G.  M.  took  a  contingent  remainder  in  tail  male  after 
the  determination  of  the  life-estate  of  his  father  T.  G.  M. : 

Fourthly,  that  P.  M.  acquired  no  estate  or  interest  under  the  recovery : 

Fifthly,  that  Susannah  M.  took  no  estate  or  interest  under  the  deed  of  the 
10th  of  June,  1835: 

Sixthly,  that  the  co-heirs  in  gavelkind  took,  a  remainder  in  fee  after  the 
several  estates  above  mentioned. 
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and  testament  in  writings  dated  the  11th  day  of  1850. 

February,  1804^  and  duly  executed  and  attested  as  by  . 

law  was  then  required  for  passing  real  estates  by  devise,  ^lowif^wBiY 

and  thereby  he  devised  the  siud  Maytham  Hall  Estates  Dvmihq. 

as  follows: — I  give  and  devise  my  said  house  called 

Maytham  Hally  with  all  and  every  the  appurtenances,  WUHoi  James 

to  the  uses,  intents,  and  purposes  following,  that  is  to  ^onypenny. 

say.  To  the  use,  intent,  and  purpose  that  my  brother 

Phillips  Monypenny  shall  receive  and  take  the  rents, 

issues,  and  profits  thereof  for  and  during  the  term  of 

his  natural  life,  without  impeachment  of  waste ;  and, 

from  and  immediately  after  his  decease,  to  the  use  of 

the  first  son  of  the  body  of  the  said  Phillips  Monypenny 

for  and  during  the  term  of  his  natural  life ;  and,  from 

and  immediately  after  his  decease,  to  the  use  of  the  first 

son  of  the  body  of  such  first  son,  and  the  heirs  male  of 

his  body ;  and,  in  de&ult  of  such  issue/ to  the  use  of  all 

and  every  other  son  and  sons  of  the  body  of  my  said 

brother  Phillips  Monypenny y  severally  and  successively, 

according  to  seniority  of  age,  for  the  like  interests  and 

limitations  as  I  have  before  directed  respecting  the  first 

son  and  his  issue :  and,  in  default  of  issue  of  the  body 

of  my  said  brother  Phillips  Monypenny ,  or  in  case  of 

his  not  leaving  any  at  his  decease,  to  the  use  of  my 

brother  Thomas  Monypenny  for  and  during  the  term  of 

his  natural  life,  without  impeachment  of  waste;  and, 

from  and  immediately  after  his  decease,  to  the  use  of 

Thomas  Monypenny^  the  eldest  son  of  my  said  brother 

Thomas  Monypenny,  for  and  during  the  term  of  his 

natural  life,  without  impeachment  of  waste ;  and,  from 

and  immediately  after  his  decease,  to  the  use  of  the  first 

son  of  the  body  of  the  said  Thomas  Monypenny^  son  of 

my  said  brother  Thomas  Monypenny,  and  the  heirs  male 

of  his  body ;  and,  in  default  of  issue  of  the  body  of  the 

said  Tliomas  Monypenny  the  son,  to  the  use  of  all  and 

every  other  the  son  and  sons  of  the  body  of  my  said 
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1850.      Foster  v.   The  Earl  of  Rornney  (a),  jPenn  <L  Brid^ 
—      don  V.  Page  (A),  Hay  v.  The  Earl  of  Coventry  {e\ 
[oNYPBNNF  Ellicombey.  Gompert2{d),  Trickeyy.  Trickey  {e\  Morse 
Dbbino.     V*  Ormonde  (/),  Driver  d.  Edgar  v.  Edgar  {g\ 

Feame's  Cont.  K.  10th  edit.  204,  205,  Pfly^  v.  J?ay. 
ward\Ji)y Fountain  y.  Gooch{i),  Robinson  v.  Robinson{k\ 
Doe  d,  Jbn^5  v.  Davies  (/),  Chorlton  v.  Craven  (m), 
\_Maule,  J.,  referred  to  Zorrf  Dungannon  v.  Simtfi  («) 
and       d.  fl^WaZZ  v.  fVbodall  (o).'] 

Coote,  for  Susannah  Monypenny^  who  claimed  under 
the  settlement  of  the  10th  of  Juney  1835,  upon  the 
same  grounds  upon  which  Robert  Phillips  Dearden  Mony' 
penny  claimed  his  life-estate,  contended  that  Phillips 
Monypenny  took  an  estate  in  tail  general,  —  citing 
Doe  d.  Burrin  v.  Charlton  (p)  and  Reece  v.  SteeL  {q) 

WiUcocky  for  the  heirs  in  gavelkind,  contended  that 
Phillips  Monypenny  took  an  estate  for  life  only,  with 
remainder  to  his  eldest  son  for  life;  and  that  all  the 
subsequent  remainders  were  void  for  remoteness, — so 
that,  on  the  decease  of  Phillips  Monypenny  in  1841, 
without  issue,  the  co-heirs  of  the  testator  became  en- 
titled. He  cited  and  observed  upon  the  following 
authorities,  —  Brudenell  v.  Elwes  (r),  Butler*s  note  to 
Feame's  Cont.  E.  10th  edit.  204,  Cliapman  d.  Oliver 


(fl)  11  JE:a*^,  594. 
{hS  11  East,  603,  n. 
(c)  3  T.  R.  83. 
\d)  3  Mylne     Cr.  12?. 
(c)  3  Mylne    K.  560. 
(/)  1  Rugs.  382. 
Ig)  Cowp.3'J9, 
(h)  2  Salk.  570. 
(t)  4  £ac.  Abr.  262..  Le- 
gacies and  Devises  (D). 
(k)  11  Beamn,  371. 


(0  i^B.Sf  Ad.  43. 

(m)  Cited  in  MeBidi  t. 
MeUish,  2  B.S^  C.  524. 

(n)  12  Clark  Fin.  546., 
1  Drury  S;  W.  509- 

(o)  Ana,  Vol.  III.  p.  549. 

(p)  \  M.  &i  G.  429.,  ^ 
iScoW,  iV.  J?.  290. 

(g)  2  Simansy  233. 

(r)  7  re*.  390. 
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V.  Broum  (a),  Wight  v.  Leigh  (*),  Doe  d.  Gallini  v.  Gal-  1850. 

Uni  (c).  Doe  d.  Burrin  v.  Chorlton  (rf),  Nicholl  v*   

iVicAo//  (tf),  Langston  v.  Langston  (g)y  Pitt  v.  JiicA5(in  (A),  Monyp«nnf 
iS^miVA  V.  2^rd  Camelford  (t),  Brudenell  v.  J&/ti7f«  (A),  Dbrino. 
Stackpoole  v.  Stackpoole  (/),  Somermlle  v.  iert- 
iridge{m)jSeaward\.  Willock{n),  Vanderplarikv.King{p\ 
Jesson  V.  Wright  (p)y  Fetherttton  v.  Fetherston  (g'), 
Cohon  V.  Cobon  (r),  -Do^  d.  Blandford  v.  Applin  (s), 
Blackbom  v.  Edgley  (t\  Beece  v.  Ste^/  («),  and  CAorZ- 
£<wi     Craven,  (x) 

Bagshatoe,  for  a  person  who  claimed  under  one  of 
the  co-heirs  in  gavelkind,  observed  upon  Blackbom  v. 
Edgley  (j/)  and  Vanderplank  v.  JKw^/  (z),  and  cited 
Beard  v.  JVestcott  (a). 

MalinSy  in  reply  to  WiHcock  and  Bagshawy  referred 
•  to  2?oc  d.  Comberbach  v.  Perryn  (6),  Zorr/  Dunyannon 
V.  fi'/wiVA  (c),  Mortimer  v.         (rf),  and  Brooke  v.  Twr- 


(a)  3  J9tirr.  l626. 
(6)  15  Fe*.  564. 

(c)  5  A  ^rf.  621,  3  ^rf. 
*  JE.  340. 

(d)  1  3f.  <5^  G.  429.,  1 
5co«,  iV.i?.  290. 

(c)  2  JT.  1159. 
\g)  2  Cter^  <Jy  194^- 
(A)  2  -Bro.  C.  C.51. 
(1)  2  Fc*.  jun.  698.  711. 
(k)  I  iS:fl*/,  450. 
(/)  4  2>rttry  .Sf  IF.  320. 
\m)  6  T.  -R.  213. 
(n)  5  j5:(wf,  198. 
(o)  3  -fTarc,  1,  I6. 
\p)  2  -BZi^A,  1. 
(9)  3  CfarAf  (!^  Fin.  6?.,  9 
^Zf^A,  iV;  5.  237. 


(r)  2  iSZra.  1125. 
(*)  4  T.  R,  82. 
(0  1  P.  FTfn*.  605. 
(u)  2  Simons^  233. 
(a:)  Cited    in    MellUh  v. 
ilf«W«A,  2  5.  4-  C.  524. 
(y)  1  P.  JFm.  605. 
z)  3  /Tare,  1. 
a)  5  Taunt.  393,  5  j5.  <^ 
Aid.  801. 

(6)  3  T.  R.  484. 
(c)  12  CtorA  ^  Fin.  546., 
1  Drury     W.  509- 
(rf)  2  Simons,  274. 
(e)  2  iV.  C.  422,  2  A'coW, 
611. 
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185a  HWeo(A  (Am^oinpm  Mortimer  Y.  West  wa^ 

—       Y.  Isomer. 

MONTFUIJiT 

Duuiio.        Hodg$(m  replied  generally. 

The  following  certificate  was  afterwards  sent  te 
yice-Chancellor  Wigram :  — 

Certificate.        ^This  case  has  been  argaed  before  ns  by  counsel: 
we  have  considered  it,  and  are  of  opinion  as  follows :  — 

^  1.  We  are  of  opinion  that  PAtZ/tp^  Monypenny  took 
an  estate  for  life^  in  remainder  after  the  life-estate  of 
the  widow,  Mary  Monypemy. 

*'2.  We  think  that  Thanuu  Gybbom  Mtmypenxy 
took  an  estate  for  life  in  remainder  after  the  life-estate 
of  Phillips  Monypennyy  contingent  on  FhUHps  Mamy* 
penny  not  leaving  any  issue  at  his  decease,  and  deter- 
minable on  Thomas  Gybbon  Manypennys  becoming 
entitled  to  the  estates  of  EKzabeth  JoddreU  s  and  also  a 
remainder  in  tail  general  after  the  estate-tail  of  Robert 
Thomas  Gybbon  Gybbon  Monypenny. 

"  3.  We  think  that  Robert  Thomas  Gybbon  Gybbon 
Monypenny  took  a  contingent  remainder  in  tail  male 
after  the  determination  of  the  life-estate  of  his  father. 

4.  We  think  that  Phillips  Monypenny  acquired  no 
estate  or  interest  under  the  recovery. 

"  5.  We  think  that  Susannah  Monypenny  took  no 
estate  or  interest  under  the  said  deed. 

"  6.  We  think  the  co-heirs  in  gavelkind  took  a  re- 
mainder in  fee  after  the  several  estates  above  mentioned. 


Jan.  12,  1850. 


W.  H.  Maule. 
"  C.  Cebssvtell. 
"  E.  V.  Williams."  (a) 


(a)  For  the  ultimate  result  And  see  Doe  d.  Evert  v. 

of  the  case,  in  equity,  see  7  Wardy  18  Q.  B.  197^  Doe  d. 

HarCy  568,  and  (on  appeal)  Evers  v.  ChaUU^  18  Q.  B., 

2  De  Gex,  M'N.  cV  G.,  145.  224.  231. 
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SsRRELL  V.  The  Dehbtshire,  Staffobdshibb, 
and  worcbstebshirb  junction  railway 
Company. 

June  11. 

'JpHIS  was  an  action  of  assumpsit    The  first  count  of  a.,  B.,  and 

the  declaration  was  on  a  banker's  cheque  alleged  to  ^'y 

have  been  drawn  by  the  defendants  on  Messrs.  Hankey,  raHwTy^com- 

payable  to  Daniel  Turton  Johnson^  for  the  sum  of  420/.^  pany,  in  fraud 

and  by  him  transferred  to  the  plaintifii  who  sued  as  law-     ^®  f®"*' 

^  pany,  drew  a 

ml  bearer  oi  tne  same.  cheque  upon 

There  was  also  a  count  upon  an  account  stated.     '  the  company's 

The  defendants  pleaded^  to  the  first  count, — first,  favour  of"one 

that  they  did  not  make  the  cheque,  modo  et  farmdy —  of  their  body. 

secondly,  that  the  cheque  was  not  duly  presented  for  ^hoLgh^bear' 

payment, — thirdly,  that  the  defendants  had  not  due  ing  the  sump 

notice  of  the  non-payment  of  the  cheque,  —  fourthly,  usually  im- 

that  the  cheque  was  delivered  to  Daniel  Turton  John-  docu^ments^" 

son  by  the  directors  of  the  Derbyshire^  Staffordshire^  issued  by  the 

and  Worcestershire  Junction  Railway  Company,  for  re-  ^^™P*"y> 

^         .  countersigned 

muneration  to  him  as  a  director  of  the  said  company,  by  the  secre- 

but  that  no  determination  as  to  such  remuneration  was 

ever  come  to  by  the  said  company  at  a  general  meeting  of  it^ purport^ 

thereof,  and  that  the  plaintiff  took  the  cheque  with  to  be  drawn 

notice  of  these  facts,— fifthly,  a  similar  plea  to  the  o^hehalfof 

.  ,    ,  the  company, 

fourth,  but,  instead  of  alleging  that  the  plaintifi^  took  nor  did  tlie 

the  cheque  with  notice,  alleging  that  he  took  it  after  the  drawers  de- 
expiration  of  a  reasonable  time  for  presenting  it  for  thcrehi 

payment, — sixthly,  a  similar  plea  to  the  fourth,  but,  as  directors: 

instead  of  alleging  that  the  plaintiff  took  the  cheque  "t"^^"^' 

^   *^  *  ^  the  company 

were  not  li- 
able for  the  amount  to  a  bona  fide  holder  for  value. 

Whether  one  who  takes  an  overdue  cheque  takes  it  gulject  to  its  equities, — 
aa  in  the  case  of  an  overdue  bill  of  exchange. — Qiuere. 
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1850.       with  notice^  alleging  that  he  was  the  bearer  thereof 

  without  value, — seventhly,  a  similar  plea  to  the  fourth, 

Sebrel^  instead  of  alleging  that  the  plaintiff  took  the  cheque 

This  ^^^^  notice,  alleging  that  he  took  it  on  certain  terms 
Derbyshirb,  and  conditions  which  he  had  violated ;  and,  to  the  last 
Railway  Co  — eighthly,  that  they  did  not  promise  modo  et 

formd. 

The  plaintiff  joined  issue  on  the  first,  second,  third, 
and  eighth  pleas,  and  replied  de  injurid  to  the  fourth, 
fifth,  sixth,  and  seventh. 

The  cause  came  on  to  be  tried  before  fFUde,  C.  J., 
at  the  sittings  in  London  after  Michaelmas  Term,  1848, 
when  a  verdict  was  found  for  the  plaintiff  for  the 
amount  of  the  cheque  and  interest,  subject  to  the 
opinion  of  the  court  upon  the  following  case, — power 
being  reserved  to  the  court  to  draw  any  inference  or 
conclusion  from  the  evidence  which  a  jury  might  have 
drawn  at  nisi  prius,  and  to  consider  the  questions  as  to 
the  admissibility  of  evidence  as  reserved  at  the  trial:  — 

The  following  is  a  fac  simile  of  the  cheque,  and  of  the 
stamp  or  mark  thereon  impressed;  and  it  was  agreed 
between  the  parties  that  the  original  cheque  should,  if 
required,  be  produced  by  the  plaintiff  to  the  court. 
The  cheque  was  not  under  the  common  seal  of  the  com" 
party. 

"  Lo7idon,  August  13,  1847. 

"  Messrs.  Hanhey^ 

"  Pay  Daniel  Turton  Johnson^  Esq., 
or  bearer,  four  hundred  and  twenty  pounds. 

420i  0*.  Orf. 

"  J.  M.  Mathew, 
«  W.  King. 
"E.  J.  Spiers. 

«  B.  S.  Mackenzie,  Sec.** 
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The  date  stamp  impressed  upon  the  cheque  was  put  1850. 
upon  all  the  documents  of  the  company.   

Upon  the  trial,  on  the  part  of  the  plaintiff,  the  act  of  Serreli, 
parliament  establishing  the  company  was  produced,  and  Xre 
the  same  was  to  be  considered  as  forming  part  of  the  Dbrbyshirb, 
case,  and  was  to  be  referred  to  by  either  side  upon  the  R^u^^^y 
argument.    The  act  received  the  Royal  assent  on  the 
2nd  July,  1847. 

The  company  had  been  in  existence  for  the  purpose 
of  obtaining  the  act  for  about  two  years  previously ;  and 
the  parties  whose  names  appear  as  the  drawers  of  the 
cheque,  as  well  as  Daniel  Turton  Johnson,  the  payee, 
had  been  directors  of  the  company  during  the  whole  of 
that  time,  and  were  such  directors  when  the  cheque  was 
made.  The  act  nominated  five  persons  as  the  first  five 
directors  of  the  company,  viz..  Sir  John  Foster  Fitz- 
gerald, Daniel  Turton  Johnson,  William  King,  John 
Mee  Mathew,  and  Edmund  John  Spiers,  and  incor* 
porates  with  it  the  Companies  Clauses  Consolidation 
Act,  1845,  8  &  9  Vict,  c  16. 

The  cheque  mentioned  in  the  declaration  was  pro- 
duced; and,  after  the  evidence  hereafter  mentioned, 
after  proof  of  the  handwriting  of  the  three  persons 
whose  names  were  subscribed  as  drawers,  and  of  Mac- 
kenzie, the  secretary  of  the  company,  was  read. 

The  evidence  of  the  circumstances  under  which  the 
cheque  was  drawn,  was  to  the  following  effect :  — 

The  three  persons  by  whom  the  said  cheque  is  drawn 
were  three  of  the  directors  of  the  said  company,  as 
before  mentioned. 

The  first  general  meeting  of  the  proprietors  was  held  Fiwt  general 
on  the  29th  of  December,  1847.  meeting. 

Upon  the  13th  of  August,  1847,  a  meeting  took  place 
of  the  five  directors  before  mentioned,  viz..  Sir  John 
Foster  Fitzgerald,  Daniel  Turton  Johtison,  fVilliam 
King,  John  Mee  MatJiew,  and  Edmund  John  Sjners; 
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^ggQ  and  at  that  meeting  a  resolution  was  entered  into  that 
each  attending  director  should  receive  remuneration  for 
his  services  prior  to  the  passing  of  the  act ;  and  a  ce> 
tain  sum  was  agreed  to  be  appropriated  to  the  purpose 
of  such  remuneration.  There  were  twenty-five  direo- 
tors.  The  number  of  meetings  which  had  been  held 
was  ascertained,  and  the  whole  twentj'^five  directors 
counted  as  having  attended  such  meetings;  and  the 
amount  appropriated  as  the  remuneration  was  then 
divided  amongst  the  five  directors  who  actually  attended: 
and,  by  this  arrangement,  600  guineas  was  appropriated 
to  the  chairman,  and  400  guineas  to  each  of  the  other 
four  directors ;  and  the  cheque  upon  which  this  action 
is  brought  was  one  of  those  drawn  under  the  above 
arrangement  as  the  remuneration  to  be  paid  to  Damid 
Ttirton  Johnson,  one  of  the  directors. 

Edmund  John  Spiers,  one  of  the  five  directors  who 
attended  the  meeting  at  which  the  before  motioned 
resolution  was  adopted,  objected  to  the  proceeding  al- 
together ;  but  the  chairman,  who  was  also  counsel  for 
the  company,  advised  the  directors  that  the  prooeedbg 
was  perfectly  legal ;  and  the  resolution  was  therefore 
adopted.  Spiers  then  objected  to  the  amount,  and 
stated  that  he  could  produce  instances  of  companies  that 
were  paying  dividends,  in  which  the  remuneration  to 
the  directors  was  less  than  the  amount  then  proposed  to 
be  allowed;  but  the  other  directors  insisted  that  the 
proposed  sum  was  inadequate  as  a  compensation  for  the 
trouble  they  had  taken.  Some  other  allowances  were 
also  made  to  the  directors  for  expenses.  Four  other 
cheques  were  drawn  at  the  same  time  in  favour  of  the 
four  other  directors.  Spiers  received  his  cheque,  because 
he  was  told,  that,  if  he  did  not,  the  oth^  directors 
would  divide  the  amount  appropriated  to  him,  and  the 
company  would  gain  nothing  by  his  not  taking  it 
At  the  time  the  cheques  were  drawn,  the  company 
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had  no  funds  to  pay  them,  and  it  was  agreed  that  the  1850. 

cheques  should  not  be  presented  until  the  bankers  •  

should  have  funds  wherewith  to  pay  them ;  and  that,  Sbrkell 
whenever  that  time  should  come,  all  the  cheques  should  xas 
be  presented  together,  so  that  no  one  should  have  an  DnmysBiRB, 

A  call  was  made  prior  to  the  general  meeting  which 
was  held  on  the  29th  of  December^  1847.  The  previous 
payment  of  the  call  was  a  necessary  qualification  to 
attend  such  meeting. 

Before  the  day  of  meeting,  in  order  to  qualify  the 
directors  to. attend  the  meeting,  credit  was  given  to 
them  as  having  paid  the  amount  of  the  call  due  by  them 
respectively ;  but  in  iact  no  such  payments  were  made, 
but  the  amounts  of  such  call  were  credited  as  a  remu- 
neration to  the  directors  in  respect  of  their  services 
during  the  six  months  between  the  passing  of  the  act 
and  the  date  of  the  general  meeting. 

The  cheque  in  question  was  presented  for  payment 
by  the  bankers  of  the  plaintifi* on  his  behalf  on  the  6th  of 
October 9  1847,  when  it  was  dishonoured ;  and  notice  of 
dishonour  was  given  to  the  company  on  the  7th  of 
October. 

The  evidence  on  the  part  of  the  plaintiff,  of  the  Evidence  as 
consideration  given  by  him  for  the  cheque,  and  in  ex-  ^q^^"**^^'^" 
planation  of  the  delay  that  had  been  incurred  in  the 
presentment,  was  to  the  following  effect, — that  the 
cheque  was  seen  in  the  plaintiff's  possession,  by  his  clerk, 
the  latter  end  of  August^  1847  ;  that  Johnsoriy  the  payee 
of  the  cheque,  in  Augusty  requested  the  plaintiff  not  to 
present  the  cheque,  saying  to  the  effect  that  he  had  pro- 
mised the  directors  it  should  not  be  presented.  The 
witness  could  not  say  it  was  not  mentioned  in  the  plain- 
tiff's presence  that  the  cheque  was  given  for  remunera- 
tion to  the  directors. 

A  letter  from  Johnson  to  the  plaintiff  was  rend  in 
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1850       evidence,  stating  that  the  plaintiff  must  not  pay  in  the 

  cheque  until  Johnson  should  tell  him  to  do  so;  that 

Sbrrbll     Johnson  would  be  at  the  board  that  day^  and  hoped  an 
The       arrangement  would  be  made  for  payment ;  that  the  calls 
DsaBTSHiRs,  yfQT^  respoudcd  to  slowly,  but  surely;  that  Johnstm 
Railway  Co.  ^^^^^^  plaintiff  keeping  his  cheque  until  he 

(Johnson)  should  have  seen  the  directors. 

The  defendants'  counsel  objected  to  the  reception  of 
the  evidence  of  the  above  mentioned  communications 
between  Johnson  and  the  plaintiff:  and  the  evidence 
was  received  subject  to  the  objection. 

An  indenture  of  mortgage  was  given  in  evidence, 
dated  the  5th  of  November ^  1846,  between  the  plaintiff 
and  Johnson,  reciting  a  loan  of  2000/.  by  the  plaintiff  to 
Johnson,  and  assigning  certain  securities  for  such  loan, 
and  containing  n  covenant  to  pay  the  amount  and 
interest  on  or  before- the  8th  of  May,  1847. 

The  several  following  cheques  drawn  by  the  pbuntiff 
upon  his  bankers,  payable  to  Johnson,  were  read  in 
evidence: — 

23rd  Auffust,  1847.  Cheque  for  69L  10s.  This 
cheque  was  received  by  Johnson,  and  paid  by  the  plam- 
tiffs'  bankers. 

18th  August,  1847.  Cheque  for  1202.  This  cheque 
was  proved  to  be  in  Johnson^s  possession  on  the  18th  of 
August,  1847,  and  to  have  been  paid  by  the  plaintiffii* 
bankers. 

26th  August,  1847.  Cheque  for  1002:  This  cheque 
wns  also  proved  to  have  been  given  to  Johnson  on  its 
date,  and  afterwards  paid  by  the  plaintiffs'  bankers. 

Evidence  was  also  given  of  several  requests  by  Johst' 
son  to  the  plaintiff  not  to  present  the  cheque,  accom- 
panied by  statements  that  it  was  the  wish  of  the 
directors  that  the  cheque  should  not  be  presented  at 
present.  This  evidence  was  objected  to^  and  received 
in  manner  before  stated. 
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It  was  also  proved  that  other  moneys  and  cheques  had      i  ^50. 

passed  between  the  plaintiff  and  Johnson  ;  and  appUoa-   

tions  by  the  plaintiff  to  Johnson  for  payment  of  the  Sbbrbll 
mortgage  were  proved  to  have  been  made  before  the  Xhe 
receipt  of  the  cheque  in  question.  Derbysbiae^ 

It  was  proved  by  Messrs.  Hankey  &  Co.'s  derk  that  1^,,^^^^  Ca 
the  three  persons  who  signed  the  cheque  in  question 
had  no  joint  account  at  Messrs.  Hanhey  &  Co.'s ;  that 
the  company  had  an  account ;  and  that  cheques  to  tlie  ex- 
tent of  fifty  or  sixty,  drawn  by  three  of  tlie  directors  of  the 
company,  had  been  paid  by  the  bankers  on  account  of 
the  company,  (a)  This  evidence  was  also  objected  to, 
and  received  subject  to  the  objection. 

If  the  court  should  be  of  opinion  that  the  plaintiff 
was  entitled  to  recover,  a  verdict  was  to  be  entered  for 
him  for  the  amount  of  the  cheque  and  interest :  others 
wise,  a  nonsuit  was  to  be  entered. 

Byles,  Serjt.  (with  whom  was  Simon),  for  the  plain- 
tiff, (i)    The  questions  raised  upon  this  case  are, — 

(a)  These  words  were  added  directors^  and  not  as  indivi- 

to  the  case  at  the  suggestion  of  duals, — the  stamp  set  against 

the  court.  their  names  identifying  them 

(6)  The  points  marked  for  in  that  character,  and  the  coun- 

argument  on  the  part  of  the  tersignature  of  the  secretary 

plaintiff  were  as  foUows :  —  also  indicating  that  it  was  an 

1.  That  the  cheque  in  act  of  the  company  : 
question  was  the  cheque  of  the  3.  That,  if  there  were  any 
company,  and  that  the  com-  douht  as  to  this  on  the  docu- 
pany  were  and  are  liaUe  to  the  ment  itself,  there  was  abundant 
plaintiff  as  bearer  :  evidence  to  satisfy  the  court  or 

2.  That  the  cheque  is  a  jury  that  it  was  in  fact  a 
drawn  in  accordance  with  the  cheque  of  the  company,  and 
97th  section  of  the  Companies  not  of  the  individual  parties 
Clauses  Consolidation  Act,  whose  names  appeared  at  the 
1845  (8  &  9  VicL  e,  I6.),  foot: 

being  signedby  two  directors  of        ^'4.  That  delay  in  present- 

the  company ;  and  that  it  suf-  ment  could  not  per  »e  affect  the 

ficiently  apjiears  on  the  face  of  right  of  the  plaintiff  to  sue  the 

the  instrument   that  it  was  drawers,  no  damage  having 

signed  by  the  three  individuals  been  sustained  by  the  company 

whose  names  are  at  the  foot  as  by  reason  of  such  delay  : 

VOL.  TX.— C.B.  3  G 
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1850.      iitBt,  whetheir  the  dil^ectors  of  ibis  (Mmipaiiy  hdd  po^er 

  to  draw  cheques  at  all,-^8eoondlj,  whether  this  oheqtM 

BbMbll    ptttfbrts  to  be  the  (cheque  of  the  coitipati — a&d,  diitdly, 
Tkk       whether  the  plaintiff  was  a  holder  for  Taltte>  and  withool 
DimtoTtMiftB,  notice  of  any  fraud  or  illegality.    Itt  the  first  plaoe,  it 
RAii.#lt  Co.     ^htnitted  that  the  directors  dearly  had  power  to 
draw  cheques.    This  dependi^  upon  the  oonstrtiotion  of 
the  local  act,  10  ft  11  Vict.  c.  ex.    The  1st  section  of 
that  act  incdi^orates  with  it  the  Companies  Clauses 
Consblidalion  Act,  1845  (8  &  9  Vkt  e.  16.),  the  Lands 
Clauses  Coiisolidatioli  Act,  1845  (8  &  9  Vht  c.  IB.), 
Aiid  the  Bailways  Clauses  Consolidation  Aot^  1845 
(8  &  9  Vict.  c.  20.).   The  4th  sectioil  grres  the  natusB 
of  the  three  persons  who  signed  tke  cheque  in  question, 
as  members  bf  the  company,  and  ih  i.  14  they  are  ttaniod 
dilrectors.    Th^  payee  of  the  cheque  abo  was  d  diieiMdr 
at  the  time  of  the  passing  of  the  special  act.    And  by 
s.  54,  the  expenses  incurred  in  the  formation  of  the 
company  are  to  constitute  the  first  charge  tipOki  its 
funds.    The  powers  of  the  directors  are  defined  by 
98.  90  and  91^  the  former  of  which  enacts  that  ''the 
directors  shall  have  the  management  and  dtlperiik- 
tendence  of  the  afiairs  of  the  company,  and  tbey  may 
lawfully  exercise  all  the  powers  of  the  company,  eikeqit 
as  to  such  matters  as  are  directed  by  this  or  the  special 
act  to  be  transacted  by  a  general  meeting  of  the  oon- 
pany,  but  all  the  powers  so  to  be  exercised  shaQ  be 
exercised  in  accordance  with  and  subject  to  the  pro- 
visions of  this  and  the  special  act  i  and  the  exercise  of 
all  such  powers  shall  be  sutgect  also  to  the  control 
and  rejgulation      any  general  meeting  specially  ooo- 

5.  That  ther^  Wss  no  evi-  Mge  of  tiiie  parpose  fbr  wUdi 

dence  to  leave  to  the  jury,  and  it      drawn : 
none  from  which  the  court  6.  That  there  was  wd- 

could  infer  that  the  plaintiff  ficient  evidence  of  vahie  gitF«n 

took  the  cheque  with  a  know-  by  the  plaintiff." 
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t«Md  ftxrthd  pQfpose,  but  not  8o  a«  to  render  itmliA  IMO. 
any  aot  done  by  the  directors  prior  to  any  resolotion  ■ 
piMed  by  such  general  meeting.''   And     91  enaote,  SaufcBLL 
tiiat,    except  as  otherwise  provided  by  the  special  act^  Tsfe 
the  Mlowing  powers  of  the  company^  that  is  to  sayi —  DnBTSittti, 
the  choice  and  removal  of  the  directors,  except  as  herein-^  Railway  €ei 
before  mentioned,  and  the  increasing  or  reducing  their 
namber  where  aathmsed  by  the  spedal  act,  the  choice 
of  ttoditon,  the  determination  as  to  the  remuneration  of 
the  directors,  auditors,  treasurer,  and  secretary,  the  de- 
tennination  as  to  the  amount  of  money  to  be  borrowed 
on  mortgage)  the  determination  as  to  the  aqgmentatiott 
of  oatdtal,  and  the  declaration  of  dividends,— shall  be 
tteroised  only  at  a  general  meeting  of  the  company." 
Humi  the  95th  section  having  impowered  the  directors 
to  ftnn  committees,  and  to  grant  to  sudi  conunittees 
Mqpectivdy  power  on  behalf  of  the  company  to  do  any 
aels  rdating  to  the  affairs  of  the  company  which  the 
diieotofs  could  lawfully  do,  and  which  they  should  from 
time  to  time  diink  proper  to  intrust  to  them,  the  97th 
aeoCion  provides  that   the  power  which  may  be  granted 
to  any  such  committee  to  make  contracts,  as  well  as  the 
fioWBr  of  the  directors  to  make  contracts  on  behalf  of  the 
eompmy,  may  lawfully  be  exercised  as  follows,  that  is 
to  say,-— With  respect  to  any  contract  which,  if  made 
between  private  persons,  would  be  by  law  required  to 
be  in  writing,  and  under  seal,  such  committee  or  the 
Sectors  may  make  such  contract  on  behalf  of  the 
wmpany  in  writing,  and  under  the  common  seal  of  the 
ooBBfany,  and  in  the  same  manner  may  vary  or  dis- 
(ihttge  the  same ; — With  respect  to  any  contract  which, 
V  made  between  private  persons,  would  be  by  law  re- 
tpM  to  be  in  writing,  and  signed  by  the  party  to 
be  diaiged  therewith,  then  such  committee  or  the  di- 
reelon  may  make  such  contract  on  behalf  of  the  com- 
ply m  writing,  signed  by  such  committee,  or  any  two 
3  o  2 
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1850.      of  them,  or  any  two  of  the  directors,  and  in  the  same 

  manner  may  vary  or  discharge  the  same; — With  re- 

Serbbll  gpect  to  any  contract  which,  if  made  between  private 
The  persons,  would  by  law  be  valid  althongh  made  by  parol 
Pebbyshibi,  only,  and  not  reduced  into  writing,  such  committee  or 
Railwjly  Co.  ^®  directors  may  make  such  contract  on  behalf  of  the 
company  by  parol  only,  without  writing,  and  in  the 
same  manner  may  vary  or  discharge  the  same:  And 
all  contracts  made  according  to  the  provisions  herdn 
contained  shall  be  effectual  in  law,  and  shall  be  binding 
upon  the  company  and  their  successors,  and  all  other 
parties  thereto,  their  heirs,  executors,  or  administrators, 
as  the  case  may  be ;  and,  on  any  default  in  the  execa- 
tion  of  any  such  contract,  either  by  the  company  or  any 
other  party  thereto,  such  actions  or  suits  may  be  brought, 
either  by  or  against  the  company,  as  might  be  brought 
had  the  same  contracts  been  made  between  private 
persons  only."  It  appears  from  the  special  case,  tbit 
Messrs.  Hanheys  were  the  bankers  of  the  oompany^  and 
that  the  company  were  in  the  habit  of  drawing  cheques 
upon  them,  the  course  of  business  being  that  such  cheques 
should  be  signed  by  three  directors.  Supposing  the 
cheque  in  question  to  have  been  drawn  for  a  proper 
purpose,  the  directors  clearly  would  have  power  to  draw 
it,  such  power  being  necessarily  incident  to  their  power 
to  mam^e  the  affairs  of  the  company.  {Hill,  amtra, 
observed  that  he  would  not  dispute  the  power  of  the 
directors  to  draw  cheques  for  the  lawful  purposes  of  the 
company,  provided  it  were  done  under  circumstancefl 
.which  would  justify  it.]  The  cheque  is  countersigned 
by  the  secretary  of  the  company,  and  bears  the  seal  of 
the  company ;  and  it  is  drawn  upon  the  bankers  of  the 
company,  with  whom  the  three  directors  who  signed 
the  cheque  had  no  account  There  is  nothing  upon 
the  face  of  the  instrument  to  denote  that  it  was  not 
drawn  on  account  of  the  ordinary  business  of  the  com- 
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pany.   It  appears  that  a  mortgage-deed  had  been  exe-  1850. 

cuted  for  a  larger  demand  than  the  amoant  of  the   

cheque.  The  plwntiff  is  a  holder  for  value  and  without  SBanwA 
notice  that  the  cheque  was  given  for  any  illegal  pur- 
pose ;  for  he  had  a  right  to  assume  that  the  directors  Dbrbyshirb, 
were  acting  within  the  limits  of  their  authority.  The  j^^^^y 
most  recent  case  upon  the  subject  is  that  of  Rothschild 
V.  Carney,  (a)  There,  the  plaintiff  was,  by  means  of  a 
fraud,  induced  to  draw  and  pay  away  two  cheques  on 
his  banker,  amounting  to  1330/.  Six  days  after  the 
date  of  the  cheques,  the  defendants,  acting  bond  Jide^ 
gave  cash  for  them  to  a  third  person  (who  had  not 
given  value  for  them),  presented  the  cheques,  and  ob- 
tidned  payment  In  an  action  by  the  plaintiff  to  re- 
cover back  this  money,  it  was  held  that  the  cheques 
could  not  be  treated  as  bills  overdue,  and  therefore 
taken  by  the  defendants  at  their  peril,  but  that  the  real 
question  in  the  cause  was,  whether  they  had  acted  bond 
fide^  and  with  due  caution.  Lord  Tenterden  there  says : 
*^  It  cannot  be  laid  down  as  matter  of  law,  that  a  party 
taking  a  cheque  after  any  fixed  time  from  its  date  does 
so  at  his  peril ;  and  therefore  the  mere  fact  of  the  de- 
fendant's having  taken  the  cheques  six  days  after  they 
bore  date,  from  a  person  who  had  not  given  value,  for 
them,  did  not  entitle  the  plaintiff  to  a  verdict.  It  was, 
indeed,  a  circumstance  to  be  taken  into  consideration  by 
the  jury  in  determining  whether  the  defendants  had 
taken  the  cheques  under  circumstances  which  ought  to 
have  excited  the  suspicions  of  prudent  men."  And 
Uttledcde,  J.,  said:  It  has  been  urged  as  matter  of 
law,  that  a  party  taking  a  cheque  overdue,  has  it  with 
the  same  title,  and  no  other,  as  the  person  from  whom 
he  receives  it  But,  although  the  rule  of  law  certainly 
is  80  with  respect  to  bills  of  exchange  and  promissory 

(a)  9  B.  Si  C.  388. 
3  G  3 
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185a     notes^  I  think  i%  ownot  be  applied  to  cheques."  That 

  caae  is  still  law,  with  this  qnaliftcatiolU  that  the  tniQ 

8BBREU4    question  is  whether  the  person  reeeiviiig  the  instnunent 
Xbis       has  become  identified  with  the  firaud,  not  whether  he 
DnBTsma^  used   due  caution  ^  or  not    The  cheque  was  drawn 
iUiLWAT  Cob  ^  ^^V^^*  There  was  no  eyidenoe  aa  to  the 

,  time  when  it  came  into  the  plaintiff's  hands ;  though  it 
was  seen  in  his  possession  in  the  month  of  AugmL  The 
fact  of  the  presentment  bdng  postponed  until  the  6th 
of  October  was  no  proof  of  fraud  on  the  plaintiff^s  part; 
ndther  was  the  fact  of  the  presentment  haying  been 
postponed  at  the  instance  of  the  directors.  A  cheque 
may  be  presented  at  any  time^  provided  the  dnww 
sustains  no  loss  from  the  delay  in  presenting  it :  SerU 
Y.  Norton  (a)y  Alexander  v.  Burcf^field  (6)1  JSoiwoH  y. 
Hawksford>  (c) 


JP»  mU  (with  whom  was  1Ford$worth)%  eonirdu{d) 
The  main  question  is  whether  this  was  the  cheque  ot 


(a)  ft  M.SfRob.  401. 
(6)  3  Scott,  N.  R.  555.,  1 
Carr.    M.  75. 

(c)  9  Q.  B.  52. 

(d)  The  points  marked  for 
argument  on  the  part  of  the 
defendants  were  as  follows : 

1.  That  the  defendants  are 
not  the  makers  of  the  cheque 
upon  which  the  plaintiff  is 
suing : 

2.  That  the  cheque  not 
appearing  on  its  face  to  have 
been  made  either  by  the  de- 
fendants or  on  their  behalf,  the 
defendants  cannot  in  law  be 
liable  as  the  makers  of  it^ 
whether  it  was  in  fact  made  on 
their  behalf  and  by  their  au- 
thority or  not : 

"  3.  That,  even  if  it  were 
open  to  the  plaintiff  to  shew 
that  the  cheque  was  in  fact 


made  on  bdialf  of  the  de- 
fendants and  by  their  aothori^, 
so  as  to  render  them  liable  as 
the  makers,  still  there  is  no- 
thing in  the  special  case  to 
prove  that  the  parties  whose 
names  appear  on  the  cheque  ss 
the  makers  had  the  authority 
of  the  defendants  to  make  it 
on  their  behalf ;  but  that,  od 
the  contrary,  it  distinctly  ap- 
pears that  they  had  not  such 
authority,  the  cheque  having 
been  made  for  a  purpose  for 
which  the  directors  had  no 
authority  to  make  it,  except 
with  the  sanction  of  a  geneni 
meeting  of  the  company,  which 
was  never  obtained : 

4.  That  the  cheque  was  not 
presented  for  payment  within 
a  reasonable  time : 

''5.  That  the  defendants 
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the  company*    A  subordinate  question  is,  whether»  fol-  1820. 

lowing  the  rule  as  to  bills  of  ezohange  and  proiyus^orjr   

notes,  the  plaintiff  is  not  precluded  flrom  recoveriiig,  on 
the  ground  that  the  cheque  was  receivjed  by  him  so  Thb 
long  after  its  date,  and  its  presentment  postponed  for  Dbbbyshirib, 
an  unreasonable  period.  RauJ Co. 

1.  To  entitle  the  three  persons  w|io  signed  this  cheque 
to  bind  the  company,  they  must  have  had  authority  to 
draw  oheques  on  behalf  of  the  company,  and  they  must 
have  executed  that  authority.  It  may  be  conceded  that 
the  directors  had  authority  generally  to  draw  cheque^ 
for  the  purposes  of  the  company.  But,  had  these 
three  persons  authority  to  draw  this  cheque?  The 
mode  in  which,  and  the  exceptions  subject  to  which, 
the  powers  of  the  company  are  to  be  exercised  by  the 
directors,  are  defined  by  ss.  90  and  91  of  the  8  &  9 
Vict  c,  16. ;  and  the  97th  section  regulates  the  making 
of  contracts  on  behalf  of  the  company.  The  facts  dis- 
closed by  the  case  shew  that  the  drawing  of  this  cheque 
wa3  the  result  of  a  gross  conspiracy.  It  does  not  ap- 
pear when  the  date  stamp  was  put  upon  the  cheque. 
But,  assuming  that  it  was  there  when  the  signatures 
were  attached  to  the  instrument,  it  makes  no  differ- 
ence. In  Bult  V.  Morrell  (a),  the  plaintiffs  declared  on 
a  bill  of  exchange  by  B.  P.,  directed  to  A.^  B.j  C,  jD., 
J?.,  and  F.y  and  accepted  by  them.  Pleas  by  A.y  B.,  and 
C, —  first,  that  B.  P.  did  not  make  the  bill  in  manner 
and  form  &c.,  —  secondly,  that  A,  j?.,  and  (7.  did  not 


had  not  due  notiee  of  the  DODr 
payment  of  the  cheque : 

"  6.  That  the  cheque  was 
made  and  delivered  to  Daniel 
TurtonJohiisou  by  the  directors 
of  the  company  under  the  cir- 
cumstances md  in  the  manner 
stated  in  the  fourth^  fifths 
sixth^  and  seventh  plef^s ;  by 

3 


reason  whereof  the  said  Daniel 
Turton  Johmon  could  not  him- 
self have  sued  the  defendants 
on  the  said  cheque ;  and  that 
the  plaintiiT^  for  one  .or  other 
of  the  causes  respectively  stated 
i^i  those  pkas,  is  equally  pre- 
cluded from  suing  thereon." 
(a)  12  Ad.     E.  74^.1 
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1850.      accept  in  manner  and  form,  &c.     Issued  thereon. 

  Judgment  by  default  against  27.^  E.,  and  F.    The  bill 

Sbrrell    produced  at  the  trial  was  drawn  upon  the  directors  of 
the  Imperial  Salt  and  Alkali  Company^  and  accepted 

Derbyshirb,  "  for  the  company  "  by  D.  and  E.,  signing  as  directors. 

Railway  Co  ^'  signed  hb  name  with  theirs  as  "  manager.**  All  the 
defendants  were  shareholders,  and  all  but  F.  were  di- 
rectors. The  jury  found  that  F.,  as  manager,  was 
not  an  acceptor  of  the  bill.  It  was  not  put  to  them  to 
say  (nor  did  counsel  desire  that  they  should  be  asked) 
whether  or  not  D.  and  E,  had  authority  to  bind  the 
.  company  by  acceptances.  A  verdict  having  been 
found  for  the  plaintiffs,  it  was  held,  on  a  motion  to 
enter  a  nonsuit,  that  F.  was  not  in  point  of  law  liable 
as  an  acceptor,  either  by  his  having  actually  signed  bis 
name  with  those  of  2>.  and  J?.,  or  by  their  having  ac- 
cepted the  bill  as  directors  of  a  company  in  which  he 
held  shares ;  and  that  the  plaintiff  had  failed  on  both 
issues.  In  Beckham  v.  Knight  (a),  this  court  held, 
that,  although  a  dormant  partner  may  be  liable  upon 
an  implied  contract  entered  into  for  the  joint  and  equal 
benefit  of  the  whole  firm,  the  same  liability  does  not 
arise  upon  an  express  contract.  The  court  of  JSx- 
chequeTy  however,  held  otherwise  in  Beckham  ?. 
Drake  (6),  and  distinguished  the  case  from  the  cases  of 
bills  of  exchange  and  promissory  notes.  No  extrinsic 
evidence  is  admissible  for  the  purpose  of  adding  a  party 
to  a  bill  of  exchange :  Emiy  v.  Lye.  (c)  The  parties 
who  signed  the  cheque  may  be  liable  personally,— 
Thomas  v.  Bishop  (d);  Siffkin  v.  fValker(e);  Lead- 
bitter  V.  Farrow  (^), — but  they  clearly  had  no  power  to 


(a)  4  N.  C.  243.,  5  Scott, 
61 9*  And  see  Beckham  v. 
Knight,  i  Scott,  N.  R.  675, 
1  M.    G.  738. 

(b)  9M.SsW.79. 


(c)  5  East,  7. 

(d)  2  Stra.  955. 

(e)  2  Campb.  SOS. 

(g)  5  M.  ^  Selw.  345. 
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bind  the  company.    The  fact  of  the  special  act  bemg  1850. 

declared  to  be  a  **  public  act,"  does  not  make  it   

notice  to  all  the  world  that  the  persons  therein  named  Sbbrbll 
as  directors  are  so :  Brett  v.  Beaks,  (a)    And,  sup-  The 
posing  it  were  notice,  of  what  particular  fact  is  it  Dmbyshirb, 
notice  ?  That  the  directors  had  power  to  draw  cheques  r^,i,,^j^y  Co. 
on  behalf  and  for  the  purposes  of  the  company ;  not 
that  this  was  a  cheque  drawn  within  the  scope  of  their 
authority.    Then,  this  cheque  having  been  taken  after 
its  maturity,  —  for,  a  cheque  is  like  a  bill  payable  at 
sight,  —  the  plaintiff  took  it  subject  to  its  equities  in 
the  hands  of  the  person  from  whom  he  received  it: 
Bayley  on  Bills,  6th  edit.  165,  166. 

ByUsy  Serjt.,  in  reply.  No  doubt  the  directors 
were  guilty  of  a  gross  fraud  in  misappropriating  the 
funds  of  the  company  as  they  did :  but  that  will  not 
affect  the  title  of  the  plaintiff,  a  bona  fide  holder  for 
value.  They  are  general  agents  to  do  all  acts  con- 
nected with  the  business  of  the  company :  and,  in  the 
absence  of  anything  to  shew  they  had  a  more  limited 
authority  than  they  assumed  to  exercise,  the  plaintiff 
was  fairly  entitled  to  suppose  that  they  had  not  ex- 
ceeded it:  Story  on  Agency,  §§  17,  18,  19.  The  cir- 
cumstance of  the  cheque  having  been  taken  after  its 
date  makes  no  difference.  The  holder  is  not  hound  to 
present  it  immediately.  [^Cresstvell,  J.  In  Down  v. 
Hailing  (^),  Holroyd,  J.,  says :  "  A  cheque  is  payable 
immediately,  and  the  holder  of  it  keeps  it  at  his  peril, 
and  a  person  taking  it  after  it  is  due,  takes  it  also  at 
his  peril.  Now,  in  this  case,  the  cheque  had  been  due 
five  days  at  the  time  when  it  was  taken  by  the  de- 
fendants. That  was  a  circumstance  which  ought  to 
have  excited  their  suspicion.    I  think  that  when  the 

(a)  M.    M,  421.  (6)  4  B.  6:  C.  330,  6  D.  ^ 
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I86(k     defendants  took  the  oheque»  more  than  a  nail 

  time  for^  presenting  it  for  payment  had  dipN^ii 

Skrrxll    therefore  they  took  it  at  their  periL^  Tktiait 
The  ^  ^^^^  cheque ;  and  it  is  not  coxudstent  wiili 

Dkrbysbibb,  eubsequentcaBeof  Ao^A«cAt2i  v.  Carney,  (a)  [Makl 
Railway  Co.  ^  ^  reoonoiled.  Ilqil 

no  such  strict  rule  of  kw  as  to  cheques,  that  Aef  iri 
be  presented  promptly.  But«  where  a  reaaoadUeil 
has  passed,  they  stand  in  thia  respect  upon  tk  il 
footing  as  bills  of  exchange.] 

Maule,  J.  (b)  In  thb  case  some  questitmsoftl 
and  of  fact  are  submitted  to  the  court,  and  then  M 
several  issues  joined  between  the  parties:  bnt,ii4i 
view  the  court  is  disposed  to  take  of  the  case^itii 
not  be  necessary  to  enter  very  minutelj  into  all 
The  first  issue  b,  whether  the  cheque  declazed  oavi 
made  by  the  defendants.  In  order  to  prove  the  aiEa 
ative  of  that  issue,  a  paper  is  produced^  signed  bj  da 
persons  who  are  proved  to  have  been  directors  of  theoQi 
pany,  and  countersigned  by  a  person  who  is  de^crih 
as,  and  who  we  are  told  was,  the  secretary  of  the  eoi 
pany.  There  was  a  written  date  upon  the  ptp 
"  Londouy  August  13,  1847,"  and  also  a  stamp  wU 
was  impressed  upon  it  opposite  the  names  of  the  thr 
persons  who  appear  to  be  the  drawers,  bearing  in  tl 
centre  the  same  date,  August  13,  1847,"  and  rooi 
the  margin  the  words  "  Derbyshire^  Staffordshire,  m 
Worcestei'shire  Junction  Railway  Company^*  Ol 
question  is,  whether  that  document  upon  the  face  of 
purports  to  be  the  cheque  of  the  company.  It  seen 
to  me  that  it  does  not.  It  does  not  purport  to  be  draw 
by  the  company  in  its  corporate  character.  The  pa 
sons  by  whom  it  is  drawn  are,  in  fact,  directors  of  th 

(a)  9B.SiC.  388. 

lb)  WildCy  C.J.^  was  engaged  in  the  Court  of  Criminal  Appeal 
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■tanpany ;  but  they  do  not  describe  themselves  as  such,  1850, 

itpii^  is  no  mention  whatever  pf  the  company^  es^cept   

rijjj)^  the  stamp.   Looking  at  the  instrument  alone,  it  3Bmi4< 
iijjltaB  Qot  profess  to  be  a  document  by  which  the  com-  Thb 
iqlpiy  purport  to  direct  the  bankers  to  pay  money  on  Dbbbtsbxr^i 
■Anr  account    The  directors  whose  names  appear  upon  k^^^^ 
fm4^  order  the  bankers  to  pay  the  sum  therein  men- 
I J|p9ed ;  but^  without  the  aid  of  eiLtrinsic  evidence,  we 
i^ppnot  construe  the  instrument  as  the  cheque  or  order 
jprif  the  company.    If  I  saw  this  document  out  of  court, 
l^ibould  be  at  a  loss  to  know  the  meaning  of  the  stamp. 

19  not  a  substitute  for  signature,  like  the  cross  of  a 
^jlMrksman.   It  is  not  usual  or  customary  to  sign  a 
Boment  in  this  circular  form.    It  looks  rather  (if  one 
obliged  to  construe  it)  as  if  this  were  a  document 
^  jrittoh  had  passed  through  the  office  of  the  company  on 
^  Msb  a  day,  and  reccaved  the  stamp  as  a  mode  of  identi- 
i^^ing  or  ear-njarking  it,  —  as  is  usual  in  some  officea 
r  jfotj  looking  at  it  without  the  aid  of  extrinsic  evidence, 
I W  ooqeoture,  I  am  utterly  unable  to  say  that  this 
ilooument  purports  to  be  a  document  made  by  the  com- 
gltsaj.   Now,  the  evidence  is,  that  all  documents  is- 
tpod  by  the  company  had  this  stamp  upon  them.  If 
so,  it  must  intimate  something  different  from  what  is 
mggested  on  the  part  of  the  plaintiff ;  for,  it  must  be 
pat  upon  some  documents  that  are  required  to  be  under 
jbe  common  seal  of  the  company,  and  therefore  cannot 
be  intended  to  make  it  an  instrument  binding  on  the 
.company.    The  other  evidence  from  which  it  is  in- 
dated  that  we  are  to  infer  that  this  was  the  cheque  of 
the  company,  was,    that  cheques  to  the  extent  of  fifty 
or  dxty,  drawn  by  three  directors  of  the  company,  had 
been  paid  by  the  bankers  on  account  of  the  company." 
The  form  of  these,  and  by  whom  signed,  does  not  ap- 
pear.   Even  if  they  were  in  the  same  form,  and  signed 
hj  the  same  three  directors,  and  countersigned  by  the 
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1850.      siune  secretary,  I  do  not  think  it  would  make  any 

  difference.     Because  the   company  have  sanctioned 

Sebbbll  ^y^^  payment  of  some  cheques  when  satisfied  of  the 
The  hoDcsty  of  the  transaction,  it  by  no  means  follows 
Pmbbyshuik,  that  they  are  bound  by  this  confessedly  dishonest  and 
RAiLWiiY  Co.  ^isgra^f^'^  transaction.  Undoubtedly  there  are  cases 
in  which  a  principal  may  be  bound  by  the  acts  of  his 
agent,  although  he  has  exceeded  or  not  properly  fol- 
lowed his  authority.  But,  here,  although  the  three 
directors  who  signed  this  cheque  might  have  had  au- 
thority to  bind  the  company  by  contracts  entered  into 
on  their  behalf,  they  clearly  had  not  authority  to  do 
what  they  have  done  here,  viz.  to  cheat  the  company. 
Besides,  the  document  does  not  purport  to  be  made  by 
any  one,  or  by  any  set  of  persons,  as  agents  for,  or  on 
behalf  of,  any  one  else.  I  therefore  think  the  defend- 
ants are  entitled  to  succeed  upon  the  first  issue.  Pro- 
bably this  cheque  may  be  considered  as  in  the  nature  of 
an  overdue  biU,  and,  fraud  being  shewn,  the  ontu  is  cast 
upon  the  plaintiff  of  shewing  when  he  took  it,  and  by 
what  means  he  acquired  title  to  it.  It  is,  however,  un- 
unnecessary  to  decide  that  point  upon  the  present 
occasion.    I  think  there  must  be  judgment  of  nonsuit 


Cbesswell,  J.  I  am  of  the  same  opinion.  It 
appears  that  the  parties  who  drew  this  cheque  had  no 
authority  to  do  so :  it  was  a  gross  fraud  upon  the  com- 
pany whose  servants  they  were.  Nor,  indeed,  do  they 
upon  the  face  of  the  instrument  affect  to  bind  the  com- 
pany. They  sign  the  cheque  with  their  own  names, 
and  do  not  profess  to  sign  as  agents  or  on  behalf  of  the 
company  :  and  I  find  nothing  on  the  stamp  to  connect 
them  with  the  company.  The  company,  in  fact,  never 
had  authorised  any  person  to  bind  them  by  such  an 
instrument.  It  cannot,  therefore,  in  any  shape  be  con- 
sidered to  be  their  cheque;  and  no  person  had  any 
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rigbt  to  take  it  as  an  instrument  issued  by  them.    In  1850. 

Brooks  V.  Mitchell  (a),  Parke,  B.,  says:  "If  a  pro-   

missory  note  payable  on  demand  is,  after  a  certain  time,  Serrell 

to  be  treated  as  overdue,  although  payment  has  not  thb 

been  demanded,  it  is  no  longer  a  negotiable  instrument.  Dbrbyshibm, 

But  a  promissory  note  payable  on  demand  is  intended  r^u^^^^  q^^ 
to  be  a  continuing  security.    It  is  quite  unlike  the  case 
of  a  cheque,  which  is  intended  to  be  presented  speedily." 

Talfoubd,  J.  I  also  am  of  opinion  that  there 
ought  to  be  a  nonsuit  in  this  case.  It  is  unnecessary 
for  us  to  do  more  than  consider  the  first  issue,  for  that 
disposes  of  the  whole  case.  I  am  clearly  of  opinion 
that  the  cheque  was  not  the  cheque  of  the  company. 
If  I  were  to  hazard  a  conjecture  as  to  what  was  the 
intention  of  the  three  persons  who  signed  the  cheque, 
I  should  say  that  they  advisedly  did  an  act  of  an  equi- 
vocal character,  in  contemplation  of  the  hour  of  peril, 
— hoping  that  the  cheques  would  be  paid  without  de- 
mur, but  prepared,  in  the  event  of  any  inquiry  arising, 
to  say  that  they  meant  to  bind  themselves  personally. 
There  is  no  evidence  that  this  cheque  is  drawn  in  a 
form  that  is  either  sanctioned  by  the  company  or  war- 
ranted by  the  act  of  parliament.  It  is  true,  it  is  stated  . 
in  the  case  that  cheques  drawn  by  three  directors  had 
been  paid  by  the  bankers  on  account  of  the  company. 
But  there  is  no  statement  as  to  what  was  the  form  of 
those  cheques.  And,  supposing  they  were  in  the  same 
form  as  the  cheque  in  question^,  for  anything  that  ap- 
pears those  were  cheques  properly  so  called,  and  fairly 
drawn  for  the  purposes  of  the  company.  This  cheque, 
however,  and  those  which  were  drawn  at  the  same  time, 
were  not  so  drawn ;  but  were  drawn  in  fraud  of  the 
company,  and  to  be  paid  out  of  future  assets :  the  case 

(a)  9M.  ^  W.  15.  18. 
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1850.  m  teroifl  bo  finds.   It  appoMB  to  me,  therefore,  tlwt 

  there  is  nothhag  in  its  form  or  its  sobstA&ce  to  shew 

SsBftsLL  ^  cheque  was  the  cheque  of  the  oompany.   It  ii 

THfe  enough  to  say  that  the  plaintiff  fails  upon  the  first  issue, 

DaaBTSHtEBi  and  consequently  that  a  nonsuit  must  be  entmcL 

Railway  Co. 

Judgment  of  nonsuit 
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THE  PRINCIPAL  MATTERS 

CONTAINED  IN  THIS  VOLUME. 


ACCIDENTAL  DEATH. 

Liability  of  Owner  of  Land  for  fwt 
fencing  off  an  Excavation. 

h  A,  being  possessed  of  land  abut- 
ting on  a  publio  footway,  in  the 
course  of  building  a  house  on  such 
land,  excayated  an  area,  which,  by 
the  negligence  of  his  workpeople, 
was  left  unfenced,  so  that  B.,  who 
was  lawfully  passing  along  the  way, 
the  night  being  dark,  without  any 
negligence  or  default  of  her  own, 
fell  into  the  area,  and  was  killed : 
^  Held,  that  A.  was  liable,  under 
the  9  &  10  Vict  c.  93.,  to  an  action 
by  the  husband,  as  administrator, 
for  the  benefit  of  himself  and  ^.'s 
infant  children.  Barnes  y.  Ward, 
392. 

2.  The  declaration  alleged  that  the 
defendant  was  possessed  of  a  mes- 
suage, with  the  appurtenances, 
near  to  a  common  and  public  foot- 


way, and  that,  in  front  of  and  be* 
fore  the  said  messui^e,  and  parcel 
of  the  appurtenances  thereof,  and 
close  to,  and  by  the  side  of,  the 
said  footway,  and  abutting  upon, 
and  opening  into,  the  same,  there 
then  was  a  large  hole,  yault,  or 
area,  which  hole,  yault,  or  area, 
the  defendant,  by  reason  of  the 
possession  of  the  said  messuage, 
ttnth  the  appurtenances,  before  and 
at  the  time  when  &c.,  ought  to  haye 
80  sufficiently  guarded  and  fenced 
as  to  preyent  injury  to  persons 
lawfully  passing  in  and  along  the 
said  footway  :  —  Held,  that  the 
duty  of  the  defendant  to  fence  the 
area  was  properly  alleged.  Ibid. 

3.  Held  also,  that  the  judge  at  tho 
trial  was  justified  in  amending  the 
declaration^  by  adding  the  words 
in  italics.  Ibid, 

4.  In  such  a  case,  the  declaration 
need  not  negative  the  existence  of 
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any  relations  entitled  to  compen- 
sation, other  than  those  on  whose 
behalf  the  action  purports  to  be 
brought  Ibid. 

ACT  OF  PARLIAMENT. 
Construction  of. 

Clear  and  unambiguous  words  are 
necessary  to  give  a  retrospective 
effect  to  an  act  of  parliament,  so 
as  to  deprive  a  party  of  a  vgited 
right  of  action.  Marsh  v.  Higgins^ 
551. 

And  see  Bamkbupt,  IY.  1. 

AGENT. 

A  statute  authorising  an  unincorpo- 
rated company,  to  sue  and  to  be 
sued  in  the  name  of  its  chairman, 
constitutes  the  chairman,  when  so 
suing  or  so  sued,  an  agent  for  the 
members  of  the  company  in  the 
affairs  of  the  company.  The  Bank 
of  Australasia  v.  Harding^  661. 

AGREEMENT. 
Construction  of — See  Indemnitt. 

AMENDMENT. 

Of  Headings  under  3  ^  4  fF.  4,  c. 
42,  23. 

In  trespass  for  false  imprisonment,  a 
plea  j  ustifying  the  apprehension  of 
the  plaintiff  on  suspicion  of  felony, 
set  out  various  circumstances  of 
suspicion,  and,  amongst  others^ 
stated  a  conversation  alleged  to 


have  been  had  by  the  plaintiff  with 
one  A.  At  the  trial,  the  whole  of 
the  plea  was  proved,  except  tiiat 
the  conversation  alleged  to  have 
been  had  by  the  plaintiff  with  A. 
was  had  with  B.  The  jadge  re- 
fused to  amend  the  plea  by  insert- 
ing therein  the  name  of  the  right 
person  : — Held,  tha%  the  amend- 
ment was  one  which  might  have 
been  made  upon  terms,  under  the 
latter  branch  of  the  3  &  4  W.  4,  c. 
42,s.23.  Wiesty.Baxendale,Ul 

And  see  Accidental  Death. 

ANNUITY. 

Inrolment  and  Sufficiency  of  Memo- 
riaL 

1.  Where  the  consideration  for  an 
annuity  is  a  pre-existing  debt,  do 
memorial  need  be  inrolled.  Doe 
d.  Church  v.  Fantifex,  229. 

2.  The  consideration  for  an  annaitj 
was  stated  in  the  memorial  thus : 
—  "  3000^:,  part  of  a  sum  of  318tt 
2s,  M.y  due  and  owing  from  [the 
grantor]  to  [the  grantees]  at  the 
time  of  granting  the  said  annaitj) 
as  follows,— 1882/,   3*.  6dL  for 
work  and  labour  and  for  goods 
sold  and  delivered,  and  1303i!.  ISs. 
9d.  for  money  lent  and  advanced, 
and  interest  thereon,  in  the  sams 
and  at  the  times  following,^ that 
is  to  say,  250L  paid  by  the  cheqoe 
of  the  [grantees]  on,  and  dated, 
the  29th  of  December,  1837,  sod 
drawn,  in  the  then  name  of  their 
trading  firm,  on  Messrs.  Smith, 
Payne,  ^'  Smith,  their  bankers,— 
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500L  paid  by  a  like  cheque,  dated 
the  24th  o£  February,  1838,-23^ 
lOs.  paid  by  a  like  cheque,  dated 
the  28th  of  February,  1838,— 
270/.  paid  by  a  like  cheque,  dated 
the  25th  of  July,  1838,-200/. 
paid  by  a  like  cheque,  dated  the 
11th  of  January,  1839, — 'inlerest 
on  the  above  sums  respectively  up 
to  the  27th  of  April,  1839  (the 
date  of  the  grant),  60/.  8*.  9d. 
Held,  that,  supposing  a  memorial 
to  be  necessary,  the  above  suffi- 
ciently showed  how  and  when  the 
several  sums  which  constituted  the 
consideration  for  the  annuity  were 
pai  Jl  Doe  d.  Church  v.  Pantifex^ 
229. 

And  see  Bankrupt,  IL 

APPRENTICESHIP. 
Indenture  of,  — See  Pleading,  III. 

ARBITRAMENT. 

Order  for  Payment  of  Money 
awarded,  under  the  I  2  Vict,  c, 
110,  18.-' 

1.  The  court  will  not  make  an  order 
for  payment  of  money  directed  by 
an  award  to  be  paid,  so  as  to 
enable  the  party  entitled  to  receive 
it  to  avail  himself  of  the  1  &  2 
Vict.  c.  110.  18,  except  where 
the  case  is  clear  and  free'  from 
doubt.  Mackenzie  v.  The  Sligo 
and  Shannon  Railway  Company. 
250. 

2.  An  action  against  a  railway  com- 
pany was  referred  to  arbitration. 

VOL.  IX.— C.B.  3 


The  arbitrator  made  his  award  on 
the  28th  of  April,  1849,— direct- 
ing the  company  to  pay  to  the 
plaintiff  a  certain  sum,  by  four  in- 
stalments, on  the  12th  of  June 
and  26th  of  November,  1849,  and 
the  26th  of  February  and  26th  of 
May,  1850.  On  the  4th  of  May, 
1849,  the  Yice-Chancellor  made 
an  absolute  order  for  the  di;%solu- 
tion  and  winding  up  of  the  com-  • 
pany,  under  the  11  &  12  Vict  c.  ' 
45.,  and  an  official  manager  was 
duly  appointed.  On  the  1st  of 
August,  1849,  the  12  &  13  VicU 
c.  108.  passed,  declaring  that  the 
former  act  should  not  apply  to 
railway  companies.  Under  these 
circumstances,  the:  eourt  refused 
to  make  an  ordev  upon  the  com- 
pany (upon  a  service  and  demand 
upon  the  secretary  and  one  of  the 
directors,)  to  pay  the  instalments 
which  had  become  payable  on  the 
12th  of  June  and  26th  of  Novem- 
ber, 1849,  considering  the  matter 
to  be  too  doubtful  to  be  disposed  of 
on  a  summary  application.  Ibid. 

3.  Qu4Bre,  whether  an  attachment, 
or  an  order,  can  be  obtained  on  non- 
payment of  an  instalment.  Ibid. 

4.  Attachment  does  not  lie  against 
a  corporation  (e.  g.  an  incorpo- 
rated railway  company)  for  non- 
performance of  an  award.  Ibid. 

ARREST  OF  JUDGMENT. 

Motion  in. 

Where  on  motion  in  arrest  of  judg- 
ment a  clear  objection  is  not 
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shewn,  the  party  will  be  left  to 
his  writ  of  error.  Blacketer  v. 
GiUett,  26. 

And  see  Pleadino,  L 

ASSIGNMENT  OF  ERRORS. 

See  OUTLAWRT. 

ASSURANCE. 
See  Insurance. 

ATTACHMENT. 

See  Arbitrament, 
Sheriff,  2. 

ATTORNEY. 
I.  Changing  Name  on  the  BoU. 

1.  The  court  of  Queen's  Bench 
having  allowed  an  attorney  to 
alter  his  name  on  the  roll,  this 
court  (for  the  sake  of  uniformity) 
allowed  it  JEIr parte  Daggett,  2 1 8. 

2.  The  court  permitted  an  attoi  ney 
who  had  been  admitted  in  the 
courts  of  Queen's  Bench  and  Ex- 
chequer by  the  name  of  Thomas 
James  Moses/"  to  sign  the  roll  of 
attorneys  of  this  court  (under  the 
6  &  7  Vict,  c,  73.  5.  27.)  by  the 
name  of  "  Thomas  James,""  on  the 
production  of  his  admission  in  the 
Queen's  Bench  —  upon  an  affidavit 
shewing  the  circumstances  under 
which  he  had  changed  his  name, 
and  also  shewing  that  the  courts 


of  Queen's  Bench  and  Exchequer 
had  permitted  the  entry  of  lus 
name  on  the  respective  rolls  of 
those  courts  to  be  ao  altered.  Ex 
parte  Jamek^  220. 

n.  Contract  ef  Parimerek^^  —  See 
Office. 

UL  BiUofOastt. 

The  91st  section  of  the  County-Court 
Act,  9  &  10  Vict.  c.  110,  does  not 
preclude  an  attorney  from  re- 
covering from  his  client  a  rea- 
sonable remuneration  for  his  work 
and  labour  done  out  of  court,  be- 
fore the  institution  of  a  suit,  or 
take  away  the  right  of  the  superior 
courts  to  allow  oti  taxation  a  rea- 
sonable remuneration  for  this  de- 
scription of  labour.  JSx  parte 
Keighley,  338. 

AVOIDANCE. 
See  QuAHE  Impedit. 


BAIL  BOND. 
See  Practice,  L  3. 

BANKERS. 
See  Monet  had  and  RfcCETVEi),  2. 

BANKING  COMPANY. 

Suggestion   of   Death    of  PMe 
Officer,— See  Practice,  VIL 
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BANKRUPT. 
I.  Rights  of  Assignees, 

1.  Where  money  is  paid  by  A,  to  B. 
to  be  applied  by  the  latter  pur- 
suant to  a  binding  contract  be* 
tween  the  parties,  A,  cannot  re- 
voke its  destination.  Yates  v. 
Hoppey  541. 

2.  A,y  the  drawer  of  an  accommoda- 
tion bill,  a  few  days  before  its 
maturity,  handed  over  money  to 
B.y  the  acceptor,  for  the  purpose 
of  meeting  the  bilL  A  fiat  having 
been  issued  against  A*  between 
the  day  of  such  deposit  and  the 
maturity  and  payment  of  the  bill : 
— Held,  that,  the  money  having 
been  handed  over  to  B.  in  pur. 
suance  of  a  binding  contract^  upon 
a  good  consideration,  viz.  an  im- 
plied contract  of  indemnity,  the 
bankruptcy  of  B.  was  no  revoca- 
tion of  A*s  authority  to  apply  the 
money  in  satisfaction  of  the  bill ; 
and  consequently  that  i?/s  assig- 
nees could  not  recover  it  back 
from  him  in  an  action  for  money 
Imd  received  to  their  use.  Ibid. 

IL  Proi^of  Debts. 

Instalments  of  an  Annuity."] — By 
a  settlement  made  on  the  13th  of 
JtUyy  1841,  in  contemplation  of  a 
marriage  between  A,  and  B.,  C. 
covenanted  to  pay  to  the  trustees, 
so  long  as  A,  and  B,^  or  either  of 
them,  or  any  issae  of  the  said  in- 
tended marriage,  should  be  living, 
an  annuity  of  such  an  amount  as 


would,  either  alone, — in  the  mean 
time  and  until  any  real  or  personal 
estate  should  devolve  upon  or  vest  in 

A,  and  J?.,  in  jS.'s  riglit,  or  any  issue 
of  the  marriage,  under  the  settle- 
ment of  her  father  and  mother,  or 
otherwise, — or  together  with  the 
annual  produce  to  arise  from  any 
such  real  or  personal  estate  after 
any  such  devolution  or  vesting 
should  take  place,  make  up  an  an- 
nuity of  150JL,  payable  half-yearly. 
The  marriage  took  place.  No  real 
or  personal  estate  had  devolved 
upon  or  become  vested  in  A.  and 

B,  in  right  of  the  latter,  or  in  any 
issue  of  them.  On  the  24tb  of  Oc- 
tober^ 1842,  a  fiat  issued  against 

C,  under  which  he  was  declared 
bankrupt,  and  under  which  he  ob- 
tained his  certificate  on  the  6th  of 
March,  1843.  The  trustees  proved 
against  C/s  estate,  on  the  26th  of 
Marchy  1843,  for  1051,  being 
partly  for  arrears  due  at  the  time 
of  the  bankruptcy,  and  partly  for 
a  proportionate  part  of  the  current 
half-year,  up  to  the  time  of  tender- 
ing the  proof.  They  at  the  same 
time  tendered  a  proof  for  the  value 
of  the  annuity  as  a  contingent  debt, 
but  such  proof  was  rejected,  on  the 
ground  that  the  contingencies  were 
such  that  the  value  of  the  annuity 
could  not  be  ascertained.  The  in- 
stalments of  the  annuity  accruing 
after  the  date  of  the  said  proof, 
down  to  the  21st  of  September^ 
1848,  amounted  to  823/.  16^.  %d,\ 
on  account  of  which  C.  had,  since 
his  bankruptcy,  made  payments 
amounting  to  1 20/.   In  February, 
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Bankrupt  Law  CoDsolidation  Act, 
1849(12  &  13  Vict,  c.  106.),  ss. 
224,  226,  to  set  out  the  names  of 
the  creditors  who  have  executed 
the  deed,  or  the  dates  or  amounts 
of  their  debts.  Phillips  v.  Sur- 
ridge,  743. 

5.  Nor  is  it  necessary  to  set  out  all 
the  trusts,  conditions,  and  provi- 
sions contained  in  the  deed.  Ibid, 

6.  Where  the  execution  of  a  deed  is 
alleged  in  a  pleading  to  have  taken 
place  upon  two  different  days,  the 
court  will  reject  that  which  from 
other  averments  in  the  plea  appears 
to  be  an  erroneous  date.  Ibid, 

7.  In  Buch*a  case,  an  allegation  that 

the  defendant  was  a  trader,  and 
indebted  to  divers  persons  in  divers 
sums,  and  was  unable  to  pay  the 
same  in  full,*  and  thereupon  exe- 
cuted the  deed  of  arrangement,  is 
(on  general  demurrer,  at  least,)  a 
sufficient  allegation  that  he  had 
suspended  payment.  Ibid* 

8.  And  semble  that  the  execution  of 
the  deed  was  in  itself  a  suspen- 
sion of  payment,"  within  the 
meaning  of     211  and  225.  Ibid. 

9.  Held,  that  such  a  plea  was  pro- 
perly pleaded  as  a  release,  and  to 
the  further  maintenance  of  the 
action.  Ibi<L 

BILL  OF  EXCHANGE. 

L  Form  of. 

1.  Held,  that  an  instrument  in  the 
following  form, — "  Port  of  London 
SecL,  Fire,  and  Life  Assurance 

3  II 


Company.  To  the  cashier.  Fifty- 
three  days  after  date,  credit  Messrs. 
P.  &  Co.,  or  order,  with  the  sum 
of  500/.,  claimed  per  *  Cleopatra,^  in 
cash,  on  account  of  this  corpora- 
tion. A.  C,  Managing  Director," 
— ^was  properly  declared  on  as  a 
bill  of  exchange.  Ellison  v.  Col- 
lingridge,  570. 

An  instrument  issued  by  a  com- 
pany, completely  registered  pur- 
suant to  the  7  &  8  Vict  c.  110,  in 
this  form, — "  Sea,  Fire,  Life  As-- 
surance  Company.  To  the  cashier. 
Thirty  days  after  date,  credit  Mrs. 
A,y  or  order,  with  the  sum  of 
311/.  9*.  6rf.,  claims  per  *  Swan 
King,  in  cash,  on  account  of  this 
corporation," — and  signed  by  two 
of  the  directors  of  the  company  : — 
Held,  to  be  a  promissory  note,  and 
binding  on  the  company,  notwith- 
standing it  might  not  have  been 
drawn  strictly  pursuant  to  the 
provisions  of  the  deed  of  settle- 
ment, so  as  to  be  binding  upon  the 
shareholders.  Allen  v.  The  Sea, 
Fire,  Life  Assurance  Company, 
574. 

II.  fVant  of  Consideration. 

In  an  action  by  the  payee  against  the 
maker  of  a  promissory  note,  it  is 
no  answer  for  the  latter  to  plead 
that  the  only  consideration  for  the 
giving  of  the  note  was  money  ad- 
vanced to  the  maker  out  of  the 
funds  of  a  friendly  loan  society  of 
which  both  maker  and  payee  were 
members,  and  that  the  payee  was 
suing  as  treasurer  and  trustee  on 
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behalf  of  the  societj.  Lamat  v. 
Braahdawy  620. 

And  see  Pleading,  YII. 

HL  Indorsement  of. 

A.  and  B.  carried  on  business  in 
partnership.  The  firm  being  in- 
debted to  A,  (who  acted  as  C's 
agent),  with  the  concurrence  of 
B^  indorsed  a  bill  of  exchange  in 
the  name  of  the  firm,  and  placed  it 
amongst  the  securities  which  he 
held  for  C,  but  no  communication 
of  the  fact  was  made  to  C  :  — 
Held,  a  good  indorsement  by  A, 
&  B.^  to  C.  Lysaght  v.  Bryant^ 
46. 

IV.  Notice  of  Dishonour. 

The  holder  of  a  bill  of  exchange  may, 
in  an  action  against  the  drawer, 
avail  himself  of  a  notice  of  dis- 
honour given  in  due  time  by  any 
party  to  the  bill,  who,  at  the  time 
of  giving  such  notice,  was  under 
liability  to  him.  LysaghtY.Bryant^ 
46. 

V.  Satisfaction  of 

1.  Satisfaction  of  a  bill  as  between  a 
drawer  or  indorser  and  an  indor- 
see, whether  before  or  after  the 
bill  becomes  due,  does  not  neces- 
sarily enure  as  a  satisfaction  on 
behalf  of  the  acceptor,  or  operate 
to  discharge  him  from  liability  to 
the  indorsee.  Jones  v.  Broad- 
hurst,  178. 

2.  To  a  count  on  a  bill  of  exchange 
for  49/.,  by  indorsees  against  ac- 


ceptor, the  latter  pleaded,  that,  titer 
the  indorsement,  and  before  the 
commencement  of  the  action,  the 
drawer  delivered  to  the  plaintiffs, 
and  the  plaintifib  accepted,  goods 
of  the  value  of  SOl^  in  aatisfactioii 
and  discbarge  of  the  bill,  and  of 
all  damages  and  caoaes  of  action 
in  respect  thereof;  and  that  the 
plaintiffs,  from  the  time  of  the 
said  satisfaction  of  the  bill,  had 
always  held  die  same  against  the 
will  and  consent  of  the  drawer, 
and  so  still  held  the  same;  and 
that  the  plaintiffs  had  commenced 
the  action,  and  proeecnted  the 
same,  against,  and  in  oppositioo 
to,  the  will  and  consent  of  the 
drawer: — Held,  after  verdict  ftr 
the  defendant,  that  the  plea  wm 
no  bar  to  the  plaintifi  'a  right  to 
recover  against  the  defendant  oo 
the  bill  Ibid. 

BILL  OF  LADING. 
See  Shippino. 

BOND. 

See  Corporation,  IL 
Plkadino,  IL 


CAPLAS. 

To  hold  to  BaU  under  lk2VkL 
c.  1 10,  s.  3,— See  Practigi,  IL,  i 
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CASE. 

L  For  Disturbance  of  a  Ferry ^  — 
II,  For  Negligence^  ^  See  Pilot. 

CHEQUE. 

Whether  one  who  takes  an  overdue 
cheque  takes  it  subject  to  its  equi- 
ties,— as  in  the  case  of  an  oTcrdue 
bill  of  exchange, — qvusre.  SerreU 
V.  The  Derbyshire,  Staffordshire, 
and  Worcestershire  Junction  BaU- 
wag  Company,  811. 

And  see  Joint  Stock  Cokpant,  II. 

CLERK  OF  THE  PEACE. 
See  Office. 

COLONIAL  JUDGMENT. 

Operation  of,  against  Parties  in 
England. 

1 .  The  members  of  a  company  formed 
for  the  purpose  of  carrying  on 
business  in  a  colony  are  not  dis- 
charged from  liability  on  judg- 
ments obtained  in  the  colony 
against  the  chairmao,  by  reason  of 
their  having  been  resident  in  Eng- 
land, not  being  served  with  pro- 
cess, and  having  received  no 
notice  of  the  proceedings.  The 
Bank  of  Australasia  v.  Harding, 
661. 

Where  a  statute  subjects  the  pro- 

3 


perty  of  members  for  the  time 
being  of  an  incorporated  company 
to  execution  upon  a  judgment  ob- 
tained against  their  chairman,  re- 
serving in  other  respects  the  lia- 
bilities of  parties,  the  remedies 
given  against  the  property  are  in 
cumulation,  and  a  member  may  be 
proceeded  against  by  action.  Ibid. 
3.  A  judgment  in  a  colonial  court  is 
no  estoppel ;  nor  is  it  pleadable  in 
bar  in  an  action  brought  in  Eng- 
land for  the  same  cause.  Ibid. 


COMMITMENT. 
See  County-Court,  XL 


COMPROMISE. 
See  Money  Paid. 


COMPUTATION  OF  TIME. 
See  Bankrupt,  IV.  1. 


CONTINGENT  DEBT. 
See  Bankeupt,  IL 


CONTINGENT  REMAINDER. 
See  Devise. 

CONTRIBUTION. 

See  Joint  Stock  Compaot,  IL 
H  4 
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CORPORATION. 

L  Remedies  against. 

Attachment  does  not  lie  against  a 
corporation  {e.  g.  an  incorporated 
railway  company),  for  non- per- 
formance of  an  award.  MackeH" 
zie  v.  The  Sligo  and  Shannon 
Railway  Company^  250. 

IL  Bond  given  by. 

A  bond  given  by  a  corporation,  after 
the  passing  of  the  5  &  6  JV,  4,  c. 
76.,  but  before  the  passing  of  the 
6  &  7  ^T.  4,  c.  104.,  to  secure  a 
sum  of  money  borrowed  for  the 
purpose  of  paying  debts  contracted 
by  the  corporation  before  the  pass- 
ing of  the  first-mentioned  act,  is 
YaMd,  notwithstanding  the  92nd 
section  of  the  former  act  might 
interpose  a  difficulty  in  the  way 
of  the  obligee*s  obtaining  satisfac- 
tion of  a  judgment  thereon.  Pal- 
lister  V.  The  Mayor,  4^.,  of 
Gravesendy  774. 

COSTS. 
I.  Bill  of  Costs. 

The  91st  section  of  the  County-Court 
Act,  9  &  10  Vict,  c.  95.,  does  not 
preclude  an- attorney  from  recover- 
ing from  his  client  a  reasonable 
remuneration  for  his  work  and 
labour  done  out  of  court,  before  the 
institution  of  a  suit,  or  take  away 
the  right  of  the  superior  courts  to 
allow  on  taxation  a  reasonable  re- 


muneration for  this  description  <tf 
labour.    Ex  parte  Xeighley,  338. 

IL  Security  for,  —  See  Sscuritt 
FOR  CosTtt. 

m.  Extra  Costs^  —  See  Ikdemnitt. 

COUNTY  COURT. 
L  Cause  of  Action, 

1.  A,t  having  a  cause  of  action 
against  B,  for  19/.  Os.  M.  for 
money  lent  between  the  yean  1846 
and  1849 ;  and  alao  a  cauae  of  ac- 
tion against  him  on  a  separate 
account,  for  goods  sold  and  de- 
livered, work  and  labour,  and 
money  paid,  between  the  yetn 
1845  and  1849,  amoanting  to  19L 
I9s.y  after  deducting  a  payment  on 
account  of  SL  5s.  Sd,,  levied  two 
plaints  in  respect  of  them  in  the 
county-court: — Held,  that  this 
was  not  a  splitting  or  dividing  of 
"a  cause  of  action,**  within  the 
meaning  of  the  63rd  section  of  the 
9  &  10  Vict,  c.  95.  KimpUm 
WUley,  719. 

2.  Held,  also,  that  the  judge  of  the 
county-court  had  jurisdiction  to 
inquire  whether  B,  had  consented 
to  ^.'s  claim  being  so  reduced,  tnd 
that  that  fact  need  not  be  stated 
in  the  particulars  of  demand.  IM, 

H.  Commitment  by,  after  Order  for 
Protection  under  Insolvent  Dtlh 
tors  Act, 

I.  An  order  of  commitment  under 
the  County-Court  Act,  9  h  10  ^'irf. 
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e.  95.,  is  not  to  be  construed  with 
the  same  strictness  as  a  conviction : 
and  such  an  order  is  not  bad  for 
alleging  the  offence  to  be,  that  the 
defendant  had  made  a  gift,  deli- 
very, or  transfer  of  property,  with 
intent  to  defraud  his  creditors. 
Ex  parte  Purdy,  201. 
2.  The  order  recited  a  judgment 
recovered  against  the  defendant  in 
the  county-court :  it  then  recited 
that  the  defendant,  having  person- 
ally appeared  to  the  said  summons^ 
and  being  present  in  court,  and 
having  neglected  to  pay  the  sum 
recovered,  was,  upon  the  applica- 
tion of  the  plaintiff,  then  and  there 
examined  touching  his  estate,  &c ; 
that  it  appeared  to  the  judge,  upon 
such  examination,  that  the  defen- 
dant had  obtained  credit  from  the 
plaintiff  under  false  pretences,  and 
had  made  "a  gift,  delivery,  or 
transfer  of  property  with  intent  to 
defraud  his  creditors,"  but  the  de- 
fendant requested  to  be  allowed 
time  to  produce  evidence ;  that  the 
hearing  was  thereupon  adjourned ; 
that  the  defendant  did  not  attend 
on  the  adjournment  day;  that  it 
then  appeared  to  the  satisfaction 
of  the  judge,  that  the  defendant 
had  obtained  credit  from  the  plain- 
tiff under  false  pretences,  and  had 
made  "  a  gift,  delivery,  or  transfer 
of  property  with  intent  to  defraud 
his  creditors-,"  and  that  thereupon 
the  judge  ordered  and  adjudged 
that  the  defendant  should  be  com- 
mitted for  forty  days,  &c. : — Held, 
that  the  recitals  in  the  order  im- 
ported an  appearance  by  the  de- 


fendant at  the  trial,  and  an  ex- 
amination of  the  defendant  at  that 
time,  and  consequently  that  it  was 
a  valid  order  within  the  lOlst 
section  of  the  act;  and  that  a 
summons  under  the  98th  and  99th 
sections  was  unnecessary.  Ibid. 

3.  Sembley  that  a  judgment  obtained 
in  a  county-court,  in  respect  of 
which  the  debtor  subsequently  ob« 
tains  a  final  order  of  protection 
from  the  Insolvent  Debtors  Court, 
does  not  thereby  cease  to  be  an 
unsatisfied  judgment^  within  the 
meaning  of  the  98th  section  of  the 
9  &  10  VicL  c.  95.  Ibid. 

IS.  P.  decided  accordingly.  Abbey  v. 
Dale,  post,  Vol.  X.  p.  62.]  But 
see  the  19  &  20  Vict.  c.  108, 
sclied.  A  (1.),  which  declares  that 
so  much  of  s.  102  of  the  9  &  10 
Vict.  c.  95.  as  enacts  that  ^*  no 
protection,  order,  or  certificate 
granted  by  any  court  of  bank- 
ruptcy, or  for  the  relief  of  insol- 
vent debtors,  shall  be  available  to 
discharge  any  defendant  from  any 
commitment,"  under  tHe  order  of 
a  judge,  is  repealed* 

III.  Prohibition. 

1.  A  writ  of  prohibition  cannot  (at 
least  except  under  special  circum- 
stances) be  moved  for  on  the  last  day 
of  term.  Thome  v.  Simmons,  223. 

2.  Semble,  that  proliibition  lies  to  a  . 
county-court  even  after  execution 
levied.    Kimpton  v.  fVilley,  719. 

IV.  Costs. 
The  91st  section  of  the  County-Court 
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Act,  9  &  10  Via.  c.  95.,  does  not 
preclude  an  attorney  from  re- 
covering from  bis  client  a  reason- 
^Ue  reoiaoenition  £br  his  work  and 
labour  done  out  of  eourty  before 
the  instituiion  of  a  suit,  or  take 
away  the  right  of  the  superior 
courts  to  allow  on  taxation  a  rea- 
sonable remuneration  for  this  de- 
.  scription  of  labour.  £x  parte 
Knghky,  338. 

V-  Suggestion  to  deprive  the  Plains 
tiff  of  CoetM,  under  9  ^  10  Vict 
c.  96, 9.  129. 

In  debt  for  50/.,  the  defendant 
'  pleaded,  as  to  15/.  Ss,  Sd.,  non- 
joinder of  a  co-debtor,  and,  as  to 
the  residue,  never  indebted.  The 
defendant  obtained  a  verdict  upon 
the  non-joinder.  As  to  the  re- 
sidue, the  plaintiff  proved  a  debt 
for  85/.  6s,  Sd,y  reduced  by  pay- 
ments to  11/.  5s.  Sd. :— Held,  that 
the  defendant  was  entitled  to  a 
suggestion  to  deprive  the  plaintiff 
of  costs,  under  the  County- Court 
Act,  9  &  10  Vict.  c.  95,  s.  129. 
Hudspeth  v.  Vamold,  625. 

COVENANT. 
I.  Construction  of. 

To  provide  for  Children.'] — A,  upon 
the  marriage  of  B.,  his  daughter, 
covenanted  with  her  husband,  C, 
his  executors,  &c.,  by  deed  or  will 
to  give,  leave,  and  bequeath  unto 
B.  one  full  equal  eighth  part  or 
share  (that  being  an  equal  share 


with  his  other  children,)  of  all  the 
real  and  personal  estate  of  which 
he  ahoold  die  amed  or  powMsed, 
jS.  died  in  the  life-time  of  ^  A. 
having,  in  his  life-timet  made  some 
dispoMtion  of  property  ia  favour 
of  a  son,  by  will  deviaed  and  be- 
queathed his  real  and  personal  es- 
tate for  the  benefit  of  his  widow 
and  scune  of  hia  sarriraig  daugh- 
ters : — Held,  that  C.  had  not  any 
cause  of  action  against  the  exe- 
cutors of  A.    Janes  t.  JBow^  L 


DEBTORS  ARRANGEMENT 
ACT. 

See  Bakkbuft,  HI.  IV. 

DEVISE. 

Construction  of. 

The  testator  devised  lands  to  P.  M. 
(his  brother)  for  life,  remainder 
to  the  use  of  the  first  son  of  the 
body  of  P.  M.  for  life,  remainder 
to  the  use  of  the  first  son  of  the 
body  of  such  first  son,  and  the 
heirs  male  of  his  body ;  and  ia 
default  of  such  issue,  to  the  use 
of  all  and  every  other  son  and  sons 
of  the  body  of  his  said  brother  P. 
jtf.  severally  and  successively  ac- 
cording to  seniority  of  age,  for  the 
life  interest  and  limitations  as  he 
had  before  directed  respecting  the 
first  son  and  his  issue ;  and,  in 
default  of  issue  of  the  body  of  his 
said  brother  P.  M.,  or  in  case  of 
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bis  not  leaving  any  at  his  decease, 

to  the  use  of  his  brother  T.  M.  for 
life>  remainder  to  T.  3f.,  the  eldest 
son  of  T.  M.  for  life,  remainder  to 
the  first  son  of  the  body  of  T.  M. 
the  son,  and  the  heirs  male  of  his 
body ;  and  in  default  of  issue  of 
the  body  of  T.  M.  the  son,  to  the 
use  of  all  and  every  other  the  son 
and  sons  of  the  body  of  the  tes- 
tator's brother  T.  Jf.,  for  the  like 
estates  and  interest  severally  and 
successively  according  to  seniority 
of  age ;  and,  in  failure  of  all  such 
issue  of  the  body  of  his  said  bro- 
ther T.  M.y  to  the  use  of  him,  his 
heirs  and  assigns,  for  ever:  and 
the  testator  declared,  that,  if  his 
said  brothers,  or  either  of  them, 
or  either  of  their  issue,  should  be- 
come entitled  to  the  estate,  or  any 
part  thereof,  of  E,  Joddrell,  the 
estate  theretofore  devised  for  the 
benefit  of  his  said  brothers  and 
their  issue  should  become  and  be 
and  remain  to  the  use  of  the  next 
person  entitled  thereto,  as  they 
would  have  done  if  the  person  so 
succeeding  to  the  Joddrell  estate 
virere  actually  dead. 

By  a  codicif,  the  testator  de- 
vised the  same  lands  to  his  wife 
for  life,  and,  after  her  decease,  to 
the  same  uses  as  were  declared  by 
his  will. 

The  testator's  brother  P.  if., 
after  the  death  of  the  widow,  viz., 
in  Michaelmas  Term,  1827,  suf- 
fered a  recovery  of  the  devised 
estates  to  the  use  of  the  said  P,M. 
in  fee. 

By  a  settlement  on  the  marriage 


of  E.  J.  M.  (nephew  of  P.  M.) 
with  Susannah  M.^  dated  the  10th 
of  June,  1835,  P.  M.  charged  the 
estate  with  a  jointure  of  dOO/L 
per  annum  to  her  in  the  event  of 
her  surviving  them,  P.  if.  and 
It*  J, 

In  January y  1841,  P.M.  died 
without  ever  having  had  any  issue, 
and  having  by  his  will  devised  the 
estates  in  question  to  bis  nephew 
R.  J.  M.  for  life,  with  remainder 
to  his  eldest  son  R.  P.  D.  M,  for 
life,  remainder  to  his  first  and 
other  sons  successively  in  tail 
male,  with  divers  remainders  over. 

In  September,  1842,  R.J.M. 
died,  leaving  his  widow  Susannah 
M.  and  R.  P.  D.  if.,  his  only  son 
(then  an  infant),  him  surviving: — 
Held, — first  that  the  testator's  bro- 
ther P.  if.  took  an  estate  for  life 
in  remainder  after  the  life-estate 
of  the  widow : 

Secondly,  that  T.  G.  M.  took  an 
estate  for  life  in  remainder  after 
the  life-estate  of  P.  if.,  contingent 
on  P.  if.  not  leaving  any  issue  at 
his  decease,  and  determinable  on 
his  (  T.  G.  if.'s)  becoming  entitled 
to  the  Joddrell  estates,  and  also  a 
remainder  in  tail  general  after  the 
estate-tail  of  R.  T.  G.  G.  M.  (son 
of  T.  G.  if) 

Thirdly,  that  R.  T.  G.  G.  M. 
took  a  contingent  remainder  in 
tail  male  after  the  determination 
of  the  life-estate  of  his  father  T. 
G.  M.  : 

Fourthly,  that  P.  if.  acquired 
no  estate  or  interest  under  the  re- 
covery: 
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Fifthly,  that  Susannah  M.  took 
no  estate  or  interest  under  the 
deed  of  the  10th  of  June,  1835  : 

Sixthly,  that  the  co-heirs  in 
gavelkind  took  a  remainder  in  fee 
after  the  several  estates  above 
mentioned.  MonypennyY.  Bering, 
793. 

DISHONOUR. 

Notice  of, — See  Bill  of  Exchange, 
IV. 


DISPOSSESSION. 
What  amounts  to. 

A.^  more  than  twenty  years  ago, 
withoat  the  permission  of  the 
lord,  inclosed  a  small  portion  of 
the  waste  of  a  manor,  on  which  he 
built  himself  a  hut,  In  1835,  the 
encroachment  having  been  pre- 
sented at  the  lord's  court,  the  then 
lord  of  the  manor,  accompanied  by 
his  steward,  went  to  the  premises, 
^.6  family  being  there,  and,  stating 
that  he  took  possession,  directed 
that  a  stone  should  be  taken  out  of 
the  wall  of  the  hut,  and  that  a  por- 
tion of  the  fence  should  be  re- 
moved. All  this  was  done  in  the 
absence  of  A.  The  lord  and  his 
steward  then  retired,  and  nothing 
more  was  done: — 

Held,  that  the  acts  so  done  by 
the  lord  did  not  amount  to  a  dis- 
possession of  A,,  and  a  resumption 
of  possession  by  the  lord,  so  as  to 
entitle  the  latter  to  maintain  eject- 
ment within  twenty  years  from  | 


that  time.  Doed.  Bakerr.Coombei, 
714. 

DISTRINGAS. 
Motion  to  set  atide  Order  for. 

1.  The  court  will  not  set  aside  a 
judge's  order  for  a  distringas,  on 
the  ground  that  the  affidavit  on 
which  it  was  obtained  is  false, 
Lewis  V.  Padwick,  224. 

2.  If  the  motion  is  founded  on  the 
insufficiency  of  the  affidavit  used 
at  chambers,  the  court  will  re- 
quire the  defendant  to  negative 
the  facts  that  would  have  justified 
the  order.  Ibid. 


ECCLESIASTICAL  LAW. 
See  QuABE  Impedit. 

EJECTMENT. 
See  Dispossession. 

ERROR. 
See  Outlawry. 

ESCAPE. 
See  Sheriff. 

ESTATE  FOR  LIFE. 
See  Dsvisb. 
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ESTOPPEL. 

Colonial  Judgment, 

A  judgment  in  a  colonial  court  is  no 
estoppel.  The  Bank  of  Austra- 
lasia  T.  Harding,  661. 

EVIDENCE. 

L  Commisiion  to  examine  Witnesses 
abroad. 

The  court  discharged  so  much  of  an 
order  for  a  commission  to  examine 
witnesses,  as  stayed  the  proceed- 
ings, on  the  ground  of  an  unrea- 
sonable delay  in  the  application. 
Butler  V.  Fox,  199. 

IL  Mandamus  to  examine  Witnesses 
abroad. 

Distance,  and  the  smallness  of  the 
amount  of  the  plaintiff*s  claim, 
form  no  ground  for  refusing  a 
writ  in  the  nature  of  a  mandamus 
for  the  examination  of  witnesses 
abroad,  on  behalf  of  the  defendant, 
under  the  1  W.  4,  c,  22.  Dye  v. 
Bennett^  281. 

EXCAVATION. 
See  Accidental  Death. 

EXPULSION. 
5ee  Trespass,  I. 


FALSE  IMPRISONMENT. 
See  Practice^  VL  2. 

FELONY. 

Justification  on  Suspicion  of — See 
Trespass,  2. 


FERRY. 

Disturbance  of. 

In  case  for  the  disturbance  of  a  ferry, 
a  count  alleging  that  the  plaintiffs 
were  entitled  to  a  certain  ferry 
across  the  Thames,  that  the  de- 
fendant conveyed  passengers  and 
goods  across  the  river  near  to  the 
plaintiffs'  ferry,  and  that,  by  reason 
thereof,  the  plaintiffs  lost  profits, 
and  were  prejudiced  and  disturbed 
in  the  possession  and  profit  of  their 
ferry,  was  held,  after  verdict  for 
the  plaintiffs,  to  disclose  a  suf- 
ficient cause  of  action.  Blacketer 
V.  GUleU,  26. 

FINE. 
See  Recovert. 

FRIENDLY  LOAN  SOCIETY. 
Action  by. 

In  an  action  by  the  payee  against 
the  maker  of  a  promissory  note,  it 
is  no  answer  for  the  latter  to  plea4 
that  the  only  consideration  for  the 
giving  of  the  note  was  money  ad- 
vanced  to  the  maker  out  of  the 
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funds  of  a  friendlj  loan  society, 
of  which  both  maker  and  payee 
were  members,  and  that  the  payee 
was  suing  as  treasurer  and  trustee 
on  behalf  of  the  society.  Lonuu 
T.  Bradtkttw,  620. 


GUARANTEE. 
Construction  of. 

Consideration.'}  —  1.  The  defendants 
gaye  the  plaintiff  the  following 
guarantee :  —  "  We,  the  under- 
aignedy  hereby  indemnify  the  Na- 
Homd  Jh^incial  Basiking  Com- 
pany^ to  the  extent  of  lOOOi.  ad- 

.  vanced  or  to  be  advanced  to  JR.  P. 
by  the  said  company."  It  appeared, 
that,  at  the  time  the  guarantee  was 
giTeOi  B.  P.  was  indebted  to  the 
bank  in  a  sum  exceeding  1000/. : 
—  Held,  that  the  guarantee  did 
not^  upon  the  face  of  it,  or  con- 
strued with  reference  to  the  ex- 
trinsic circumstances,  disclose  a 
sufficient  consideration.  Bell  y. 
Welch,  154. 

2.  A  declaration  upon  the  above 
guarantee,  stated,  that,  at  the  time 
of  making  the  agreement,  he, 
B,  P.  kept  an  account  with  the 
company,  and  was  indebted  to  them 

'  in  800/.  for  money  advanced  ;  that 
it  was  proposed  between  B.  P.  and 
the  company,  that  the  company 
should  advance  him  divers  other 
moneys  not  then  agreed  upon  ;  and 
that  thereupon  the  agreement  (set- 
ting it  out)  was  entered  into :  the 

,  declaration  then  proceeded  to  al- 


lege, that,  *'  in  consideratioiiof  the 
premises,"  the  parties  mutually 
promised,  that  the  company 
did  advance  to  B.  P.  divers  large 
sums,  amounting  to  lOOO/L,  and 
forbore  and  gave  day  of  payment 
to  B  P^  &c.:— Held,  that  the 
whole  of  the  allegations  preceding 
the  mutual  promises,  formed  part 
of  the  consideration  for  the  de- 
fendants' promise,  and  were  all  put 
in  issue  by  non  assumpsit,  Bnd. 


HABEAS  COKPUS. 
See  PBraoNSB,  IL  2. 


IMMATERIAL  ISSUE. 
See  pLXADDfG,  ILL 

INDEMNITY. 

Construction  of  Contract  (f. 

In  consideration  of  having  con- 
sented and  agreed  with  B.  to 
allow  his  (^.*8)  name  to  be  placed 
on  the  list  of  the  provisional  com- 
mittee of  a  projected  railway  com- 
pany, and  to  take  certain  shares 
therein,  and  to  pay  deposits  there- 
on, B.  undertook  and  promised  "to 
indemnify  from  all  personal  re- 
sponsibility, and  to  hold  him  harm- 
less against  all  costs,  charges,  and 
expenses  which  then  had  been,  or 
might  thereafter  be,  incurred  in 
and  about  the  formation  of  the 
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company,  their  meetings,  adver- 
tisements, surveys,  and  other  ex- 
penses of  carrying  the  company, 
applying  for  an  act  of  parliament, 
or  anything  relating  thereto."  C, 
an  advertising  agent,  afterwards 
unsuccessfully  sued  A.  in  the  Ex- 
chequer, for  moneys  paid  for  the 
insertion  of  advertisements  in 
divers  newspapers  at  the  request 
of  the  secretary  of  the  company : — 
Held,  that  the  extra  costs  incurred 
by  A.  in  the  defence  of  that  action 
were  not  costs,  charges,  and  ex- 
penses incurred  in  and  about  the 
formation  of  the  company,  within 
the  meaning  of  the  indemnity. 
Lewis  V.  Smithy  610. 


INDORSEMENT. 
See  Bill  of  Exchange,  III. 

INSURANCE. 
1.  General  Average. 

A  claim  for  contribution  to  general 
average  arises  only  where  a  part 
of  the  cargo  is  sacrificed  for  the 
preservation  of  the  ship  and  the 
rest  of  the  cargo  from  an  impend- 
ing danger ;  not  where  a  part  of 
the  cargo  is  sold  to  raise  money  at 
a  port  to  which  the  ship  has  put 
back  for  the  repair  of  damage  in- 
curred by  ordinary  perils  of  the 
sea.    HalleU  v.  Wigram,  580. 

II.  Total  Loss. 
1.  Upon  a  policy  on  goods  free  from 


particular  average,  no  damage 
short  of  the  absolute  destruction 
of  the  thing  insured  will  amount 
to  a  total  loss.  NawmeY.  Haddon, 
30. 

2.  The  plaintiff  insured  certain  bales 
of  waste  silk,  from  Leghorn  to 
Liverpool,  with  the  usual  memo- 
randum declaring  silk  free  from 
average,  unless  general,  or  the  ship 
should  be  stranded.  The  vessel, 
being  compelled  by  stress  of 
weather  to  put  into  Gibraltar,  was 
there  repaired,  her  cargo  being 
necessarily  unloaded.  Some  of  tfaA. 
bales  of  silk  were  found  to  be  Cdn^ 
siderably  damaged  by  sea-watler, 
and  were  consequently  sold  At  Gi* 
hraUar,  by  the  master,  in  thd  exer- 
cise of  what  the  jury  found  to  be 
a  reasonable  discretion^  atid  such 
as  a  prudent  owner  uninsurtsd 
would  have  exercised.  But  the 
silk  might  at  a  reasonable  or  mode- 
rate expense  have  been  put  \tx  a 
condition  to  be  brought  home  by 
another  vessel :  and  it  was  in  fact 
brought  to  England,  and  sold  as 
silk,  though  in  a  very  deteriorated 
state  :  —  Held,  that  this  was  not  a 
total  loss ;  and,  consequently,  that 
the  assured  was  not  entitled  to  Re- 
cover. Ibid. 

3.  A  ship,  valued  at  12,000/.,  was 
insured  from  Valparaiso  to  Eng* 
land;  the  freight,  valued  at  4000/., 
was  also  insured  by  a  separate 
policy :  the  ship,  having  sailed 
with  a  full  cargo,  consisting  of  800 
tons  of  merchandise,  was  compelled, 
by  stress  of  weather,  to  put  back 
to  Valparaiso,  where  the  master 
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finding,  upon  survey^  that,  to  re- 
pair her  80  aa  to  enable  her  to 
bring  home  the  entire  cargo,  would 
,co8t  a  aum  exceeding  the  value  of 
the  freight,  though  less  than  the 
valae  of  the  ship  when  repaired, 
sold  her: — Held,  not  a  total  loss 
of  either  ship  or  freights  Moss  v. 
Smith,  94. 

INSOLVENT  DEB  rOR. 

I.  PUa  of  Discharge, 

A  plea  framed  in  accordance  with  the 
10th  section  of  the  5  &  6  Vici.  c. 
116.,  is  no  bar  to  an  action  brought 
against  an  insolvent  in  respect  of 
a  debt  contracted  before  the  date 
of  filing  his  petition  under  the  7 
h  8  Vict,  c.  96. :  to  constitute  a 
bar,  the  plea  must  not  only  shew 
that  the  debt  was  contracted  before 
the  filing  of  the  petition,  but  also 
that  it  was  inserted  in  the  schedule 
Phillips  V.  Pichford,  459. 

U.  Commitment  by  County- Court 
Judge, — 

See  CouNTT-CouRT,  11. 
And  see  Security  for  Costs. 

INTERPLEADER. 
See  Pleading,  XL  1. 


JOINT-STOCK.COMPANY. 
1.  Liability  of  Members  of 

1.  The  members,  resident  in  Eng- 
landy  of  a  company  formed  for  the 
purpose  of  carrying  on  business  in 
a  place  out  of  England,  are  bound, 
in  respect  of  the  transactions  of 
that  company,  by  the  law  of  the 
country  in  which  the  business  is 
carried  on  accordingly.  The 
Bank  of  Australasia  v.  Harding, 
661. 

2.  A  statute  authorising  an  unin- 
corporated company  to  sue  and  to 
be  sued  in  the  name  of  its  chair- 
man, constitutes  the  chairman, 
when  so  suing  or  so  sued,  an  agent 
for  the  members  of  the  company  in 
the  affairs  of  the  company.  Ibid. 

3.  The  members  of  a  company  formed 
for  the  purpose  of  carrying  on 
business  in  a  colony,  are  not  dis- 
charged from  liability  on  judg- 
ments obtained  in  the  colonj 
against  the  chairman,  by  reason 
of  their  having  been  resident  in 
England,  not  being  served  with 
process,  and  having  received  no 
notice  of  the  proceedings.  Ibid, 

4.  Where  a  statute  subjects  the  pro- 
perty of  members  for  the  time 
being  of  an  unincorporated  com- 
pany, to  execution  upon  a  judg- 
ment obtained  against  their  chair- 
man, reserving  in  other  respects 
the  liabilities  of  parties,  the  reme- 
dies given  against  the  property 
are  in  cumulation,  and  a  member 
may  be  proceeded  against  by  ac- 
tion. Ibid. 
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5.  A  judgment  in  a  colonial  court  is 
no  estoppel ;  nor  is  it  pleadable  in 
bar  in  an  action  brought  in  Eng- 
land for  the  same  cause.  Ibid, 

II.  Contracts  by. 

A.,  B.y  and  C,  three  directors  of  a 
railway  company,  in  fraud  of  the 
company,  drew  a  cheque  upon  the 
compan/s  bankers  in  favour  of 
one  of  their  body.  This  cheque, 
though  bearing  the  stamp  usually 
impressed  upon  documents  issued 
by  the  company,  and  countersigned 
by  the  secretary,  did  not  upon  the 
Yace  of  it  purport  to  be  drawn  on 
behalf  of  the  company,  nor  did 
the  drawers  describe  themselves 
therein  as  directors :  —  Held,  that 
the  company  were  not  liable  for 
the  amount  to  a  bona  fide  holder 
for  value.  Serrell  v.  TTie  Derby- 
shircy  Staffordshire,  and  Worces- 
tershire  Junction  Railway  Com- 
pany,  811. 

ill.  Contribution  amongst  Commit' 
teemen, 

A,y  B,y  and  C,  by  an  agreement  in 
writing,  hired  premises  of  Z>. : 
the  premises  so  hired  were  in- 
tended to  be,  and  were,  used  for 
the  purposes  of  a  joint-stock  com- 
pany, of  which  A.y  J?.,  and  C. 
were  at  the  time  of  the  contract 
committee-men :  rent  was  for  some 
time  paid  by  the  company,  but 
ultimately  became  in  arrear ; 
whereupon  Z>.  sued  A,,  B,,  and  C. 
upon  the  agreement:  B.  and  C 
suffered  judgment  by  default,  and 

•  />.  recovered  the  amount  of  rent 
VOL.  IX. — C.B.  3 


and  costs  against  A. :  —  Held, 
that  A.  was  entitled  to  sue 
B.  and  C.  for  contribution ;  and 
that  his  remedy  against  B.  was 
not  affected  by  the  circumstance 
of  B,*s  having  ceased  to  be  a 
member  of  the  conmiittee  before 
the  accruing  of  the  rent  in  respect 
of  which  the  action  was  brought. 
Boulter  v.  PeploWy  493. 

IPV.  Contributories.  '?J1^ 

Under  the  Joint-Stock  Companies 
Winding-up  Act,  1848,  the  master 
made  an  order  for  placing  an 
executrix  on  the  list  of  contribu- 
tories  in  respect  of  shares  in  the 
undertaking  held  by  her  testator, 
and  directing  her  to  pay  1469/. 
ISs.  7d,  out  of  the  assets  of  the 
testator,  if  she  had  so  much  in  her 
hands  to  be  administered.  This 
order  having  been  registered  as 
a  charge  against  the  executrix,  as 
well  as  against  the  testator, — aiji 
application  to  the  court  to  alter 
or  vacate  the  entry  was  refused. 
Ex  parte  Mary  Anne  Thomas, 
740. 

V.  Negotiable  Instruments  by,  — 

See  Bills  op  ExcHANOFy  I. 
And  see  Indemnity. 

Railway  Cojcpany. 


JUDGMENT. 

Unsatisfied,  —  See  County-Court, 
^     II.,  3. 
And  see  Colonial  Judgment. 

I 
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JURY. 
Special,  —  See  Pra.ctice,  IV. 


LANDLORD  AND  TENANT. 

Surrender  by  Operation  of  Law, 

A.  is  tenant  to  B,  of  rooms,  for  a 
term  of  years.  Upon  the  bank- 
ruptcy of  A.  sends  the  key  of 
the  rooms  to  the  office  of  the  offi- 
cial assignee,  where  it  is  left  with 
a  cleric,  who  is  told  that  it  is  the 
key  of  the  rooms  which  A.  had 
occupied.  A.  immediately  quits 
possession,  and  no  further  com- 
munication takes  place: — Held, 
not  to  amount  to  a  surrender  by 
act  and  operation  of  law.  Can- 
nan  v.  Hartley,  634. 

LETTERS-PATENT. 

Construction  of  Specification, 

The  plaintiff  declared  against  the  de- 
fendant for  an  alleged  infringe- 
ment of  a  patent  for  "improve- 
ments in  the  manufacture  of  gas 
for  the  purpose  of  illumination,  and 
in  the  apparatus  used  when  trans- 
mitting and  measuring  gas."  The 
defendant  pleaded,  —  fourthly,  that 
tlie  plaintiff  did  not  particularly 
describe  his  invention,  and  in 
what  manner  the  same  was  to  be 
performed,  &c.,  sixthly,  that  the 
invention  described  in  the  speci- 
fication was  a  different  invention 


from  that  for  which  the  letters- 
patent  were  grafted,  by  reason 
whereof  the  letters-patent  were 
Yoid.  At  the  trial,  the  plaintiff 
put  in  a  specification,  the  title  of 
which  described  the  invention  to 
be  of  "  improvements  in  the  manu- 
facture of  gas  for  illumination, 
and  in  the  apparatus  used  therein 
and  when  transmitting  and  mea- 
suring gas ;  **  and  which  stated  it 
to  relate;  —  "first,  to  a  mode  of 
manufacturing  gas  for  the  purpose 
of  iilumination,  —  secondly,  to  im- 
provements in  setting  and  heating 
clay  retorts  for  making  coal-gas, 
—  thirdly,  to  a  mode  of  manufac- 
turing clay  retortSy  —  fourthly,  to 
improvements  in  apparatus  for 
measuring  gas  when  it  is  being 
transmitted  to  the  consumer 

Held,  that  there  was  a  material 
variance  between  the  invention 
specified^  and  that  described  in  the 
title  of  the  letters-patent ;  and, 
consequently,  that  the  letteR- 
patent  were  void ;  and  that  the  ob- 
jection was  available  under  either 
the  fourth  or  the  sixth  plea. 
Croll  v.  Edge,  479. 

LEX  LOCI  CONTRACTUS. 
See  Joint-Stock  Company,  1. 1. 

LIBEL. 

Report  of  Proceedings  in  a  Court 
of  Justice. 

It  is  a  good  defence  to  an  action  for 
a  hbel,  that  it  consists  of  a  fair 
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and  impartial  (though  not  verba- 
tim) report  of  a  trial  in  a  court  of 
justice ;  and  such  defence  is  ad- 
missible under  not  guilty,  which 
puts  in  issue  as  well  the  lawful- 
ness of  the  occasion  of  the  publi- 
cation, as  the  tendency  of  the  al- 
leged libel.  Hoare  v.  Silverlocky 
20. 


LIBERUM  TENEMENTUM. 
See  Trespass,  1. 

LIEN. 

See  Livery-Stable  Keeper. 

LIVERY-STABLE  KEEPER. 
Lien  of, 

A  livery-stable  keeper  has  no  lien 
either  for  the  keep  of  a  horse 
standing  at  livery,  or  for  money 
paid  by  him,  at  the  request  of  the 
owner,  for  the  attendance  of  a 
veterinary  surgeon  upon  the  horse. 
Orchard  v.  Rackstraw,  698. 

LOAN  SOCIETY. 
See  Friendly  Loan  Society. 

LORD  CAMPBELL'S  ACT. 
See  Accidental  Death. 
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MEMORIAL. 
See  Annuity. 

MISDIRECTION. 
See  Trespass^  2. 

MONEY  HAD  AND  RE- 
CEIVED. 

Where  maintainable. 

1.  the  farming  bailiff  of  Lord  D, 
(after  his  employment  as  such  had 
ceased),  received  a  cheque  for 
180/.  in  payment  for  wheat  belong- 
ing to  Lord  Z>.,  which  he  had  sold 
on  his  account  while  acting  as 
bailiflT,  and  paid  it  in  to  his  own 
account  with  B.  &  Co.,  his  bank- 
ers, who  received  the  cash  for  it, 
and  gave  A.  credit  for  the  amount, 
but  afterwards,  under  an  indem- 
nity from  Lord  Z>.,  refused  to 
honour  his  drafts : —  Held,  tlmt, 
even  assuming  tliat  the  cheque 
had  been  improperly  obtained  by 
A.y  still,  as  between  him  and  his 
bankers,  the  amount  was  recover- 
able by  A.,  as  money  had  and  re- 
ceived by  them  to  his  use,  or  money 
paid.    Tassell  v.  Cooper^  509. 

MONEY  PAID. 

Where  maintainable. 

The  plaintiff,  at  the  request  of  the 
defendant,  ordered  goods  of  W.  & 
ILy  telling  them  the  purpose  for 
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which  they  were  wanted.  Before 
the  order  was  given,  the  plaintiff 
asked  fV.  Sf  R.  for  a  list  of  prices, 
and,  having  obtained  it,  shewed 
it  to  the  defendant,  who,  seeing 
that  the  price  was  such  that  the 
order  could  not  possibly  have  been 
understood,  asked  the  plaintiff  if 
he  thought  W.  R,  knew  what 
was  wanted ;  whereupon  the  plain- 
tiff  said,  "  Oh  yes.  If  anything 
is  wrong,  of  course  you  will  see 
me  all  right."  To  which  the  de- 
fendant answered,  *<Tes,  I  will 
bear  you  harmless." 

In  consequencfe  of  some  misun- 
derstanding, arising  in  part  pro- 
bably from  a  verbal  inaccuracy  in 
the  letters  conveying  the  order, 
the  goods  supplied  were  useless  to 
the  defendant,  and  were  returned 
to  the  sellers,  who  (the  intrinsic 
value  of  the  goods  being  only 
about  3/.),  expended  in  labour 
about  42/.  to  make  them  corre- 
spond with^  the  intention  of  the 
defendant,  but,  in  so  doing,  re- 
duced their  substance  so  as  to 
render  them  useless  for  his  pur- 
pose. 

The  defendant,  after  consider- 
able delay,  persisting  in  his  refu- 
sal to  take  the  goods,  W.  ^  R. 
sued  the  plaintiff,  and  he  (as  the 
jury  found,  with  the  implied  au- 
thority of  the  defendant)  com- 
promised the  action  by  the  pay- 
ment to  them  of  221.  10^.,  and 
afterwards  brought  an  action  for 
money  paid  against  the  defendant, 
to  recover  that  sum  :  — 

Held,  by  Wilde,  C.  J.,  Maule, 


Jr.,  and  Talfourdy  J.,  that  the  ac- 
tion lay. 

Held,  by  Cresswett,  J.,  that  the 
pluntiff  should  have  defended  the 
action  brought  against  him  by  fF, 
4*  R;  and  that  there  was  no  im- 
plied authority  from  the  defendant 
to  compromise  it.  JPeUman  v. 
Keble,  701. 

And  see  Bankrupt,  L  1. 


NEGLIGENCE. 

See  AcciDENTAi.  Death. 
Pilot. 

NOT  GUILTY. 

What  put  in  Issue  6y, — See  Plead- 
ing, V. 

NOTICE. 

0/  Dishonour, — See  Bill  of  Ex- 
change, IV. 


OFFICE. 

Illegal  Sale  of, 

1.  A,,  an  attorney,  holding  the  of- 
fices of  clerk  of  the  peace,  clerk  to 
the  magistrates,  clerk  to  the  com- 
missioners of  land  and  assesicJ 
tnxcs^  clerk  to  the  commissioners 
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of  sewerS)  clerk  to  the  deputy- 
lieutenants,  steward  of  certain 
manors,  coroner  for  a  liberty, 
secretary  to  a  conservatiTe  asso- 
ciation, and  secretary  to  a  polling 
district  association, — entered  into 
articles  of  partnership  with  B,, 
by  which, — after  reciting  that  A. 
carried  on  the  business  of  an  at- 
torney, &c.,  and  held  many  offices, 
clerkships,  and  stewardships  of 
manors,  and  that  it  had  been 
agreed  that  B,  should  enter  into 
partnership  with  A.  in  the  said 
business,  and  in  the  emoluments 
of  the  said  offices,  clerkships,  and 
stewardships,"  upon  the  terms 
thereinafter  expressed,  —  it  was 
agreed  that  they  should  enter  into 
partnership  for  twenty  years,  and 
that  "all  the  profits  and  emolu- 
ments arising  from  the  said  offices, 
clerkships,  and  stewardships  held 
by  A,,  as  also  all  such  offices, 
clerkships,  and  stewardships  as 
should  be  held  by  either  of  them 
the  said  A.  and  B,  during  the  part- 
nership, should  be  considered  as 
partnership  property,  and  be  dis- 
tributable accordingly :  "  and  the 
articles  contained  this  further  pro- 
vision — "  that,  if  A.  should  die 
during  the  term,  then,  if,  and 
during  such  period  or  periods  as, 
it  should  happen  that  no  son  of  A, 
should  be  a  partner  in  the  said 
business,  B.  should  be  interested 
in  one  moiety  of  the  said  partner- 
ship business,  and  the  executors  or 
administrators  of  A,  should  be 
entitled  to  the  profits  of  the  re- 
maining moiety  thereof^  to  be  ap- 
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plied  by  them  as  part  of  his  per- 
sonal estate :  — 

Held,  that  the  contract  was  not 
void,  as  being  a  contract  for  the 
sale  of  an  office,  either  within  the 
5  k6  Ed,  6,  c.  16.  or  within  the 
49  G.  3,  c.  126.  Sterry  v.  CUf- 
ton,  110. 

2.  And  that  the  latter  clause  was  no 
violation  of  the  22  G,  2,  c.  46,  s, 
11.  Ibid. 


OUTLAWRY. 

Reversal  of. 

Upon  error  coram  vobis  to  reverse 
an  outlawry,  a  verdict  having  been 
found  for  the  plaintiff  in  error 
upon  a  traverse  of  the  assignment 
of  errors,  and  the  time  for  moving 
for  a  new  trial  having  passed,  — 
the  plaintiff  is  entitled  to  a  rule 
absolute  to  reverse  the  outlawry, 
upon  production  of  the  record  and 
postea.    Beavan  v.  Car,  579. 


PARTNERS. 
fVkat  constitutes  a  Partnership. 

One  who  stipulates  for  a  share  of 
the  clear  profits  of  a  particular 
adventure,  is,  quoad  third  persons, 
a  partner.    Hey  hoe  v.  Burge,  431. 

A.  and  -B.,  by  a  memorandum 
in  writing,  agreed,  "  for  services 
performed,**  to  allow  C,  a  fourtli 
share  of  the  clear  profits  arising 
from  a  contract  for  the  construe- 
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tiOn  of  a  line  of  railway;  and 
there  was  evidence  to  shew  that 
C.  had  acted  upon  the  agreement, 
(though  not  formally  a  party  to  it), 
and  that  he  had  to  some  extent 
interfered  in  the  work  :  —  Held, 
guflScient  to  shew  that  C  was  a 
partner  in  the  transaction,  quoad 
third  persons.  Ibid. 

And  see  Office. 

PATENT. 
See  Lettebs-Patent. 

PAYMENT. 
See  Bill  of  Exchange,  V.  1. 

PILOT. 

Action  against,  for  Negligence. 

A  Trinity- House  pilot,  who,  in  navi- 
gating a  vessel,  negligently  runs 
against  and  damages  another  ves- 
sel, is  not  within  the  protection  of 
the  84th  section  of  the  Pilot  Act, 
6  G,  4,  c.  125.,  which  enacts, 
amongst  other  things,  that  all 
actions  brought  for  anything  done 
in  pursuance  of  the  act,  shall  be 
brought  in  the  county  where  the 
cause  of  action  arises,  and  not 
elsewhere.  Lawson  v.  Dmnlin, 
54. 


PLEADING. 

I.  Case  for  Obstruction  of  d  Right 
of  Way. 

A  declaration  in  case  by  a  rever- 
sioner alleged  that  the  plaintiff 
was  entitled  to  a  right  of  way  for 
his  tenants  over  a  certain  close  of 
the  defendant ;  and  charged  that 
the  defendant  wrongfully  locked, 
chained,  shut,  and  fastened  a  cer- 
tain gate  standing  in  and  across 
the  way,  and  wrongfully  kept  the 
same  so  locked^  dcc.^  and  therebj 
obstructed  the  waj  ;  and  that,  br 
means  of  the  premises,  the  plaintif 
was  injured  in  his  reversionary 
estate  :  —  Held,  on  motion  in  ar- 
rest of  judgment,  that  the  decla- 
ration was  sufficient,  inasmuch  as 
such  an  obstruction  might  occa- 
sion injury  to  the  reversion,  and 
it  must  be  assumed,  after  verdict, 
that  evidence  to  that  effect  bad 
been  given.  Kidgill  v.  Moor, 
364. 

n.  Allegation  of  Breach. 

1.  Under  an  interpleader  order,  a 
bond  in  the  penal  sum  of  200/. 
was  given  by  C.  and  D.  as  sure- 
ties for  B.  who  claimed  certain 
goods  seized  under  a  fi.fa.  at  th*' 
suit  of  A.^  conditioned  to  be  void, 
— "if  upon  the  trial  of  an  issue 
it  should  be  found  that  the  goods 
in  the  order  mentioned  were,  or 
any  of  them  were,  at  the  time  of 
the  seizure,  the  property  of  B,^— 
"  or,  if  B.  should  proceed  to  try 
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the  said  issue  in  due  time  accord- 
ing to  the  terms  of  the  said  order, 
or  according  to  the  course  and 
practice  of  the  said  court,  accord- 
ing to  the  said  order,  or  any  fur- 
ther order  of  any  judge  to  be 
made  in  that  behalf," — "or,  if 
B.  should  pay  or  cause  to  be  paid 
to  A.  the  sum  of  200/.,  or  so  much 
thereof  as  should  be  the  value  of 
the  said  goods,  or  such  part  of 
the  same  as  might  be  found  not 
to  be  the  property  of  B,^ 

In  an  action  upon  the  bond, 
against  the  sureties,  the  declaration, 
after  setting  out  the  condition, 
stated  that  the  issue  came  on  to  be 
tried  at  a  certain  sitting,  and  that 
the  jury  were,  with  the  consent  of 
A.  and  i?.,  discharged  from  giving 
any  verdict  thereon;  and  that 
afterwards  a  further  order  was 
made,  whereby  it  was  ordered 
that  B,  should  proceed  to  the  trial 
of  the  issue  at  a  certain  other 
sitting,  and  that,  in  default  there- 
of, his  claim  should  be  barred ; 
and  alleged  for  breach,  that  B, 
did  not  at  the  last-mentioned 
sitting,  or  at  any  other  time  after 
the  making  of  the  last-mentioned 
order,  proceed  to  try,  or  try  the 
issue,  &c.,  nor  pay  A,  the  200/., 
or  any  part  thereof. 

The  defendant  C.  pleaded,  that, 
after  the  making  of  the  first  order, 
and  before  the  making  of  the 
second  order,  B,  did,  in  pursuance 
and  performance  of  the  condition 
of  the  bond,  proceed  to  try  the 
issue,  according  to  the  course  and 
practice  of  the  court  and  the  or- 


der, and  that  the  jury  were  dis- 
charged from  giving  a  verdict  by 
the  consent  of  A,  and  without 
any  default  on  the  part  of,  and 
without  the  consent  of,  C  and 
or  either  of  them. 

The   defendant  D.  demurred 
generally  to  the  declaration :  — 

Held,  that  the  declaration  dis- 
closed a  sufficient  breach,  the 
meaning  of  the  condition  being 
that  B.  should  actually  cauae  the 
issue  to  be  tried,  and  not  being 
performed  by  the  first  proceeding 
to  trial.  Williams  v.  Gray,  780. 
2.  Held  also,  that  the  plea  was  bad, 
as  raising  an  issue  which  was  im- 
material. Ibid, 

III.  Immaterial  Isstie, 

The  declaration  stated  that  it  was 
agreed  between  A,  (the  plain- 
tiff)  and  B.  (the  defendant),  that 

A.  f  B,,  and  C.  should,  at  the  ex- 
piration of  a  reasonable  time, 
execute  an  indenture  binding  C, 
as  an  apprentice  to  A,,  and  that 

B.  should  pay  to  A,  a  premium 
of  60/., — 5/.  on  the  execution  of 
the  indenture,  and  the  residue  by 
certain  bills,  to  be  drawn  by  the 
plaintiff  and  accepted  by  the  de- 
fendant :  averment,  that,  although 
a  reasonable  time  for  B,  and  C. 
to  exc'cuto  the  indenture,  and  for 
B.  to  pay  the  5/.,  and  to  accept  the 
bills,  had  elapsed,  and  although  A. 
had  always  been  ready  and  willing 
to  execute  such  indenture,  and  to 
receive  C.  as  such  apprentice,  and 
although  A.,  at  the  expiration  of 
such  reasonable  time,  requested 
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B.  to  execute  soch  indentare,  and 
to  pay  the  6L  and  accept  and  de- 
liver to  him  the  said  hills,  jet  B. 
did  not  nor  would  execute  the  in- 
denture, or  pay  the  5Ly  or  accept, 
and  deliver  to  the  said  hills, 
but  wholly  refused  so  to  do,  and 
then  whoUy  exonerated  and  dis- 
charged A*  from  tendering  such 
indenture  for  execution^  and  such 
hiUs  for  acceptance^  &c. 

Flea» — that  B.  did  not  exone- 
rate and  discharge  A.  from  ten- 
dering the  indenture  to  him  for 
execution^  or  the  hills  for  accept- 
ance. 

The  issue  having  heen  found  for 
the  defendant :  —  Held,  upon  mo- 
tion for  judgment  non  obstante 
veredicto,  that  the  declaration 
would  have  been  clearly  bad  with- 
out the  averment  of  dispensation ; 
and  therefore  that  the  issue  taken 
thereon  was  not  an  immaterial 
one, — though,  by  reason  of  the 
want  of  an  averment,  that  B.  had 
notice  of  A*b  readiness  and  will- 
ingness to  execute  the  indenture, 
the  declaration  would  be  insuffi- 
cient to  support  a  judgment  for  the 
plaintiff.  Doogood  v.  Roscy  132. 
And  seCy  IL  2. 

IV.  Bepleader, 

A  repleader  can  only  be  awarded 
where  the  court  cannot,  upon  the 
matter  alleged  upon,  and  esta- 
blished by,  the  record,  see  which 
way  the  judgment  ought  to  be 
given :  and  it  is  never  awarded  in 
favour  of  the  party  who  makes  the 


first  defoult  Doogood  v.  Rose^ 
132. 

y.  Whai  admissible  under  Not 
GuiUy. 

It  is  a  good  defence  to  an  action  for 
a  libel,  that  it  consists  of  a  fair 
and  impartial  (though  not  verba- 
tim) report  of  a  trial  in  a  court  of 
justice;  and  such  defence  is  ad- 
missible under  not  guilty,  which 
puts  in  issue  as  well  the  lawfulness 
of  the  occasion  of  the  publication, 
as  the  tendency  of  the  alleged 
libeL    Boare  v.  Silverlock^  20. 

VI.  What  put  in  Issue  by  Non- At- 
sumpsity —  See  GuARAinrES,  2. 

VII.  Former  Action  for  the  same 

Cause, 

In  assumpsit  by  indorsees  against 
the  acceptor  of  a  bill  of  exchange, 
the  defendant  pleaded,  —  that  the 
plaintiffs  had  brought  a  former 
action  against  him  upon  the  same 
bill  (setting  out  the  declaratioo  in 
such  former  action), — that  the  de- 
fendant pleaded  to  the  count  on 
the  bill,  that,  after  the  acceptance 
and  indorsement  thereof,  and  whilst 
the  plaintiffs  were  the  holders,  and 
before  it  became  due,  it  was  agreed 
between  the  plaintiffs  and  the  de- 
fendant, that,  in  the  event  of  the 
bill  being  dishonoured,  the  plain- 
tiffs should  receive  from  the  de- 
fendant a  warrant  of  attorney  for 
the  amount  of  the  bill,  with  interest 
and  expenses,  and  that  judgment 
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should  be  entered  up  thereon,  but 
that  no  execution  should  issue 
upon  such  judgment  until  the  25th 
of  December^  1848,  and  that  the 
time  for  payment  of  the  bill  should 
be  extended  until  that  day ;  that 
the  bill  became  due  on  the  22nd 
of  September^  1847,  and  that  the 
defendant  was  ready  and  willing 
to  give  and  execute,  and  then  ten- 
dered and  offered  to  the  plaintiffs, 
his  warrant  of  attorney,  pursuant 
to  the  agreement,  and  requested 
them  to  accept  the  same,  and  to 
extend  the  time  of  payment  of  the 
bill  until  the  25th  of  December ^ 
1848,  but  that  the  plaintiffs  refused 
and  neglected  so  to  do,  and,  in  vio- 
lation of  the  agreement,  sought  to 
to  enforce  payment  of  the  bill; 
that  the  plaintiffs  replied  de  injuria 
to  such  plea ;  and  that  the  defen- 
dant obtained  judgment  in  the 
said  action.  The  plea  then  pro- 
ceeded to  aver  the  identity  of  the 
biU  and  the  causes  of  action  in 
both  cases. 

To  this  plea,  the  plaintiffs  re- 
plied, that  they  did  extend  the 
time  for  payment  of  the  bill  until 
and  after  the  said  25th  of  Decem- 
ber ^  1848,  and  that  they  had  not, 
since  the  said  recovery  in  the  said 
plea  mentioned,  sought  to  enforce 
the  payment  of  the  bill,  which  still 
remained  unpaid,  and  that  the  de- 
fendant bad  not  given  or  executed 
to  the  plaintiffs  a  warrant  of  at- 
torney : — 

Held,  on  demurrer  to  the  repli- 
cation, that  the  plea,  though  con- 
taining unnecessary  details  of  the 


pleadings  in  the  former  action,  was 
a  good  answer  to  this  action ;  and 
that  the  replication  was  bad.  Over- 
ton V.  Harvey^  324. 

VllL  Nero-Assignment. 

To  trespass  for  breaking  and  enter- 
ing the  plaintiff^s  dwelling-house, 
ejecting  and  expelling  the  plaintiff 
and  his  family  therefrom,  and  seiz- 
ing his  goods,  the  defendants 
pleaded,  as  to  the  trespasses  in 
and  to  the  dwelling-house,  and 
seizing  and  taking  the  goods,"  libe- 
rum  tenementum.  The  plaintiff 
traversed  the  liberum  tenementum, 
and  new-assigned  the  expulsion  :— 
Held,  on  demurrer,  that  the  new- 
assignment  was  bad,  the  pleas 
justifying  the  expulsion,  as  well  as 
the  breaking  and  entering  of  the 
dwelling-house  and  the  seizure  of 
the  goods.  Meriton  v.  Coombes^ 
787. 

IX.  Replication  de  Injuria. 

To  an  action  by  the  payee  against 
the  acceptors  of  two  bills  of  ex- 
change, the  defendants  pleaded,  — 
that  the  bills  were  accepted  by 
them  and  one  B.y  and  not  by  them 
alone;  that,  before  the  bills  be- 
came due,  and  before  the  delivery 
thereof  to  the  plaintiff,  they  were 
and  continually  from  the  time  of 
their  acceptance  had  been  in  the 
hands  of  the  drawers  for  value, 
and  had  not  been  during  all  that 
time  delivered  over  to  the  plain- 
tiff by  the  drawers,  and  so  con- 
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iheir 
Making 
■'!!:ioned; 
■  vrro  so  in 
rs,  and  be- 
1-  n'of  to  the 
^!>'oil  b<rtwcen 
.  'he  dofendiints 
.vnsidoration  of 
*  'ihI  B.  paying  the 
%'U  in  settlement  of 
.  iCN  the  drawers  en- 
•••.rvpt  their  (the  de- 
.   in-l  B:s)  dividend  of 
.  I  ti'.o  pound  on  (amongst 
:     bills  in  question,  and 
he  drawei'S  bound  them- 
s  "o  deliver  to  the  defendants 
i*.  within  one  month,  re- 
..in;^  the  said  dividend  on  each 
..ooptiince  as  it  should  bo  do- 
ivored  up, —  the  defendants  and 
.7.  being  at  liberty  to  pay  tlio  snid 
•omposition  on  tlio  s:iid  bills  at 
iny  time  within  one  !iu)j!th,  and 
to  tender  the  same  at  a  ecitain 
place ;  that  a  penalty  of  oOO/.  was 
to  b(i  paid  on  default  b}-  oither 
side;  that  the  o(X)/.  were  paid  by 
the   dt'fendants   and   7?.  to  th(^ 
drawers  in  sr-ttloineiit  of  the  said 
accounts,  and  th(?  conjpo.-.ition  duly 
tendered ;  that  the  drawers  relnsi-d 
to  ac'-rpt  tlio  diviilends  tt-ndcnu!, 
and  failed  to  (!"liv<'r  ijp  th(^  ac- 
ct!ptance.>,  but  altorward-,  in  fraud 
and  violation  nf  tlu>  aprreement, 
delivered  tlie  bills  declan^d  on  to 
tlic  plaintilf:  and  that  the  plaintiff 
tiv.k,  and  lir^Id  tli(^  bills  with  notice 
of  the  premises  :  — 

Held,  that,  assuming  the  plea  to 


conta:r:  r  defence  to  fhp  action. 
—  which  the   court  inclined 
think  it  did  not, — it  was  well 
put  in  issuH  by  tiie  general  repli- 
cation de  ifijuria. 

To  a  similar  plea,  alleging  the 
agreement  to  have  been  made  be- 
tween the  plaintiffs,  through  the 
drawers  as  their  agents,  and  the 
defendants  and  B.,  and  avtrrinj 
the  payment  of  the  500/.  and  ilie 
tender  of  the  dividend  to  tb? 
drawers,  with  notice  to  the  plaia- 
tifT, — but  not  alleging  that  the 
agreement  to  take  the  divi<leiii 
was  accepted  by  tlie  plaintilf  in 
satisfaction  or  substitution  of  th- 
contract  on  the  bills,  —  the  plaio- 
tiff  replied,  "that  it  was  not  aiTitxi 
by  and  between  tho  plaintitf,  ly 
and  througli  the  drawers  as  their 
agents,  and  tlie  defendaniN  :n 
manner  and  form  as  in  the  plea 
alleged:"  — 

Held,  that  the  plea  was  ba:l  ia 
substance. 

Whether  the  replication  wa? 
good,  f/Ufrre, 

X.  Colonial  JadgmcaL 

A  judgment  in  a  colonial  court  i^  n-i 
pleadable  in  bar  in  an  adi-n 
brought  in  England  lur  tiio  >M\\i 
cause.  The  Bank  oj  Austrtihivi 
v.  Ilarditnj^  GGl. 

And  see  Siiirnxi  ;. 
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,  PRACTICE. 
I.  Process^ 

1.  Distringas,'] — The  conrt  will  not 
set  aside  a  judge's  order  for  a  dis- 
tringas, on  the  ground  that  the 
affidavit  on  which  it  was  obtained 
is  false,    Lewis  v.  Padwick,  224. 

If  the  motion  is  founded  on  the 
insufficiency  of  the  affidavit  used 
•  at  chambers,  the  coutt  will  require 
the  defendant  to  negative  the  facts 
that  would  have  justified  the  order. 

Ibid, 

2.  Capias  to  hold  to  Bail  under  1  4* 
2  Vict,  c.  110,  s,  3.] — A  capias  is 
not  grantable  to  hold  the  de- 
fendant to  bail,  in  an  action  by 
the  indorsee  of  a  bill  of  lading 
against  the  master  of  the  vessel, 
for  a  deceit  in  the  representation 
in  the  bill  of  lading  signed  by  him, 
that  the  goods  were  "  shipped  in 
good  order  and  well  conditioned.'* 
Gadsden  v.  M'Lean,  283. 

3.  The  court  ordered  a  bail-bond, 
which  had  been  taken  under  a 

;  judge's  order  to  hold  to  bail  in  such 
an  action,  to  be  delivered  up  to  be 
cancelled.  Ibid, 

II.  Security  for  Costs,  —  See  Se- 

curity FOR  Costs. 

III.  Commission  or  Mandamus  to 

examine  Witnesses. 
See  Evidence. 


IV.  Special  Jury, 

Held,  that,  where  a  rule  for  a  special 
jury  is  obtained  for  delay,  the 
proper  course  is,  not  to  move  to  set 
aside  the  rule,  but  to  move  that 
the  cause  may  be  tried  in  its  turn 
by  a  common  j  ury,  if  the  defendant 
is  not  ready  with  his  special  jury. 
Breach  v.  O'Brien,  227. 

V.  Repleader,  —  See  Pleading,  TV. 

VL  Conduct  of  Cause  at  Nisi  Prius. 

1.  It  is  in  the  discretion  of  the  judge, 
subject  to  the  reviewal  of  the  court, 
to  determine  in  what  stage  of  the 
cause  evidence  may  be  produced. 
Wright  v.  Willcox,  650. 

2.  In  trespass  for  false  imprison- 
ment, the  defendant  pleaded,  that 
the  plaintiff  had  stolen  the  de- 
fendant's chafi* ;  he  further  pleaded 
that  his  chaff  had  been  stolen,  and 
that  he  had  reasonable  ground  to 
suspect  the  plaintiffi  The  plain- 
tiff gave  evidence,  in  the  first  in- 
stance, to  account  for  her  posses- 
sion of  chaff.  The  defendant's 
witnesses  proved  that  the  chaff  in 
the  plaintiff's  possession  was  simi- 
lar in  quality  to  that  lost  by  the 
defendant,  and,  inter  alia,  that  in 
both  there  was  linseed.  Held, 
that  the  judge  had  rightly  exer- 
cised his  discretion  in  allowing  the 
plaintiff  to  call  a  witness  in  reply 
to  account  for  the  presence  of  lin- 
seed in  the  chaff  found  in  the 
plaintiff's  possession.  Ibid, 
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Vn.  Suggestion  of  the  Death  of  a 
Plaint^  suing  as  Public  Officer 
of  a  Company/. 

1.  A.i  who  8ued  as  public  officer  of 
a  banking  company  under  the 
statutes  7  G.  4.  c.  46.  and  7  &  8 
Vict.  c.  113.,  died  after  issue  joined. 
The  nisi  prius  record  was  made 
up  from  the  plea-roll^  as  though 
A,  was  alive.  The  venire  had 
been  awarded  accordingly  as  be- 
tween A,  and  the  defendants,  and 
no  entry  was  made  on  the  plea- 
roll,  of  the  death  of  A.,  or  of  the 
appointment  of  another  public 
officer.  After  the  nisi  prius  re- 
cord was  so  made  up,  a  memoran- 
dum was  entered  upon  it,  stating 
the  fact  of  the  death  of  A,y  and 
that  J?.,  another  public  officer  of 
the  co-partnership,  had  been  ap- 
pointed to  continue  the  proceed- 
ings ;  but  this  was  not  stated  by 
way  of  suggestion  to  the  court, 
nor  was  it  followed  by  any  state- 
ment of  confession  by  the  defend- 
ants, or  a  nient  dedire :  and,  after 
such  entry  had  been  made,  the 
cause  was  entered  for  trial  as 
y.v(the  defendants),''  and  was  tried 
by  the  jury  returned  on  the  venire 
in  the  cause  of  "  A,  v.  (the  de- 
fendants)." Three  of  the  de- 
fendants appeared  at  the  trial, 
under  protest ;  the  fourth  had 
suffered  judgment  by  default :  and 
a  verdict  was  found  for  the  plain- 
tiff:— 

Held,  that  the  entry  so  made 
upon  the  nisi  prius  record  was  ir- 


regular, and  did  not  authorise  the 
trial  in  the  name  of  B.  as  plaintiC 
Bamewall  v.  Sutherland^  380. 
2.  Qwere^  whether  a  formal  sugges- 
tion of  the  death  of  A.  would  have 
been  traversable  ?  Ibid. 

Yin.  Motion  in  Arrest  of  Judgment 

Where  on  a  motion  in  arrest  of  judg- 
ment a  clear  objection  is  not  shewn, 
the  party  will  be  left  to  his  writ  of 
error.   Blacketter  v.  GiUett,  2a 

IX.  Judgment  non  obstante  veredicto. 
See  Pleading,  IIL 

PRISONER. 

L  Commitment  of — See  Countt* 
Court,  IL 

II.  Classification  of  Prisoners  under 
11  4-  12  Vict.  c.  7. 

1.  a  prisoner  in  the  Queen's 
prison,  in  execution  for  the  costs 
of  a  nonsuit,  was,  by  an  order  of 
the  insolvent  debtors  court  made 
before  the  passing  of  the  1 1  &  12 
Vict.  c.  7.,  directed  to  file  a  schedule 
of  his  property,  debts,  &c.,  pur- 
suant to  the  S6th  section  of  the 
1  &  2  Vict  c.  110.  After  the  11 
&  12  VicL  c.  7.  came  into  opera- 
tion, the  keeper  of  the  prison,  pur- 
suant to  the  directions  for  the 
classification  of  prisoners  under 
the  2nd  section  of  that  act,  re- 
moved A.  to  that  part  of  the  prison 
appropriated  to  first-class  pri- 
sonersHeld,  that  such  removal 
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was  proper.  See<zd  v.  Anderson, 
262. 

2.  Semble,  that,  where  a  prisoner 
complains  of  an  undue  exercise  of 
authority  by  the  gaoler^  his  proper 
course  is,  to  apply  to  the  court,  or 
a  judge,  by  petition,  for  relief 
under  the  32  G.  2,  c.  28,  *.  11., 
and  not  by  habeas  corpus.  Ibid. 

PROHIBITION. 
See  CouNTY-CouBT,  HI. 

PROMISSORY  NOTE. 
See  Bill  of  Exchange. 

PROVISIONAL  COMMITTEE. 

See  Indemnity. 

Joint-Stock  Company,  II. 


QUARE  IMPEDIT. 
L  Counterplea  of  Patron's  Title. 

In  quare  impedit,  the  ordinary  can- 
not counterplead  the  patron's  title, 
by  setting  up  title  in  the  Queen, 
by  lapse.  Storie  v.  The  Bishop 
of  Winchester^  62. 

II.  Avoidance  of  Church. 

Where  the  incumbent  of  a  parish 
church  presents  himself  to  a  dis- 
trict church  within  the  parish, 
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created  under  the  statutes  58  G.  3, 
c.  45.  and  59  G.  3,  c.  134,  —  the 
annual  value  of  the  two  livings 
exceeding  1000/.  —  the  parish 
church  becomes,  under  the  provi- 
sions of  the  1  &  2  Vict.  c.  106,  ss. 
4,  1 1,  ipso  facto  void.  Ibid. 

And  see  Vol.  XVIL,  p.  653. 


RAILWAY  COMPANY. 

1.  Liability  of  Company  under  8  4^  9 
Vict  c.  16,  *.  65. 

By  the  65th  section  of  the  Companies 
Clauses  Consolidation  Act,  1845, — 
8  4p  9  Vict  c.  16,— it  is  provided 
that  all  the  money  raised  by  the 
company,  whether  by  subscriptions 
of  the  shareholders,  or  by  loan, 
or  otherwise,  shall  be  applied, 
firstly,  in  paying  the  costs  and  ex- 
penses incuiTed  in  obtaining  the 
special  act,  and  all  expenses  in- 
cident thereto,  and,  secondly,  in 
carrying  the  purposes  of  the  act 
into  execution: — Held,  that  the 
expenses  of  obtaining  the  special 
act  were  recoverable  against  the 
company  in  an  action  of  debt. 
Siichins  v.  The  Kilkenny  and 
Great  Southern  and  Western  Hail- 
way  Company,  536. 

II.  Winding  up. 

Qtt<5r£,whetherthe  Joint-Stock  Ci/m- 
panies  Winding-up  Act,  1848  (11 
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4-12  Vict,  c,  45),  applies  to  rail- 
way companies ;  and  whether  the 
Joint-Stock  Companies  Winding- 
up  Act,  1849  (12  4- 13  Vict.  c.  188), 
is  retrospective.  Mackenzie  v.  The 
Sligo  and  Shannon  Railway  Com- 
pany,  250. 


RECOVERY. 

Amendment  of. 

In  the  exemplification  of  a  recovery, 
the  name  of  the  tenant  was  inserted 
in  the  place  of  that  of  the  deman- 
dant, and  vice  versa: — Held,  that 
the  defect — which  was  apparent 
on  the  production  of  the  deed  to 
lead  the  uses — was  cured  by  the 
8th  section  of  the  3  4-  4  W.  4,  c. 
74.  Wickens,  Dem.,  Windus,  Ten., 
Sir  John  Shelley  and  Wifcy 
Vouchees,  711. 


REMAINDER  IN  FEE. 
See  Devise. 

REPLEADER. 

Where  awarded. 

A  repleader  can  only  be  awarded 
where  the  court  cannot,  upon  the 
matter  alleged  upon,  or  established 
by,  the  record,  see  which  way  the 
judgment  ought  to  be  given ;  and  it 
is  never  awarded  in  favour  of  the 
party  who  makes  the  first  default 
Doogood  V.  Rose,  132. 


REPORT. 
See  LiBKL. 

REVERSION. 
Case  for  Injury  tOy — See  Wat. 

RIGHT  OF  WAY. 
Obstruction  of, — See  Wat. 


SATISFACTION. 
See  Bill  of  Exchange,  V.  1. 

SECURITY  FOB  COSTS. 

Where  refused. 

The  court  refused  to  compel  the 
plaintiff  to  give  security  for  costs, 
upon  affidavits  stating  that  he  was 
in  insolvent  circumstances,  and  bad 
mortgaged  or  assigned  to  a  third 
party  all  his  interest  in  the  subject 
mfitter  of  the  action.  Parker  v. 
The  Great  Western  Rodway  Com- 
pany,  766. 

SHERIFF. 

Extent  of  Liability  for  Escape. 

1.  The  amount  of  fine  to  be  imposed 
on  the  sheriff  for  the  negligent 
escape  of  an  execution  debtor,  will 
be  measured  by  the  amount  of  in- 
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jury  likely  to  result  to  the  execu- 
tion-creditor. The  Queen  v.  The 
Sheriff  of  Leicestershire^  659. 
2.  In  a  case  where  the  amount  of 
injury  sustained  was  doubtful,  the 
court  directed  an  application  to 
stay  proceedings  on  an  attachment 
against  the  sheriff  for  the  escape, 
to  stand  over,  with  liberty  to  the 
execution-creditor  to  bring  an  ac- 
tion for  the  sole  purpose  of  ascer- 
taining the  amount  of  damage 
sustained.  Ibid, 


SHIPPING. 

Liability  of  Owner  for  Non-delivery 
of  Goods  pursuant  to  Bills  of 
Lading, 

J.  The  indorsee  of  a  bill  of  lading 
cannot  maintain  an  action  upon 
the  case  for  the  non-delivery  of 
the  goods  at  the  port  of  delivery. 
Howard  v.  Shepherd,  297. 

2.  The  declaration  stated,  that  the 
defendant  was  owner  of  a  ship 
bound  for  Bombayy  and  received 
on  board  the  same  divers  goods 
and  merchandises,  to  wit,  &c., 
then  shipped  on  board  thereof  by 
«/I  iSly  to  be  carried  by  the  defend- 
ant to  Bombay  for  freight ;  that 
the  master  signed  and  delivered  to 
J,  S.  two  bills  of  lading,  acknow- 
ledging the  shipment  of  the  goods, 
and  undertaking  to  deliver  them, 
at  Bombay,  to  the  order  of  J.  S, 
or  to  his  assigns,  for  certain 
freight ;  that,  at  the  time  of  the 
shipment  of  the  goods,  and  of  the 
signing  and  delivering  of  the  said 


bills  of  lading,  there  was,  and  is, 
a  custom  amongst  merchants,  trad- 
ers, and  ship-owners  at  London 
and  Bo7nbay,  that,  when  goods 
are  shipped  for  conveyance  on 
board  ship  for  freight,  and  for  and 
relating  to  which  goods  a  bill  of 
lading  is  signed  and  delivered  to 
the  shipper  by  the  master,  such 
goods  are  deliverable  at  the  place 
in  that  behalf  therein  mentioned, 
by  the  master,  to  the  bona  fide 
holder,  indorsee,  and  assign  of  the 
bill  of  lading,  on  production  there- 
of by  him,  according  to  the  terms 
thereof,  and  that  the  duty  of  the 
owner  of  such  ship  by  whose  cap- 
tain and  servant  such  lull  of  lad- 
ing liaih  been  so  signed  and 
delivered,  is,  to  deliver  the  goods, 
at  the  said  place,  to  the  bona  fide 
holder,  indorsee,  or  assign  of  such 
bill  of  lading,  on  production  there- 
of by  him,  according  to  the  terms 
thereof ;  that  J,  S.,  upon  the  de- 
livery to  him  of  the  said  bills  of 
lading,  bond  fide,  and  for  valuable 
consideration,  indorsed,  assigned, 
and  delivered  the  said  bills  of  lad- 
ing to  the  plaintiff,  as  a  security 
for  moneys  advanced  to  J.  S. ;  that 
the  plaintiff  then  became  and  was, 
and  still  continued  to  be,  tiie  bofid 
fide  holder  and  indorsee  and  as- 
sign of  the  bills  of  lading,  and  of 
the  said  goods,  and  lawfully  en- 
titled to  the  possession  of  the  bills 
of  lading  and  of  the  said  goods ; 
that  the  freight,  &c.,  were  duly 
paid  in  London ;  that  the  ship 
sailed  lor  Bombay  with  the  goods 
on  board,  and  it  became  the  duty 
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of  the  defendant,  according  to  the 
terms  of  the  bills  of  lading,  and 
the  custom,  to  deliver  the  goods 
to  the  bond  fide  holder  and  in- 
dorsee and  assign  of  the  said  bills 
of  lading,  according  to  the  terms 
of  the  said  bills  of  lading  and  the 
custom  of  merchants  in  that  be- 
half ;  yet,  that,  although  the  ship 
arrived  at  Bombay^  having  the 
goods  on  board,  and  although  the 
plaintiff  was  the  b<m&  fide  holder 
and  indorsee,  and  lawfully  entitled 
to  the  said  bills  of  lading,  and  was 
the  assign  of  the  said  bills  of  lad- 
ing, and  of  the  said  goods,  accord- 
ing to  the  terms  of  the  said  bills 
of  lading,  and  according  to  the 
custom  of  merchants  in  that  be- 
half, and  lawfully  entitled  to  the 
possession  of  the  goods,  on  pro- 
duction of  the  said  bills  of  lading, 
the  defendant^  wrongfully,  and 
contrary  to  the  terms  of  the  said 
bills  of  lading,  and  contrary  to  his 
said  duty,  and  to  the  custom  of 
merchants  in  that  behalf,  delivered 
the  goods  to  other  persons,  to  the 
plaintiff  unknown,  not  being  the 
bona  fide  holders  or  indorsees  or 
assigns  of  the  said  bills  of  lading, 
and  not  to  the  plaintiff,  or  any 
person  on  his  behalf, — whereby 
the  goods  were  lost  to  the  plain- 
tiff, &c. :  — Held,  that  the  decla- 
ration was  bad  in  substance, — 
bad,  as  a  declaration  in  case,  as 
founded  upon  a  supposed  breach 
of  duty  arising  out  of  a  contract 
not  by  law  transferable ;  and  b.id 
as  a  count  in  trover,  us  it  did  nut 
allege  a  conversion,  or  state  any 


facts  which  amounted  to  a  con- 
version. Ibid. 
3.  The  defendant  pleaded,  that  J.  S. 
was  the  agent  of      U  Co^  mer- 
chants at  Bombay^   and  in  the 
habit  of  receiving  consignments, 
and  purchasing  goods  in  London 
on  their  account ;  that  the  pUdn* 
tiff  was  employed  by  «71  S.,  as  a 
broker,  to  purchase  and  ship,  and 
did  purchase  and  ship,  the  goods 
in  question  for  M.  H  Co.,  in  J.  S's 
name,  under  the  bills  of  lading  in 
the  declaration  mentioned;  that 
the  plaintiff  sent  an   invoice  to 
J.  5.,  and  gave  him  notice  of  the 
shipment,  in  order  that  be  migiit 
advise  M.  &  Co.  of  the  purchase 
and  shipment,  and  transmit  them 
a  copy  of  the  invoice, — which  in- 
voice J.  S.  did  send  out  to  if.  & 
Co.,  with  a  letter  of  advice  of  the 
shipment;  that,  upon  the  ship- 
ment, the  bills  of  lading  were  de- 
livered by  the  master  to  the  plain- 
tiff as  agent  for  J.  S. ;  that  the 
plaintiff  did  not  deliver  the  bilb 
of  lading  to  «7.  S.,  nor  did  be 
transmit  the  same,  or  suffer  / 
to  transmit  them,  to  ^f.  &  Co.; 
but  that  he,  after  the  ship  had 
proceeded  on  her  voyage  with  the 
goods  on  board,  fraudulently  pro- 
cured «7.  S.  to  indorse  the  bills  of 
lading,  for  the  purpose  of  securing 
a  debt  alleged  to  be  due  from  J.  S. 
to  the  plaintiff ;  that,  upon  the 
ship's  arrival  at  Bombay^  the 
master,  during  the  space  of  four 
months,  used  all  reasonable  dili- 
gence to  discover  the  holder,  in- 
dorsee, or  assign  of  the  bills  of 
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lading,  but  was  unable  to  do  so, 
atid  there  was  during  all  that  time 
no  person  ready  at  Barhbay  to 
produce  the  bills  of  lading,  and 
receive  the  goods;  and  that^  at 
the  expiration  of  that  time,  the 
vessel  being  about  to  leave  Bom- 
hay,  and  M,  &  Co.  producing  the 
invoice  and  letter  of  advice  of  the 
shipment  so  sent  to  them  b  j  S.y 
and  demanding  the  goods^  the 
master  delivered  the  goods  to  M. 
&  Co. : — Held,  that  the  plea  was 
bad.  Ibid. 


SPECIAL  JURY. 
See  PracJUce,  IV. 


SPECIFICATION. 
See  Letters-Patent 


thilt,  as  no  agreement  was  con- 
stituted between  the  paHies  until 
those  proposals  had  been  expressly 
accepted,  or  tacitly  acquiesced  in, 
by  B,f  the  correspondence  was 
admissible  in  evidence  without  an 
agreement  statnp.  Hudspeth  v. 
Vamoldt  625. 

STOCK 

Order  for  charging  Stock,  under 
1  4-2  Vict.0.  110.j  8S.  14,  15. 

It  is  no  objection  to  an  order  nisi  to 
charge  stock,  pursuant  to  the  1  &  2 
Vict.  c.  110,  ss.  14,  15.,  that  it 
calls  upon  the  judgment-debtor  to 
shew  cause  on  a  dag  certaini  Ro^ 
hinson  v.  Burbidge,  289. 


STAMP. 

On  Agreement. 

A,y  the  manager  of  a  theatre,  pro- 
poses to  B,,  an  actor,  an  en- 
gagement at  2L  per  week,  deter- 
minable by  a  month's  notice.  B. 
performs  under  this  proposal.  No- 
tice is  given  by  letter  to  B,  to 
determine  the  emplo3rment,  unless 
B.  will  consent  to  a  reduction  of 
salary.  In  a  third  letter,  A. 
writes,  "  I  have  received  your 
letter,  and,  upon  reconsideration, 
will  give  you  the  same  terms,  2/., 
for  tlie  summer  season  : "  —  Held, 
that  the  first  and  third  letters 
contained  Itoei^ly  {Proposals,  and 
VOL.  IX. — C.B.  3 


SUGGESTION. 

1.  To  deprive  Plaintiff  of  Costs, — 

See  County- CouBT,  V. 
n.  Of  Death  of  Plaintiff,  —  See 
Practice,  VII. 

SURRfiNDEft. 

By  Operation  of  Law. 

A.  is  tenant  to  B.  of  rooms,  fbr  a 
term  of  years.  Updtt  the  bank- 
ruptcy of  B.y  A.  sends  the  key  of 
the  rooms  to  the  office  of  the  official 
assignee,  where  it  is  left  with  a 
clerk,  who  is  told  that  it  is  the  key 
of  the  roottis  which  A.  had  occu- 
pied. A.  immediately  quits  pos- 
sessiofi,  t^nd  no  fuHhef  coftimuni- 
estioil  UkeB  plt^;^HeId»  not 
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to  amount  to  a  surrender  by  act 
and  operation  of  law.  Cannan  v. 
Hardey,  634. 


TIME. 

# 

Computation  ofy  —  See  Bankrupt, 
IV.  1. 

TOTAL  LOSS. 
See  Insubance,  IL 

TRESPASS. 

Plea  of  Justification. 

L  Liberum  Tenementum,']  —  To 
trespass  for  breaking  and  enter- 
ing the  plaintifTs  dwelling-house, 
ejecting  and  expelling  the  plain- 
tiff and  his  family  therefrom^  and 
seizing  his  goods,  the  defendants 
pleaded  "  as  to  the  trespasses  in 
and  to  the  dwelling-house,  and 
seizing  and  taking  the  goods,  libe- 
rum tenementum.  The  plaintiff 
traversed  the  liberttm  tenementum, 
and  new-assigned  the  expulsion : 
—  Held,  on  demurrer,  that  the 
new -assignment  was  bad,  the  pleas 
justifying  the  expulsion,  as  well  as 
the  breaking  and  entering  of  the 
dwelling-house  and  the  seizure  of 
the  goods.  Meriton  v.  Coombes, 
787. 

2.  Suspicion  of  Felony."] — In  tres- 
pass for  false  imprisonment,  a 
plea  justifying  the  apprehension 
of  the  plaintiff  on  suspicion  of  fe- 
lony^ set  out  yarious  circumstances 


of  suspicion,  and,  amongst  others, 
stated  a  conversation  alleged  to 
have  been  had  by  the  plaintiff  with 
one  A.  At  the  trial,  the  whole  of 
the  plea  was  proved,  except  that 
the  conversation  alleged  to  have 
been  had  by  the  plaintiff  with 
was  had  with  B. 

In  leaving  the  case  to  the  jury, 
the  judge  told  them  they  mast 
exclude  from  their  consideration 
the  statement  as  to  the  conversa- 
tion with  A,,  and  say  whether 
the  facts  which  were  proved,  and 
which  were   known  to  the  de- 
fendant at  the  time  be  caused  tlie 
plaintiff  to  be  apprehended,  were 
sufficient  to  cause  a  reasonable 
and   cautious  man,  acting  homk 
fide,  and  without   prejudice,  to 
suspect  the  plaintiff  of  the  ofience 
charged :  — 

Held,  a  misdirection,  —  inas- 
much as  it  was  leaving  to  the  jury 
what  it  was  the  province  of  the 
judge  to  determine.  West  v.  Box- 
endale,  141. 

And  see  Covenant,  II. 

Trespass,  VI.  2. 


UNSATISFIED  JUDGMENT. 
See  County-Court,  II.  3. 


VARIANCE. 
See  Letters-Patent. 

VENUE. 
See  Pilot, 
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VESTING  ORDER. 
See  County-Court,  II. 


WAsm 

See  Dispossession. 

WAY. 
Case  for  Obstruction  of, 

A  declaration  in  case  by  a  rever- 
sioner alleged  that  the  plaintiff 
was  entitled  to  a  right  of  way  for 
his  tenants  over  a  certain  close  of 
the  defendant;  and  charged  that 
the  defendant  wrongfully  locked, 
chained,  shut,  and  fastened  a  cer- 
tain gate  standing  in  and  across 
the  way,  and  wrongfully  kept  the 
same  so  locked,  &c.,  and  thereby 
obstructed  the  way ;  and  that,  by 
means  of  the  premises,  the  plaintiff 
was  injured  in  his  reversionary 
estate: — Held,  on  motion  in  arrest 
of  judgment,  that  the  declaration 
was  sufficient,  inasmuch  as  such  an 
obstruction  might  occasion  injury 
to  the  reversion,  and  it  must  be 
assumed,  after  verdict,  that  evi- 
dence to  that  effect  had  been 
given.  KidgiU  v.  Moor,  364. 
And  see  Covenant,  IL 

WINDING-UP  ACTS. 
L  Construction  of. 
Quare,  whether   the  Joint-Stock 
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*  Companies  Winding-up  Act,  1848 
(11  <5r  12  Vict.  C.45),  applies  to  rail- 
way companies ;  and  whether  the 
Joint-Stock  Companies  Winding- 
up  Act,  1849  (12  ^  13  Vict,  c 
108),  is  retrospective  ?  Macken- 
zie Y.  The  SUgo  and  Shannon 
Railway  Company,  250. 

II.  Contributories. 

Under  the  Joint-Stock  Companies 
Winding-up  Act,  1848,  the  master 
made  an  order  for  placing  an  exe- 
cutrix on  the  list  of  contributones 
in  respect  of  shares  in  the  under- 
taking held  by  her  testator,  and 
directing  her  to  pay  1469/.  15*.  *Jd. 
out  of  the  assets  of  the  testator, 
if  she  had  so  much  in  her  hands 
to  be  administered.  This  order 
having  been  registered  as  a  charge 
against  the  executrix^  as  well  as 
against  the  testator,  —  an  applica- 
tion  to  the  court  to  alter  or  vacate 
the  entry  was  refused.  Ex  parte 
Mary  Anne  Thomas^  740. 

WITNESS. 
See  Evidence. 

WRIT  OF  ERROR. 

Where,  on  a  motion  in  arrest  of 
judgment,  a  clear  objection  i8  not 
shewn,  the  party  will  be  left  to 
his  writ  of  error.  Blacketer  v. 
GUletty  26. 


END  OF  the  ninth  VOLUIIE. 
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